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T. J. MCGOWAN ET AL., &¢., VS. AMERICAN PRESSED TAN BARK CO. 1 


) At a stated term of the circuit court of the United States 

within and for the sixth judicial cireuit and western division 
of the southern district of Ohio, begun and held at the court-rooms 
in the etty of Cincinnati on the first Tuesday of April, being the 
third day of that month, in the year of our L ord one thousand eight 
hundred and eighty-three, and in the one hundred and seventh year 
of the Independence of the United States of America—present, the 
Honorable E. 8. Hammond, judge of the district court for the west- 
ern district of Tennessee, hol ling by appointment the cireuit court 
of the United States for the southern district of Ohio—among the 
proceedings had were the following, to wit: 


Tue American Pressed TAN Bark Company,a Corporation ) 
under the Laws of the State of New Jersey, 
rs. ) \ 3260. 
Tireopore J. McGowan and Roverr C. Bliss, Partners under | 
the Firm Name of the McGowan Pump Company. 


Money. 


3 it remembered that heretofore, to wit, on the 6th day of July, 
A. ID. 1882, came the plaintiff, by its attorneys, and filed in the 
clerk’s office of the court aforesaid a certain petition in this ease, 
which said petition is in the words and figures following, to wit: 


2 Petition. 


United States Cireuit Court, Southern District of Ohio, Western 
Division. 


Tie AMenicanx Pressep TAN Bank Company, a Corporation ) 
Created under the Laws of the State of New Jersey, Plain- 
tiff, 

7S, 3260. 

THropore J. McGowan AND Ropert C. Briss, Partners under 
the Firm Name of “The MeGowan Pump Company,” De- 
fendant. 


Money. 


Plaintiff savs it is a corporation created under the laws of the 
the State of New Jersey, and is a citizen of the said State of New 
Jersey. 

The defendants, Theodore J. McGowan and Robert C. Bliss, are 
each of them citizens of the State of Ohio, and they are residents of 
the southern district of Ohio and western division thereof. 

Plaintiff avers it is the owner of valuable patents of the United 
States for the manufacture and sale of pressed tan bark. As such 
owner and for the purpose of developing and carrying on the busi- 
ness of pressed tan bark thereunder it entered into a contract with 
one James Mack, of the city of Cincinnati, Ohio, for the construe- 
tion of a steamboat. Said boat was to be constructed for the purpose 
of receiving, carrying, and operating the machinery hereinafter 
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named, and was to be constructed, by agreement with de- 


> fendants, under their control and supervision and to their 


acceptance. Said machinery was to be constructed and erected 
on said boat by defendants for the plaintiffs in the manner, for the 
purpose, and aecording to the terms of the contract hereinafter set 
forth. Said boat was constructed by said Mack for plaintiff and was 
constructed ander the supervision and control of defendants, and 
was accepted by defentlants. , 

The contract for the construction of said boat for said purpose Was 
made with said Mack with the full knowledge on the part of defend- 
ants of the purpose for which it was being constructed, and with the 
direction, counsel, and advice of defendanis. 

Said boat and necessary equipments has cost plaintiff, including 
Insurance and CX penises thereon to date, 1 sum in excess of fourteen 
thousand dollars (814,000.00. ) 

Plaintiff further avers that on the 25rd day of June, 1881, the 
defendants entered into a contract with plaintiff, in consideration of 
the payment to be made by plaintiff! to defendants on the comple- 
tion of said contract of the sum of twenty-three thousand seven 
hundred dollars (825.700.00), whereby defendants agreed and guar- 
anteed to construct, erect, complete, and have in operation on board 
of said boat, within sixty davs from the said 25d day of June, 1SS1, 

for the purpose of pressing tan bark under said patent pro- 
7 cess and according to plans, specifications, and details fur- 
nished by defendants, the following machinery : 

One 14x24” engine and all necessary trimmings for grinding 
a 

Two 14x48 engines and all necessary trimming for propelling 
boat. 

Three boilers 42x26”, with all necessary trimmings. 

Three bark mills, with all necessary trimmings and gearings. 

One bark clevator; two elevators with platforms for raising and 
lowering pressed bark to and. from the hold of the boat, to be pro- 
vided with safety catches and unwinding service; three heaters, one 
for bark engine, one tor boat engines, and one for steam pumps; one 
steam pumps for boiler feed; one deck hand-pump; two hundred 
and fifty feet of hose; two-inch rubber hose, couplings, and three 
nozzles ; two Lhaprpn rs and scales to weigh bark; all the hecessary 
shafting hangers, pulleys, belting, and all steam and escape pipes. 

Also one twenty-inch hydraulic press and two twelve-inch hy- 
draulic presses, with their necessary fixtures and connections, to- 
gether with the necessary hydraulic steam pumps, tank, &e., for 

pressing bark into bales. All of the aforesaid machinery 
5 defendants guaranteed to be done in a workmanlike manner, 

and of first-class material, and set up aboard the said boat at 
said city of Cincinnati, and by the terms of said contract said de- 
fendants guaranteed all of said machinery to have a suflicient 
eapacity todo and would do the required work, and would pass 
Government Inspections; and, further, defendants guaranteed, as a 
part of said contract, that the hvdraulic machinery would sustain 
and work up to a pressure of fifteen hundred tons,and that the time 
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necessary for pressing and delivering each bale of bark would be 
two and one-half minutes. 

Plaintiff avers that said defendants have wholly failed to con- 
struct, erect, and complete said machinery according to said contract, 
and defendants have wholly failed to erect and complete said ma- 
echinery within the time set forth in said contract, and have not 
constructed, erected, completed, and furnished to plaintiff the said 
machinery to this date; and said defendants have wholly failed and 
refused to perform said contract. 

Plaintif? further avers that defendants between the date of said 
contract, to wit, the 25rd day of June, 1881, and the Ist day of 
April, ISS2, constructed and erected on board of said boat certain 

machinery which defendants claim to have constructed and 
6 erected as required by said contract, but which said ma- 

chinery is not of the quality, material, and workmanship set 
forth in said contract; is constructed of insufficient and inferior 
material, and is very inferior and defective in quality and character 
of workmanship, and is wholly useless and insufficient for the pur- 
pose set forth in said contract, and is wholly unfit and insufficient, 
and wholly fails to do the work required of it according to said ¢on- 
tract, and for which it was constructed and erected. The hydraulie 
machinery covered by and embraced in said contract is constructed 
of insuflicient and inferior materiai, and is wholly unfit and insuf- 
ficient In capacity and of defective and inferior workmanship, and 
is wholly useless to perform the purpose set forth in said contract, 
and for which it was constructed and erected. Said hydraulic ma- 
chinery wholly fails to comply with the terms of said contract and 
said guaranty, and will not give, sustain, ner work up to the fifteen- 
hundred-tons pressure as guaranteed by defendants, and is inferior 
and defective in quality and character of workmanship and un- 
sale. 

Plan. Hf further says it has wholly performed the parts of said 
contract on its part to be performed, and has complied with all the 

terms thereof, and has paid to defendants on account of said 
7 sum of twenty-three thousand seven hundred dollars in. ad- 

vance of the time when the same was to become due the fol- 
lowing sums at the following dates: 


ee ee encima ok ee oe S4.500 00 
Neweenes see see... nena eee 
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Making the total amounts paid to defendants sixteen thousand five 
hundred (816,500.00) dollars. 

Plaintif? further avers that the said machinery was aecording to 
said contract, as aforesaid, to be constructed, erected, and completed 
on board of said boat within sixty days from June 23rd, 1851, by 
defendants, in order to enable plaintiff to operate said boat and 
machinery on the Tennessee river during the fall season of ISST in 
the pressing of tan bark; and defendants agreed to have it so con- 
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structed, erected, and completed, to enable plaintiff so to operate said 
boat, and with a full knowledge on the part of defendants, before 
the making of said contract, of the said purpose and desire of plain- 
tiff; that in pursuance of said purpese to operate said boat and ma- 
chinery on the Tennessee river, as aforesaid, plaintiff purchased and 
held ready to be pressed by said machinery a large quantity—to wit, 

about (2,500) twency-five hundred tons—of tan bark, for which 
S plaintiff paid the sum of fourteen thousand (814,000) dollars, 

at various points on the Tennesse river, to be used and pressed 
by plaintiff immediately on. the completion of said machinery ac- 
cording to said contract; and which said bark, until the same 
should be compressed by said machinery, was unfit and unsuitable 
for shipment from the points where it was so held by plaintiff; and 
which said bark to the amount and value as aforesaid las become 
a total loss to plaitil by eX posure and deterioration thereby. 

Said loss of said bark was wholly cxused by the failure of defend- 
ants to comply with their contract, and to construct, erect, and com- 
plete the said machinery according to said contract; and the pur- 
chase and holding by plaintiff of said bark for the purpose of being 
colupressed as aforesaid was well known by defendants at the 
time said contract for the construction, erection, and completion of 
said machinery was made, and said bark was purchased and held 
by plaintill for said purpose, as defendants well knew at the time 
said contract-was made, on the faith of the performance by defend- 
aunts of said contract in the manner and at the time as therein pro- 
vided as aforesaid. 

Plaintil further avers that by reason of the failure and refusal of 

‘*defendants to comply with their contract as aforesaid, and by 

v reason of the — thereof by defendants as aforesaid, it has 

incurred large expenses in the employment of agents and in 

the purchase of material and other expenses; that it had been 

Wholly unable to use said boat, and that said boat and said ma- 

chinery are wholly useless and of little value, and plaintiff has 
hitherto been unable to use the same. . 

Plaintiff says it has suffered damages as aforesaid by reason of 
defendants’ failure to perform said contraet, and by reason of de- 
fendants’ breach of said contract, as aforesaid, in the sum of sixty 
thousand (360,000.00) dollars, with interest from July Ist, 1882. 

Wherefore plaintif? prays judgment against defendants for the 
sald sum of sixty thousand ($60,000.00) dollars, with interest from 
July Ist, 1852, their damages as aforesaid and their costs herein 
expended. 

THOS. MCDOUGALL & 
STALLO, KITTREDGE & SHOEMAKER, 
Attorneys for Plaintiff. 


‘ 


Srare or Onto, | 
: : SS. 
LTamilton County, ) 
Samuel H. Beach, being duiy sworn, says he is the duly author- 
ized agent of the said plaintiff; that said plaintiff is a non-resident 
of the State of Ohio; that the facts stated and allegations made in 
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the foregoing petition are true, as he verily believes, — are within 
his personal knowledge. 


SAMUEL H. BEACH. 


10 Sworn to before me and signed in my presence this 6th 
day of July, 1882. 
[ SEAL. | WILLIS M. KEMPER, 


Notary Public, Hamilton County, Ohio. 


Endorsed as follows, to wit: 

Precipe. The clerk will please issue summons on the petition In 
above cause in an action at law. Amount claimed, $60,000.00, with 
interest from July Ist, 1882. Thos. McDougall and Stallo, Kitt- 
redge & Shoemaker, att’ys for plaintiff. 


And thereupon there was issued out of the clerk’s office of the 
court aforesaid our certain writ of summons in this cause, directed 
to the marshal of said district, and against the said defendants, 
which said writ of summons is in the words and figures following, 
to wit: 

Summons. 


Unirep STates OF AMERICA, | __. 
Southern District of Ohio, if via 
The President of the United States of America to the marshal of 
the southern district of Ohio, Greeting: 
You are hereby commanded to summon Theodore J. MeGowan 
and Robert C. Bliss partners, under the firm name of “The 
1] McGowan Pump Company,” citizens of and resident in the 
State of Ohio, if they be found in your district, to be and 
appear in the circuit court of the United States for the southern 
district of Ohio aforesaid, at Cincinnati, on the third Tuesday in 
the month of July, 1882, to answer unto The American Pressed Tan 
Bark Company, a corporation created under the laws of the State of 
New Jersey, and citizen of and resident in the State of New Jersey, 
in civil action for money. 
And have you then and there this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this sixth day of July, A. D. 1882, and in the 107th 
year of the Independence of the United States of America. 


Attest: [SEAL] WM. C. HOWARD, Clerk. 


Kndorsed as follows, to wit: 

Endorsement: Action for money only. Amounteclaimed, $60,000.00, 
with interest from July Ist, 1882, for which judgment may be taken 
unless. they answer herein on or before the first Tuesday of August, 
A. D. 1882. | 


And afterwards, to wit, on the 10th day of July, A. D. 1882, came 
the marshal of said district, to whom the said writ of summons was 
in form aforesaid directed, and returned the same into the 

12 clerk’s office of the court aforesaid, with his proceedings en- 
dorsed thereon in the words and figures following, to wit: 
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Marshal's Return On Summons. 


Ree’d this writ at Cincinnati, O., July 6th, 1882, and served the 
same in Hamilton county, as follows: On the within-named Theo- 
dore J. McGowan and Robert C. Bliss, partners under the firm name 
of the McGowan Pump Company, by delivering a true copy hereof 
to each of them personally July Sth, 1582, at $8.56 a. m. 

J.C. ULLERY, U.S. ,, 
By C. E. TWIFORD, Dep. 


15 And afterwards, to wit, on the 11th day of October, A. D. 
ISS2, an entry was made upon the journal of said court in 
said cause, which said entry isin the words and figures following, 
Lo WIT: 
oe 
Default Set Aside, &e. S’rn'l Entry, V. 461. 


The AMERICAN Pressep TAN BarRK Co. 
VS. . 5260. 
THeoporRE J. McGowan ef al. 
Money. 


On motion,to the court, it is ordered that the default herein be, 
and the same is hereby, set aside, and leave is given the defendants 
to file their answer herein forthwith, and the same is accordingly 
filed. : 

Which said answer is in the words and figures following, to wit: 


Answer. 


United States Cireuit Court, Southern District of Ohio, Western 
Division, 


Tue AMERICAN Pressep Tan Bark Co. 


vs. > 3260. 
THropore J. McGowan et al. j 
Money. 


The answer of Theodore J. MeGowan and Robert C. Bliss, made de- 
fendants to the petition in the above-entitled cause. 


Now come the defendants and, by way of answer as aforesaid, say 
that they admit that the plaintiff is a corporation created as 
14 stated in the petition, and is a citizen of the State of New 
Jersey; that they, the said Theodore J. MeGowan and Robert 
C, Bliss, are, and each of them is, a citizen of the State of Ohio and 
a resident of the southern district of Ohio.and the western division 
thereof: that they have no knowledge or information sufficient to 
enable them to form a belief whether the plaintitf is the owner of 
valuable patents for the manufacture and sale of pressed tan bark, 
or whether it entered into a contract with James Mack, as alleged in 
the petition. They therefore deny each and every averment of the 
petition in this regard. é : 


THE AMERICAN PRESSED TAN BARK COMPANY. 7 
They further say that they have no knowledge or information 
suflicient to form a belief as to the truth of the averment in the peti- 
tion with regard to the cost of the steamboat therein deseribed, and | 
therefore deny that the said steamboat and necessary equipments 
have cost the plaintiff, including insurance and expenses, a sum in 
excess of fourteen thousand dollars, as averred in the petition. Each 
and every other averment of the petition they deny. 
:' Wherefore they pray to be hence dismissed with their costs. 
HOADLY, JOHNSON & COLSTON, 
LINCOLN, STEPHENS & SLATTERY, 
Attys for Defendants. 


Unirep STATES OF AMERICA, ) 
Southern District of Ohio, oes 
15 Theodere J. McGowan, being duly sworn, says that he is 
one of the defendants above named, and that he believes the 
statements of the foregoing answer to be true. 


THEODORE J. MCGOWAN. 


Sworn to before me and subseribed in my presence this 10th day - 
of October, 1SS2. 
[SEAL. ] JNO. F. JOCKEL, 
Notary Public, Hamilton Co., O. 


And afterwards, to wit, on the 19th day of January, A. D. 1883, 
an entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn’l Entry, V. 579. 


Tug AMERICAN Pressed TAN BAakk 4 
THropore J. McGowan ef al. j 
Money. 


By consent of all parties it is ordered that this cause be set down 
for trial on the first Monday in the month of Mareh, A. D. 1883. 


And afterwards, to wit, on the 5th day of Mareh, A. D. 1885, a 
further entry was made upon the journal of said court in said cause, 
which entry is in the words and figures following, to wit: 

16 J’rn'l Entry, V. 29. 
, Toe American Pressep TAN Bark Co. 
vs. - 3260. 
Tiropore J. McGowan ef al. 
| Money. 

, It is ordered that this cause be, and the same is hereby, continued 
: to Monday, the 26th day of this month. 

; And afterwards, to wit, on the 26th day of March, A. D. 1883, an 
j 
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entry was made upon the journal of said court in said cause, which 
said entry is in the words and figures rollowing, to wit: 


Prv'l Entry, V. 5A. 
Tne American Pressep Tan BANK Co. ) 
vs. -O260. 
Tiropore J. McGowan e€ al. j 


Mi mey. 


Upon application of the defendants it 1s ordered that this cause 
be, and is hereby, continued to Tuesday, the third day of April 
next, and it is further ordered that the defendants pay the costs of 
this term, to be taxed, and it is further ordered that a rule to show 
cause issue against all the witnesses who failed and refused to obey 
the command of a subpoena issued for them in this court. 


And afterwards, to wit, on the third day of April, A. D. 1885, 

further entry was made upon the journal of said court in said 

17 cause, Which said entry is in the words and figures following, 
to wit: 


Jrn'l Entry, V. 65. Jury Sworn, &e. 


The AMERICAN Pressep Tan BARK Co.) 
rs S960. 


THEeopore J. McGowan et al. 
Money. 


This day came the parties, by their-attorneys, and thereupon, to 
try the issues, a jury being called, came, to wit, Thomas Betts, John 
B. Blake, J. D. Campbell, Frank De Silver, J.-L. Hackney, Jacob 
Haynes, Alex. McConnell, John I. Navlor, John Philips, Jacob 
Stout, George Westfall, and John L. West, who were duly empan- 
eled, sworn, and affirmed well and truly to try the issues joined be- 
tween the parties, but, being finished, the court respited the jury 
until to-morrow morning at ten o'clock, to which time this cause is 
continued, 


r 


And afterwards, to wit, on the fourth day of April, A. D. 1883, a 
further entry was made upon the Journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J rn’ Entry, 1”. 66. 


Tue AMERICAN PressEep Tan Bark Co. 
i's, - 260. 


THeopore J. MeGowan ef al. 
Money. 


This day again came the parties, by their attorneys, also 
1S the jurors heretofore empaneled and sworn herein, but the 
testimony not being concluded the court respited the jury 
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until to-morrow morning at ten o'clock, to which time this cause is 
continued. 


And afterwards, to wit, on the 5th day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry. V. 67. 


Tne AmericaAN Pressep TAN Bark Co.) 
Us. 
Tneropore J. McGowan et al. 


“. . 
owt i), 


Money. 


Upon application to the court leave is granted the defendants to 
file an amendment to its answer herein forthwith, and the same is 
filed; and thereupon this cause came — for hearing upon the de- 
murrer of plaintiff to each and every defense set forth in the 
amended answer filed by leave herein, and the court, being fully 
advised in the premises, overrules said demurrer to each and every 
of said defenses; to which ruling of the court said plaintiff, by its 
counsel, did then and there except; and thereupon said plaintiff, by 
its counsel, prayed leave to reply instanter to say answer, which 
leave the court granted, and their reply was thereupon filed ac- 
cordingly. 


19 And afterwards, to wit, on the 5th day of April, A. D.. 


1883, came the defendants, by their attorneys,and, by leave of 
court first had and obtained, filed in the clerk’s office of the court 
aforesaid a certain amendment to the answer in this cause, which 
said amendment to the answer is in the words and figures following, 
to wit: 

Amendment to Answer. 
Cireuit Court of the United States, Southern District of Ohio. 
Tne AMERICAN Pressep TAN Bark Company, — 
Us. 


THropore J. McGowan and Ropert C. Briss, Partners as 
The MeGowan Pump Company, Defendants. 


J260. 


Mon ‘Vv. 


Now come the defendants, Theodore J. MeGowan and Robert C. 
Bliss, sued as partners under the name of The MeGowan Pump Com- 
pany, and, by way of further defense, without withdrawing their 


original answer heretofore filed, now, by leave of the court, answer as | 


follows: 
2. Second defense. These defendants, protesting that the contract 
dated June 23rd, 1881, described in the petition, was not made with 
‘them, but with the McGowan Pump Company, a corporation 
20 of Ohio, say that if it shall appear upon the trial of this 
cause that the contract was made with them as partners under 


the name of the MeGowan Pump Company,and not with said cor- 
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poration, then they say that said contract as made June 23, 1881, 
did not provide as a part of said contract that the hydraulic ma- 
chinery would sustain and work up to a pressure of fifteen hundred 
tons, or that the time necessary for pressing and delivering each 
bale of bark would be two and a half minutes, as alleged in said 
petition. The defendants say that said contract as originally exe- 
cuted contained neither of said provisions, and that if itshall ap- 
pear that by a subsequent modification of said contract such pro- 
Visions were added to and became a part of said contract, then they 
say that the same were wholly without consideration. 

Thirdly. And fora further defense in this behalf these defend- 
ants, protesting that the contract, dated June 25d, ISS], deseribed in 
the petition, was made with the MeGowan Pump Company, a cor- 
poration of Olio, say that if it shall appear, upon the trial of this 
cause, that it was made with thet as partners under the name of 
the McGowan Pump Company, then that on and before the 30th day 
of March, 1SS2, extra work, not required by said contract, to the 
amount of fifteen hundred and eighty-two dollars and_ fifty-one 

cents, had been furnished to the said American Tan Bark 
21 Company, being the same extras deseribed in the contract 

herematter copied, and that, in consideration of the transfer 
to the American Pressed Tan Bark Company of all the machinery 
embodied in the said contract of June 25rd, ISS1, and said extras, 
with receipts in fall for ail material and machinery furnished T. G, 
MeGowan and Bliss by other parties for steamer Tan Bark (the said 
cotract of June 25rd, ISS1, has been w holly released and discharged 
“and other terms of agreement substituted therefor), by reason of the 
fact that on the 30th day of March, 1SS2, a contract was executed 
and delivered by and between the parties to the contract of June 25d, 
1SS1, viz., the McGowan Pump Company and the American Pressed 
Tan Bark Company, and which eontract of Mareh 30th, ISsv, if it 
shall turn out that it was made by the defendants as a partnership 
under the name of the MeGowan Pump Company, was made and 
delivered for the benefit of the same McGowan Pump Company 
which executed the contract of June 23d, 1881, which contract is 
still in full foree and binding between the parties, and is in the 
words and figures following, to wit: 


ee GO 
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ee 
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“CINCINNATI, O., March 30, 1882. 

“Tn consideration of $11,200 dollars to be paid us we hereby trans- 
fer to the American Pressed Tan Bark ¢ ‘ompany of New York 

y all the machinery embodied in our contract, and extras, with 
receipts In full for all material and mach’y furnished T. J. 
MeGowan & Bliss by other parties for steamer “Tan Bark.” The 
terms of this sale are as follows: To continue all former agreements 
ana guaranties except time required to press bark into bales and 
removal from eylinders. We further agree to transfer to said Co. all 
special patterns made for our hyd. machinery, and also agree to 
transfer to said Co. our exclusive interest in the accumulator and 
double-end arrangement on hyd. press for bark purposes only. It 
is hereby agreed that the above guaranty, covering hyd. mach’y, 
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extends only to the strength of material on/y up to the fifteen hun- 
dred tons pressure. We hereby acknowledge receipt of four thou- 
sand dollars balance, to be paid on presentation of receipts as above. 
“All erasures and changes made before signing. 
“THE McGOWAN PUMP CO. 
‘AMERICAN PRESS TAN BARK COQ., 
“By S. H. BEACH, Attorney.” 


And the defendants further say that the four thousand dollars de 
scribed in the petition as paid on the 50th day of March, 1882, was 
paid to the said MeGowan Pump Comp. under and in pursuance of 

the said contract of Mareh 50th, 1882, at the date of its exe- 
23 cution, and isthe same sum therein named and receipted for, 

but that no further or other pavinents have been made under » 
said contract, although the same has been wholly complied with by 
the said McGowan Pump Company. 

Fourthly. And by way of a fourth defense in this cause the de- 
fendants, protesting that the said contract of June 25rd, 1883, was 
made by the MeGowan Pump Company, a corporation of Ohio, and 
not with the defendants as partners under the name of the McGowan 
Pump Conipany, nevertheless if it shall prove upon the trial of this 
cause that it was made with them in such partners hip capacity, by 
way of further defense, say that in the month of March, 1882, the 
defendants took posse Ss100 of and age the machinery constructed 
upon the said steamer “Tan Bark,” as and for full performance of 

said contract, and waived any claim for further performance thereof, 
and have prevented the defendants from making further pe rform- 
ance thereof, if such were necessary, which the defendants deny, 
by taking the same into their exclusive custody and possession, and 
have made divers and sundry charges in said machinery themselves, 
so as to prevent and render impossible any further performance 

thereof, ifany such were necessary undersaid contract,and have 
24 employed the McGowan Pump Company of Cincinnati, Ohio, 

being the same COMpany which entered into the contract of 
June 2, ISS], deseribed in the petit Ion, to do work to be used in 
making other changes and alterations, which last-named work done 
by the MeGowan Pump Company, and which, if said company turn 
out to have been a partnership, was done by the defendants as such 
partnership, amounts to the sum of $1, 384.96 and $146.50, for which 
an action is now pending against the said plaintiff on behalf of the 
sald MeGowan Pump Company, as aforesaid ; and said defendants 
have removed said steamer “ Tan Bark” and all said machinery so 
altered from the jurisdiction of this court and into the State of 
Tennessee, where the same now is, and have appropriated the same 
to their own use. 

Wherefore these defendants pray to be hence dismissed with their 
costs. 

HOADLY, JOINSTON & COLSTON, 
LINCOLN, STEPHENS & SLATTERY, 
Attorneys for Defendants, 
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Unrrep States or AMERICA, Rs 
Southern District of Ohio, Western Division, | 


Theodore J. McGowan, being by me first duly sworn, says 
25 that he believes the statements of the foregoing amendment to 
answer to be true. 


THEODORE J. MCGOWAN. 


Sworn to before me and subscribed in my presence tlfis 5th day 
of April, 1885. , 
[SEAL | C. R. NEVIN, 
Deputy Clerk U.S. Cir, C’rt, 8. D. O. 


And afterwards, to wit, on the Sth day of April, A. D. 1885, came 
the plaintiff, by its attorneys, and filed in the clerk’s oflice of the 
eourt aforesaid a certain demurrer to the amendment to answer In 
this cause, which said demurrer is in the words and figures f>llow- 
Ing, to wit: 

Demurvrer. 


Cireuit Court of the United States, Southern District of Olbjo, 
; Western Division. 


The AMericaNn Pressep Tan Bark Comrany, a Corpora- 
tion, Xe., | 8960), 
Us, 


THeopore J. McGowan et al. 


And now comes said plaintiff and demurs severally to each and 
every of the defenses to their petition set forth and contained in the 
amended answer filed this day by leave of court herein, and for 

cause of demurrer say that said alleged defenses do not, nor 
26 does either of them, contain faets suflicient to constitute a 
defense to the cause of action shown by the original petition. 
MceDOUGALL & LONGWORTH, 
Plaintiff's Attorneys. 


And afterwards, to wit, on the 5th day of April, A. D. 1885, came 
the plaintiff, by its attorneys, and filed in the clerk’s office of the 
court aforesaid its certain reply in this eause, which said reply is in 
the words and figures following, to wit: 


Reply. 
United States Cireuit Court, Southern Distriet of Ohio. Western 
Division. 
THe AmMerRIcAN Pressep Tan Bark Co. 
Us ~ 260. 


THeopore J. McGowan ef al. j 
Money. 


Plaintit!, for reply to the amended answer of defendants filed 
herein, and to the second defense therein set forth, says it denies 


4 
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in 
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that the said provisions of said contract that the hydraulic machin- 

ery would sustain and work up to a pressure of fifteen hundred 

tons, or that the time necessary for pressing and delivering each 

bale of bark would be two and a half minutes, as alleged in said 
petition, were wholly without consideration. 

2 It denies each and every allegation contained in said second 
defense, and not herein or heretofore in said petition admit- 

ted to be true. 

Plaintiff, for reply to the third defense therein set forth, says it 
avers that the said written instrument therein set forth was executed 
by and between the parties to this case on the said 50th day of 
March, 1882; it further avers it paid to the defendants the sum of 
four thousand (84,000.00) dollars; and it denies each and every alle- 
vation therein contained and not herein in this reply or heretofore 
In said petition admitted to be true. 

And plaintiff further says that said written instrament was signed 
and executed by it on the faith of representations made to it by the 
defendants at the time and prior to the execution of the same; that 
the said defendants had operated and tested said hydraulic ma- 
chinery up to a pressure of one thousand tons, and that the bales of 
bark pressed by defendants on the trial made by them of said ma- 
chinery on the 27th day ot March, ISS2, had received a pressure of 
one thousand tons from said machinery, and that said machinery as 
so constructed had been by the defendants operated under said 
pressure of one thousand tons. 

That said representations so made by defendants were wholly 

untrue; that said defendants never did at any time operate 
28 said machinery under a pressure of one thousand tons, and 

never did test said hydraulic machinery up to a pressure of 
One thousand tons, and never did clVve any bales of bark il pressure 
of one thousand tons, and that had plaintiff known said repre- 
sentations were untrue it would not have executed said written 
Instrument. | 

Plaintiff further says that said hydraulic machinery never has 
worked and never will work up toa pressure of fifteen hundred tons; 
that the said machinery wholly fails to comply with the agreements 
and guarantees made by defendants as set forth in said petition. 

Plaintiff further says that said written instrument was signed and 
executed by it on the faith of said representations made by defend- 
ants to it at the time and prior to the execution of the same; that 
on discovering the untruth of the same it immediately notified de- 
fendants that said alleged agreement therein set forth was null and 
void, and the same was thereupon abandoned by the parties 
thereto. 

Plaintiff, for reply to the fourth defense, says it admits that it 
has removed the said steamer Tan Bark, with certain machinery 
thereon, from the jurisdiction of this court; it admits that it has made 

certain changes and alterations In a portion of said machinery ; 
20 it denies each and every allegation contained in said fourth 

ground of defense and not herein in this reply, as heretofore 
in said petition, admitted to be true. 
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It further says that defendants wholly failed and refused to com- 
ply with their said contract and wholly failed to make said ma- 
chinery comply with the said purpose for which it was to be con- 
structed, and, having refused to do any further work on said 
machinery, plaintiff made certains changes and alterations in order 
to improve said machinery and make said machinery operative for 
the purpose for which it was to be constructed, and all of which said 
changes and alterations were necessary to do So, and in order to do 
so plaintiff made contracts with various persons for the construction 
of said changes and alterations and incurred heavy expense In so 
doing. 

Wherefore plaintiff prays as in its petition. 

THE AMERICAN PRESSED TAN 
BARK CO. 
By McDOUGALL & LONGWOLTCETE anp 
STALLO & KITTREDGE, Attys. 
SraTe oF OTTO, ee 
Llamalton County, j oe 

S. 1. Beach, being duly sworn, says he is the duly authorized 
agent of plaintiff, which is a non-resident of this State, and the faets 
stated and allegations made in the foregoing reply ure true, as he 


bel eves, 


S. H. BEACH. 
30 Sworn to before me and signed in my presence this 6th day 
4 of April, ISS 
[SEAL | C. R. NEVIN, 
Deputy Clerk U.S. Cireuit Court, S. D. O. 


And afterwards, to wit, on the 5th day of April, A. D. 1885, a fur- 
ther entry was made wpon the journal of said court in said cause, 
Which said entry is in the words and figures following, to wit: 


Thue American Pressep Tan Bark Co. ) 
V's + 5260. 


Turopore J. MeCGrowan ef al. | 
Money 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled and sworn and attirmed herein, but, the testi- 
mony not being finished, the court respited the jury until to-morrow 
morning at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 6th day of April, A. D. 1883,a fur- 
ther entry was made upon the journal of said court in said cause, 
Which said entry is in the words and figures following, to wit: 
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ym- ol J’rn’l Entry, V. 68. 
ma- me 2 
on- Poe AMERICAN Pressep TAN Bark Co. ) 
said US. » S260, 
der Tnropore J. McGowan ef al. j 
lot Money. 
sald ‘ 
» do This day again came the parties, by.their attorneys, also the jurors 
on heretofore empaneled and sworn herein, but, the testimony not being 
1 SO finished, the court respited the jury until to-morrow morning at ten 
o clock, to which time this cause is continued, 
And afterwards, to wit, on the 7th day of Api, A. D. 1883, a fur- 
ther entry was made upon the journal of said court in said cause, 
' Which said entry is in the words and figures following, to wit: 
Jrn'l Entry, V. 69. 
THe AMERICAN Pressep Tan Bark Co. 
rs. ZOU). 
ized Turopore J. McGowan ef al. ) 
acts 
she Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the testimony 


ae not being concluded, the court respited the jury until Monday morn- 
(i; : : Pee. ; . 
. Ing next at eleven o'clock, to which time this cause is continued. 
) And afterwards, to wit, on the [th day of April, A. D. 1885, 
o2 a further entry was made upon the journal of said court In 
nae said cause, Which said entry is in the words and figures fol- 

lowing, to wit: 
use, , 

J’rn'l Entry, V. 69. 
THe American Pressep Tan Bark Co. 
vs. 20). 
THroporp J. McGowan ef al. 
Money. 

rors This day again came the parties, by their attorneys, also the jurors 
psti- heretofore em paneled, sworn, and affirmed herein, but, the testimony 
row not being concluded, the court respited the jury until to-morrow 

morning morning at ten o'clock, to which time this cause is con- 

tinued. 
fur- 
use, And afterwards, to wit, on the 10th day of April, A. D. 1883, ¢ 


further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


| 
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Jrn'l hntry. y. vl. 
Tae AMERICAN Pressep TAN Bark Co. 
vs. 2960. 
Turopore J. MCQowan ef al. 
Money. 


This day again cane the parties, by their attorneys, also the jurors 
heretofore emipanel dL, SWoOrth, and affirmed herein, but, thye testimony 


not being concluded, the court respited the jury until to-morrow 


morning at ten o’clock. 


And afterwards, to wit, on the 11th day of April, A. D. 
ISS5, a further entry was made upon the journal of said 
court in said cause, which said entry is in the words and figures fol- 


eye) 
ede) 


lowing, to wit: 
J’rn'l Matry, Vy. rp 4 
The AMERICAN Pressep TAN Bark Co. 
VS. » DOO. 


, | Thireopore J. McGowan eft al. j 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the test- 
mony not being concluded, the court respited the Jury until te-mor- 
row morning at ten oclock. 


aR 

And afterwards, to wit, on the 12th day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


Jrnil Kutry, V ta 
Tne American Pressep Tan Bark Co.) 
v2. ~ S260, 
THeopore J, McGowan ef al, | 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled and sworn and atlirmed herein, but, the testi- 
mony not being concluded, the court respited the jury until to-mor- 

‘row morning at ten o'clock. 


ot And afterwards, to wit, on the 13th day of April, A. D. 

ISS5, a further entry was made upon the journal of said 
court in said cause, which said entry is in the words and figures fol- 
lowing, to wit: 
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J’rn'l Entry, V.73. 


THe AMERICAN Pressep Tan Bark Co.) 
vs. ~ 8?60. 
THrEeopore J. McGowan e al. 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled and sworn and affirmed herein, but, the testi- 
mony not being concluded, the court respited the jury until to-mor- 
row morning at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 14th day of April, A. D. 1885, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry, V. 73. 


THe Amertcan Pressep TAN Bark Co. ) 
TS, 4 Bed y ) 
THeopore J. McGowan et al. j 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the tesu- 
mony not being finished, the court respited the jury until Monday 
morning at 10 o’clock, to which time this cause is continued. 
OD And afterwards, to wit,on the 16th day of April, A. D. 

1SS83, a further entry was made upon the journal of said court 
in said cause, which said entry is in the words and figures following, 
to wit: 


J’rn'l Entry, V. 7A. 


Ture American Pressep TAN Bark Co. ) 
vs. ~ 3260. 


Turopore J. McGowan ef al. 
Money. 


This day again came the parties by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, bat, the testimony 
not being finished, the court respited the Jury until to-morrow morn- 
ing at 10 o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 17th day of April, A. D. 1883, a 


further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J—168 


1S THEODORE J. MCGOWAN ET AL., &¢., VS. 
Jrn'l kntry, V. 74. 
The AMERICAN Pressep TAN Bark Co.) 


v8. » 5260. 


Tneopore J. McGowan ef al. 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled and sworn herein, but, the testimony not be- 
ing finished, the court respited the jury until to-morrow morning at 
ten o'clock, to which time this cause is continued. 


36 And afterwards, to wit, on the ISth day of April; A. D. 
ISS3, a further entry was made upon the journal of said 
court in said cause, which said etry is ju the words and figures fol- 
lowing, to wit: 
J’rnl Entry, V. 76. 


The American Pressep TAN Bark Co.) 


vs. ~ 3260. 
THropore J. McGowan ef al. j 
Money. 


This day again came the parties, by their attorneys, also the Jurors 
heretofore empaneled, sworn, & aflirmed herein, but, the testimony 
not being finished, the court respited the jury until to-morrow morn- 
ify at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 19th day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
Which said entry is in the words and figures following, to wit: 


J’rn'l Entry, 1”, Vi. 
The AMenicaANn Pressep Tan Bark Co. ) 
ve. DPOO. 
Tiropork J. McGowan et al. f 
Money. 

This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the testimony 
not being finished, the court respited the jury until to-morrow morn- 
ing at ten o'clock, to which time this cause is continued. 


OT And afterwards, to wit,on the 20th day of April, A. D. 1883, 

a further entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit: | 
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Jrnl Entry, 7. ake. 
Tne AMERICAN Pressep TAN Bark Co. | 
, veg? 
Us. ie OU, 
THropore J. McGoway ef al. j 
Money. 

This day again came the parties, by their attorneys, also the jurdrs 
heretofore empaneled, sworn, and affirmed herein, but, the testimony 
not being finished, the court respited the jury until to-morrow morn- 
ing at ten o'clock, to which time this cause is continued. 

And afterwards, to wit,on the 21st day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 

J’rn'l Entry, V.78. 


Tue AmMerRICcAN Pressep Tan Bark Co.) 


) . 3260. 
THropore J. McGowan et al. | 
Money. ‘ 


This day again eame the parties, by their attorneys, also the jurors 
heretofore eimpaneled, sworn, and affirmed herein, but, the testimony 
not being finished, the court respited the jury until Monday morn- 
ing at ten o’clock, to which time this cause is continued. 


oS ‘And afterwards, to wit,on the 25rd day of April, A. D. 1883, 
a further entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit: 
J’rnl Entry, 1”, SO. 
Tne American Pressep Tan Bark Co.) 
Us. > 3260. 
THropore J. McGowan et al. j 
Money. 

This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the testimony 
not being coneluded, the court respited the jury until to-morrow morn- 
ing at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 24th day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Mutry, 1”. SO. 


Tne AMERICAN Pressep Tan Bark Co. 


vs. » S260. 
THeovore J. McGowan e¢ al. 
Money. 


This day again came the parties, by their attorneys, also the jurors 


a ere, 


i 
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heretofore empaneled, sworn, and affirmed herein, but, the testimony 
not being finished, the court respited the jury until to-morrow morn- 
ing at ten o’clock, to which time this cause is continued. 


39 And afterwards, to wit, on the 25th day of April, A. D. 

| 1883,a further entry was made upon the journal of said court 
in said cause, which said entry is in the words and figures follow- 
ing, to wit: 


J’rn’l Entry, V. 81. ‘ 
Thue AMERICAN Pressep TAN BARK Co. ) 
Us, a 3260. 
Turopore J. McGowan et al. j 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, but, the testi- 
mony not being finished, the court respited the jury until to-morrow 
morning at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the 26th day of April, A.-D. 1885, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry, V. §4. 


The AMERICAN PRessED TAN BarRK Co. ) 
» | v8. , S26 ). 
. THEODORE J. McGowaw et al. 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empancled,sworn,and affirmed herein, but, the testimony 
not being finished, the court respited the jury until to-morrow morn- 
ing at ten o'clock, to which time this cause is continued. 


40 And afterwards, to wit,on the 27th day of April, A. D. 

1SS85,a further entry was made upon the journal of said court 
in said cause, which said entry is in the words and figures follow- 
ing, to wit: 


J’rn'l Entry, V. 85. 


The AMERICAN Pressep TAN BARK nage, | 
vs. 


3260. 
THropore J. McGowan ef al. f 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled,sworn,and aftirmed herein, but, the testimony 
not being concluded, the court respited the jury until to-morrow 
morning at ten o'clock, to which time this cause is continued. 
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And afterwards, to wit, on the 28th day of April, A. D. 1883, a 
further entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry, V. 86. 


Tue AMERICAN Pressep TAN BARK Co.) 
rs. > O2O0, 


THEODORE J. McGowan ef al. 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled,sworn, and affirmed herein, but, the testimony 
not being finished, the court respited the jury until Monday morn- 
ing at ten o'clock, to which time this cause is continued. 


4] And afterwards, to wit, on the 50th day of April, A. D. 
1S83, a further entry was made upon the journal of said 
court in said cause, which said entry is in the words and figures 
following, to wit: 
J’rn'l Entry, V. 87. 
THe AMERICAN Pressep Tan Bark Co.) 
vs. - 260. 
THeopone J. McGowan et al. 
Money. 
A . . + . od ‘ 
This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, & affirmed herein, but, the testimony 


not being concluded, the court respited the jury until to-morrow 
morning at 9.50 o'clock, to which time this cause is continued. 


And afterwards, to wit, on the Ist day of May, A. D. 18853, a fur- 
ther entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 

J’rn'l Entry, V. S88. 
THe AMERICAN Pressep Tan Bark Co.) 
vs. vZbU. 
THeopore J. McGowan et al. ( 
Money. 

ry? . | . . . . 

Phis day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, and the testimony 
being finished, but the argument of. counsel not being concluded, the 


court respited the jury until to-morrow morning at ten o'clock, to 
which time this cause is continued. 


42 And afterwards, to wit, on the 2nd day of May, A. D. 1883, 
a further entry was made upon the journal of said court in 
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said cause, which said entry is in the words and figures following, 
to wit: 
J’rn’l Entry, V. 90. 
Tue American Pressep Tan Bark Co.) 
a ' *>.) ; 
is, » > 2h ). 
Tiropore J. McGowan et al. 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, & affirmed herein, but, the argument 
of counsel not being concluded, the court respited the Jury until to- 
morrow morning at 9.50 o’clock, to which time this cause:is con- 
tinued. 

And afterwards, to wit, on the 3rd day of May, A. D. 1883, a fur- 
ther entry was made upon the Journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


Jrn'l Lntry, V H), 
Tue AmericAN Pressep Tan BARK Co. ) 
vs. O60. 
Turopore J. MeGowawn ef al. 


Money. 


This day again eame the parties, by their attorneys, also the jurors 


-weretofore empaneled, sworn, and aflirmed herein, but, the argument 


of counsel not being finished, the court respited the jury until to- 
morrow morning at 9.30 o'clock, to which time this cause is con- 
tinued. 


43 And afterwards, to wit, on the 4th day of May, A. D. 1883, 
a further entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit: : 
J’rnl Entry, Y. 91. 


Ture AwerticaAn Pressep Tan Bark Co. ) 
US. > 3260. 


Tureopore J. McGowan ef al. j 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, & affirmed herein, but, the argument 
of counsel not being concluded, the court respited the jury until to- 
morrow morning at 9.30 o'clock, to which time this cause is con- 
tinued, 


And afterwards, to wit, on the 5th day of May, A. D. 1883, a fur- 
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ther entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rnl Entry, V. 92. 


THe AMERICAN Pressep TAN BARK Co.) 
Vs, P S260. 
THropore J. McGowan et al. 


Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled & sworn and affirmed herein, and the argu- 
ment of counsel having been concluded, but the court not having 

charged the jury, the court respited the jury until Monday 
4 morning next at ten o'clock, to which time this cause is con- 
tinued, 


And afterwards, to wit, on the 7th day of May, A. D. 1883, a fur- 
ther entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry, V. 02. 


THe AMERICAN Pressep TAN BARK Co. 
v8. > 5260. 


THreopore J. McGowan ef al. 
Money. 


This day again came the parties, by their attorneys, also the jurors 
heretofore empaneled, sworn, and affirmed herein, who, having heard 
the evidence, the argument of counsel, and the charge of the court, 
retired to their room, attended by an officer of the court, to deliber- 
ate upon a verdict. 


And afterwards, to wit, on the 8th day of May, A. D. 1885, a fur- 
ther entry was made upon the journal of said court in said cause, 
which said entry is in the words and figures following, to wit: 


J’rn'l Entry, V. 92. 


Tne AMERICAN Pressep TAN Bark Co. 
is. P 53260. 
THropore J. McGowan et al. j 


Money. 


This day again came the parties, by their attorneys, also 

45 the jurors heretofore empaneled, sworn, and affirmed herein, 

who do find the issues to be in favor of the plaintiff, and do 

assess its damages by reason of the premises at the sum of eighteen 
thousand dollars ($18,000.00). 


And afterwards, to wit, on the 9th day of May, A. D. 1883, came 
the defendants, by their attorneys, and filed in the clerk’s office of the 
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court aforesaid a certain motion for a new trial in this eause, which 
said motion is in the words and figures following, to wit: 


Motion for a New Trial. 


Circuit Court of the United States, Southern District of Olnio, 
Western Division. 


The AMERICAN Pressep Tan Bark Co. } 
vs, > 3260. 
THeopore J. McGowan et al. 


Money. 


Now come the defendants aid move the court to set aside the ver- 
dict rendered in this case and grant a new trial for the reasons fol- 
lowing, to wit: 


Ist. That the court erred in the admission of incompetent testi- 
mony. 

2nd. The court erred in the exclusion of competent testimony. 

ord. The court erred in instrueting the jury. 

4th. The court erred in refusing instructions asked for by the de- 

fendants. 
AG oth. The verdict of the jury in contrary to the law. 
6th. The verdict of the jury is contrary to the weight of 

the evidence. 

7th. The damages are excessive. 


And in ease the above motion be not granted then the defendants 


, move to arrest the judgment in this case. 


And in case neither of the above motions are granted, then the 
defendants move the court to restrain the issue of execution in this 


case to the amount which shall remain after making the deduction 


of the amount sued for in the ease of the McGowan Pump Company 
versus The American Pressed Tan Bark Company, number 3277 In 
this court. 
HOADLY, JOHNSON & COLSTON, 
LINCOLN, STEPHENS & SLATTERY, 
Attorneys for Defendants. 
And afterwards, to wit, on the 11th day of July, A. D. 1883, an 
entry Was nade upon the journal of said court in said cause, which 
said entry is in the words and figures following, to wit: 


J’rnl Matry. Decree. 


Tue American Pressep Tan Bark Co. 
Us. 
THkopone J. McGowan & Ropert C. Briss, Partners 
as the MeGowan Pump Co. 


. 3°60. 


Money. 


47 This cause came on for hearing upon the motion of the de- 


fendants for a new trial and in arrest of judgment, and to 


vhich 


Oliio, 


ie VCP- 
is fol- 


testi- 
ny. 


he de- 


elit of 


ndants 


en the 
in this 
uction 
Npany 
277 in 


. 
ants. 


SSo. an 
which 


i, 


the de- 
and to 


THE AMERICAN PRESSED TAN BARK COMPANY. a0 


suspend execution, and was argued by counsel, and the court, being 
fully advised in the premises, overrules said motion; to which action 
of the court in overruling said motion the defendants, by their coun- 
sel, except; whereupon, the plaintiff moving for judgment upon the 
verdict, it is ordered and adjudged that the plaintiff have and re- 
cover of the said defendants the sum of eighteen thousand dollars, 
the amount heretofore returned by the verdict of the jury, with in- 
terest and costs,and execution is awarded therefor: and upon appli- 
cation of the defendants, and by consent of the plaintiff, it is ordered 
that execution be stayed until the 29th day of September, 1883, to 
allow the defendants to prepare and present their bill of exceptions. 


iS And afterwards, to wit, on the 29th day of September, A’ 

DD. 1885, an entry was made upon the journal of said court in 
said cause, which said entry is in the words and tigures following, to 
wit: : 


J’rn'l Entry, V. 134. 


THe AMERICAN Pressep TAN Bark Co. 
Oo 
vs, opty), 


THeopore J. McGowan ef al. 
Money. 


In this ease a bill of exceptions is presented by the defendants 
signed, sealed, allowed, and made part of the record, and the court 
allows a writ of error to the Supreme Court, and with stay of execu- 
tion, upon the filing of a super-deas bond in the sum of twenty-five 
thousand dollars ($25,000.00), with good and sufficient securities, to 
be approved by the clerk, within seven (7) days from this date. 

Approved. 
>. S. HAMMOND, 

U.S. District Judge, Ke. 


S omeeinal 


19) And afterwards, to wit, on the 29th day of September, A. D. 

1883, came the defendants, by their attorneys, and filed in 
the clerk’s oflice of the court aforesaid a certain bill of exceptions in 
this cause, which said bill of exceptions is in the words and figures 
following, to wit: | 

Bill of Exceptions. 
Tue American Pressep Tan Bark COMPANY ) 
vs. -o260. 


THeopore J. McGowan ef al. 
Money. 


Be it remembered that at the trial of this cause at this term. of 
the court, before the Honorable E: 8S. Hammond and a jury, the 
plaintiff, to maintain issue on his part, offered evidence tending to 
prove the exeeution of the contract dated June 25, 1581, which is 
made part hereof and marked “Exhibit A,” and also offered evi- 

4—168 
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dence tending to prove the writing of all the letters referred to 
herein, and which were offered in evidence by the parties, 
and that they were written by the parties whose names are 
signed thereto. and the due execution of all the other contracts re- 
ferred to in this bill of exceptions and made part hereof. ‘They. also 
read in evidence the letter dated June 30th, ISS1, a copy of which 

is hereto attached and made part hereof, and marked “ Ex- 
oO) hibit B,” and also the letter of July Sth, 18S1,a copy of which 

is hereto attached and made part hereof, and marked “ I:x- 
hibit C;” to the introduction of each of which two last-named let- 
ters the defendants objeeted is they were offered, and their objections 
to each of the same were overruled, to which overruling they sev- 
erally excepted at the time of the ruling upon each, and their ex- 
ceptions were allowed. 

The plaintitl also offered in evidence the letter of April 25d, 1881, 
a copy of which is lereto attached, made part hereof, and marked 
“Exhibit D.” to the introduction of which letter the defendants ex- 
cepted, and their exeeption was allowed. 

The plaintiff offered in evidence the letter dated May 20th, 1881, 
a copy of which is hereto attached and made part hereof, and 
marked “ Exhibit Ei.” 

The plaintiff also offered the contract for building the boat be- 
tween him and James Mack, dated June 17th, 1SS1,a copy of whieh 
is hereto attached, made part hereof, and marked “ Exhibit pag and 
offered evidence tending to prove that the said contract was drawn 
up in the office of the defendants and read over by the parties he- 
fore signing in the presence of the defendants, and was left in their 
safe until some time in November, when said boat was launched by 


the said Mack, and evidence tending to show that defendants had 


agreed to superintend the erection and construction of the 
ny boat, and took Upon themselves thre supervision and control 

of the same, and undertook to aecept the same for plaintiff, 
and that said boat was constructed for the purpose of receiving and 
operating the machinery of defendants according to plans of con- 
struction discussed between the agents of the plaintiff and Mack 
and the defendants, and approved by the defendants, and that de- 
fendants did superintend the construction of said boat and accept 
the same. 

The plaintiff also offered in evidence the letter dated June 13th, 

ISS1, a copy of which is hereto attached and made part hereof and 
marked “ Exhibit G.” 
» They also gave evidence tending to prove that the defendants 
were partners under and signed the name of T. J. MeGowan and 
Bliss and The MeGowan Pump Company, and tending to show that 
at the time the contract of June 23d was signed the defendants, 
upon being asked the reason for using the name of The MeGowan 
Pump Company, said it was to retain the old name. 

They also cave evidence tending to show defendants had nego- 
tiated with plaintiff as a firm under the name of The McGowan 
Pump Company prior to June 23d, 1881, and that the defendants 
contracted with the plaintiff June 23d, 1881, as a firm, under the 
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rae name of The Met rowan Pump Company, and that all the 
H2 plaintifl s dealings with defendants were as such partnership 
— Phey also offered evidence tending to show that the Pig 
tiffs — ‘l we ger ioe ge organized under the laws of Wes San 
sey, and owned valuable patents tor . ori ‘ é “we 
tan bark, which they <—aeh cation ne nite Eee Sa . 
| | ' : s machinery and the 
Use thereof; also that on the 23d dav of June the parties entered 
Into the contract before referred to. ee 

They also gave evidence tending to show that the machinery 
named in the said contract of June 23d, 1881, was not completely 
finished and put upon the said boat within the sixty days sasneela 
said contract, nor for a long time thereafter, and that. when com- 
pleted it was of insufficient material and not of sufficient power or 
strength to press a bale of tan bark with a pressure of fifteen hun- 
dred tons In two and one-half minutes, nor within any time: that 
the entire machinery was wholly insufficient to accomplish the ur. 
pose for which it was constructed, and was very rough ont ta 
made in an unworkmanlike manner; that in consequence thereof 
they suffered great delay in the use of the said boat and machinery 
and great damage in having to expend a large sum of money upon 
the same, and that the plaintiff lost a very large sum of aoe by 
the breeeh of the said contract before it was finished. and after that 
pa ya teed s eremegamanmed of the said machinery and its 

| lhev also gave evidence tending to show that they had 
prior to the 0th day of March, 1882, paid the defendants on ac- 
count of said machinery and work S12.000, and that a fow dave 
after the signing of the contract-of Mareh 30, ISS2, they paid S| 000 
hamed therein, which contract the plaintiff read in evidence which 
” made pear hereof ani hereto attached, marked > exhibit Hf.” | 

Phe letter of Septem ber Dy, ISSI, Iwas] pul in evidence, it COpYV uf 
which is attached hereto, made part hereof, and marked “ Exhibit 1.” 

The plaintiff also gave evidence tending tw prove that ho ma- 
chinery was put in the boat on the 10th of November, 1881, and 
that there was nothing ready on the boat by December oth 18S] 

s Phe plaintiff also read in evidence the letter of December 2, 
1 wi py which is hereto attached, made part hereof, and marked 

Also dispatch of December 26th, 1SS1, COPY of which is hereto 
attached & made part hereof, and marked “ Exhibit K.” 

Phe letter of MeGowan Pump Co,, dated Deeember 31, 1881, and 
the letters of January 4th and 16th, 1582, were read in evidenes 
copies of which are hereto attached and made part hereof and 
~~ marked “ Exhibits L, M, and N.” ak 
od The plaintiff also gave evidence tending to show that after 

os they took Possesslon ot the boat and machinery they made 
additions thereto, costing them some $12,000, a part of which the 
defendants did for them under the contract of the 1{th of A ei), 
1Ss2, which is hereto attached, made part hereof, and ond om 
hibit QO.” , | fee 
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Plaintiff also read the letter of Mareh 15, 1882, which is made 
part hereof and attached hereto, & marked “ Exhibit gag 

The plaintiffs offered evidence of experts tending to show that 
the machinery and material of which it was constructed was poor 
and insuflicient to sustain the required pressure; and upon cross- 
examination upon this point the said witnesses gave evidence tend- 
ing to show that a single hydraulic cylinder could not be made of 
cast iron so [as] to bear 1,500 tons pressure; that the water would per- 
meate and pass through the iron; and upon examination of the 
court evidence — tending to prove that it was not practicable to get 
such pressure with one cylinder of the kind, but that it might be 
done with three eylinders of il pressure of 500 tons each Upon Ohe 
platen. And on further cross-examination they gave evidence tend- 
ing to show that water would force itself through cast iron at 700 

tons pressure; that cast iron is not safe for more than 600 tons. 
55 And the plaintiffs gave evidence tending to show that the 
machinery was only of the value of serap. 

The plaintiff also gave evjdence tending to show that at and 
before the contract of March 30th, 1SS2, was entered into McGowan 
had stated that he had had a pressure, on previous tests, of SOO to 
1,000 tons on the machinery in pressing bark, and that said repre- 
sentations were false, and that plaintiff was thereby induced to enter 
into said agreement. : 

Plaintil?! gave evidence tending to show that the defendants had 
tested the machinery, and it was found defective on the 27th of 
March, 1SS2, before the execution. of the contract of Mareh 30th, 
and defendants fave evidence tending to show the contrary, and 
that they made no false representations, and that plaintiff knew 
from their employees present at the test what pressure it bore at the 
time, and reported to the plaintiff that it had never bourne a press- 
ure of over 400 tons, and that there was no more on it at that time. 

They gave evidence tending to show that MeGowan claimed that 
the failure of the machinery Was caused by the insuflicient founda- 
tions of the boat, because the machinery was not adapted to the boat ; 
that they had done all that was practicable under the condition of 
the boat upon which the machinery was to be placed. But the 

plaintiff gave evidence tending, on the contrary, to show that 
56 it was practicable to construet such machinery of east iron 
and place i! Upon sald boat. 

The plaintill also examined one Kemplin, who resided in Chicago, 
and who was on board of the boat during the trip from Cincinnati 
to Paducah, and who testified that he was a hydraulie engineer, and 
had been engaged in the construction of steam engines and other 
machinery for many years, but had never built any steam engines 
to be used on the western rivers; that on the said trip he had seen 
the propelling machinery in operation, and had examined it during 
the trip, and he was asked what the value of propelling engines for 
such ‘a boat would be, and what it would cost to make such propell- 
ing machinery good; to which the defendants objected on the 
ground that the witness was not competent to prove such facts ; and 
the objection was overruled, and the defendants excepted thereto, 


‘ 1 we” 
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and their exception was allowed. Witness answered that the pro- 
pelling machinery for the boat would have been worth, if construeted 
according to contract, $5,000, and that on the boat was worth about 
$300.00, a difference of 85.200: to which testimony the defendants 
objected, and their objection was overruled ; to which overruling the 
defendants excepted, and their exception was allowed. — 
57 The defendants offered in evidence the 504th answer in the 
deposition of Frank Jones, which was objected to by the coun- 
sel for the plaintiff, & the evidence thereupon excluded; to which 
the defendants excepted, and their exception was allowed and made 
part of the record. 
The evidence related to boat and machinery, & was as 
DOS follows: 


“Q. Do you know whether it was an experimental thing all 
the way through on his part and on the part of the company, so far 
as you heard expression from him on the subject? 

A. So far as I heard, it was.” 


The defendants offered evidence tending to show that any such 
boat with machinery upon it had never before been known and used; 
that it had in no way been tested, and that it was an experiment. 
They aiso offered evidence tending to show that the plaintiff had 
possession of the said boat immediately after she came off the way, 
on or about the Ist of Nov., 1SS1, and received the boat from Mack, 
and that they had witnessed experiments of pressing bark made with 
the machinery in January, February, and in Mareh, 1552, and were 
familiar with the condition, strength, and workmanship of the same 
before the entering in the contract of March 30th, 1882, and had 
knowledge before that of the amount of pressure which the defend- 
ants had used thereon. 

The defendants offered in evidence the contract of March 30th, 
ISS2, a copy of which has been made part hereof and marked “ Ex- 
hibit TL.” 

The defendants offered evidence tending to show that they were 

not boat-builders, had no knowledge of boats or of boat-build- 
ov ing, as the plaintiff knew, and that defendants refused to take 

and responsibility about the boat and had nothing to do with 
planning, constructing, supervising, accepting, or controiling it or its 
foundations; that they supposed Mr. Mack would attend to that; 
that the boat was not launched or presented for the machinery until 
November, 1881; that they supposed that when they commenced to 
put the machinery upon it that it would be sufficiently strong; that 
the foundation, as they proceeded, proved wholly insufficient for that 
purpose, being too weak; that they reported ittothe plaintiff's agents ; 
that he said to them to go ahead and put iton and he would guaran- 
tee that they would stand ; that the defects in the boat and the bad man- 
agement of the machinery by the plaintiffs caused all the difficulty and 
breakage in the machinery, and all the expense in repairing; and in 
addition thereto the defendants also offered proof tending to show that 
the boat was not ready for their work until about the 10th of Novem- 
ber, 1881, and that they used due diligence in the manufacture of the 
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machinery and in putting it upon the boat,and that the delay therein 
was due to the delay in finishing the boat and in the character of the 
boat when presented forthe machinery tobe putupon the same. 
60 They also offered proof tending to show that the material 
of which the said machinery was constructed was of sufficient 
strength to work to 1,500 tons and more. 

They also offered proof tending to show that in March and April, 
ISS2, the plaintiff took possession and control of said machinéry, and 
that it was built and set up on its boat by the defendants under the 
contract of June 23d, 1SS1, and afterwards, to make it more perfect, 
effectual, and useful, entered in the contract of April 19th, 1882, 
with the defendants, and the defendants furnished the labor and the 
material provided for in said contract and that the plaintiff used it 
on their said boat. 

The defendants also gave evidence tending to show that the ma- 
chinery for pressing of the bark was constructed of the very best 
cast iron, aud that that was the only material of which said) ma- 
chinery is ever constructed ; that the same was of the very highest 
and best character, and that the workmen upon it and the work- 
manuship were of the highest and best character, and that they en- 
deavored in every way they could to make this machinery as strong 
and as well as it could be made. 

They also offered evidence tending to show that after the 

GI boat was launched and ready for the machinery they pro- 

ceeded to put the machinery upon the boat, and thereafter 

they worked with due diligence in putting the same upon the said 
bots . : 

The defendants also olfered proot tending to show that they had 
fulfilled their contract and were not liable to any damage to the 
plaintiff, but, on the contrary, the plaintiff owed them for said work, 
and under the agreement of Mareh 50th, 1882, the sum of 88,751.68. 

The defendants also offered evidence tending to show that they 
never examined Mack’s contract, and that there was nothing said 
about the character of the foundations of such machinery ; that they 
supposed that Mack being a boat-builder he knew what foundations 
for the machinery would be necessary. 

They also gave evidence tending to show that the MeGowan Pump 
Company was a corporation at the time of entering into the contract 
of June 25d, ISS1, and was so acting in making the eontraet, and 
that the plaintiff was so informed of it before the signing of the con- 
tract. 

They also offered evidence tending to show that before the con- 
tract of June 25d, ISS1, was entered into the defendants had sub- 
mitted to the plaintiff partial plans of machinery for pressing bark, 

which were shown to one Kempling, an expert mechanic, 

G2 who was a witness for plaintiff in this case, which planus ex- 

hibited a method of pressing bark with one evlinder, and one 

on each side to remove the bale from the eylinder when pressed. 

Copy of said plans are made part hereof and hereto attached, marked 
* Exhibit T.” 

They also offered in evidence the letter of May 8, 1581, a copy of 


“Seal 


ne any 


aga 
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which is hereto attached, made part hereof, and marked “ Exhibit 
Q. 

They also offered in evidence the letter of October 17th, 1881, a 
copy of which is hereto attached, made part hereof, and marked 
“Exhibit R.” 

They also offered in evidence the letter dated Oct. 25th, ISSI,a 
copy of which is hereto attached, made part hereof, and marked 
“ Exhibit S.” 

They also offered evidence tending to show that the boat was not 
constructed to carry freight or passengers, and the propelling ma- 
chinery was to be plain, unornamented machinery to propel the boat 
from landing to landing at a rate of from two to two and a half 
miles per hour, and that on her trip to Padueah and her trial trip 
upstream she did more than that; that when the boat was reported 
ready for delivery Mr. Beach caused a committee of experts to pass 
on her, who reported her defective in the particular set out in the 

letter of the MeGowan Pump Co. of Vet. 17th. 
65 All the letters of defendants, copies of which are attached 
in the exhibits, had the following letter-head printed on them: 


— se a se oo — ~ - ~- oe wy 


Established 1862. 
Theo. J. MeGowan, Rh. C. Bliss. 
Senior partner of late McGowan Bros. 


Manufacturers of railroad water station supplies, water columns, 
tank valves, steam and power pumps, wrought and cast iron 
pipe, &e. 

Orrice or THE MeGowan Pump Co., 
Nos. 141 anp 143 West Seconp STREET, 
CINCINNATI, , 18S-. 


Being the printed letter-head that was in use prior to June 20th, 
ISS1, except Exhibits D & Q, which had the same letter-head, omit- 
ting the word “the” before “ MeGowan Pump Co.” 


**¢ 
. 


“ Exuipit A 
CincInNATI, O., June 25d, 1881. 
The Am’r Pressed Tan Bark Co., of 240 Broadway, New York. 
GENTLEMEN: We hereby propose to furnish you the following ma- 


chinery : fee gs — 

1. 14’ x 24” engine and all necessary trimmings for grinding 
bark, 

64 2. 14” x 28” engine and all necessary trimmings for pro- 


pelling boat. } : 
3. 3 boilers, 42’ x 26” and all necessary trimmings for propelling 
boat. | 
3 bark mills and all necessary trimmings and gearing. 
1 bark elevator, 2 elevators with platforms for raising and lowering 
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pressed bark to and from hold of boats, to be provided with safety 
catches and unwinding device ; 3 heaters—1 for bark engines, 1 for 
boat engines, and 1 for steam-pumps; 1 steam-pump for boiler feed, 
1 dee ik hand- pump ; 250 feet of rubber-hose, couplings, and 5 noz- 
zles; 2 hoppersand scales to weigh bark ; all the necessary shafting, 
hangers, pulleys, beltings, and all steam and ese: ape pipes ; also 1 20” 
hyd. press ; and two 12” hyd. presses with their necessary fixtures and 
connections, together wi ith the necessary hvd. steam-pulnps, te ink, 
&e., for pressing bark into bales; all to be done in a workmanlike 
manner, and of first-class material, and set up aboard your boat in 
Cinemnati, Ohio, for the sum of twe ntv-three t! housand seven hun- 
dred ($23,700.00) dollars, the above machinery to have a suflicient 
capacity to do the required work, and guaranteed and to pass Gov- 
crhment mspection, 


(Signed) THE McGOWAN PUMP CO. 
To be eompleted in OO days. 
6 We accept the above. 
Accepted June 20, ISS1. 
(Signed) AMR. TAN BARK CO., 


By 8. W. BEACIL, Att'y 


“Eximipbir 2B.” 


New York, June 30. 1881. 
To the hepsi Pump Co., Cin'ti, Olio: 


Mr. 8. W. Beach lands us contract for presses, engines, boilers, 
Xe., ron entirely satisfactory, as we understand—that is, that the 
capacity of the presses, Ke. are in keeping with guarantee e x pre ssed 


in your letter of April 23, ISS1, which we consider a part of your 
contract, in so far as gu: irantee of the presses are concerned. Please 
give us formal acknowledgement of same. 
Yours respectfully, A. G. DARWIN, 
Prest A. P..T. B. Co 
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CINCINNATI, Ono, July 5, 1881. 
A. G. Darwin, N. Y. 

Dian Sir: Your favor of June 50th to hand and noted. Our con- 
tract is in accord with ours of April 25. Of course we do not know 
nor could we guarantee anything in reference to whether the 
G66 bark will bale or not, or weight or size of bale. That we con- 

sider an experiment, and can only be demonstrated by test. 

Yours respectfully, 
TILE McGOWAN PUMP CO. 
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Cin’tr, O., Apri 25d, 1881. 
A. G. Darwin. 

Dear Sir: We herewith submit plan for bark press, two views, 
one plan and the other elevation. They were gotten up in great haste 
and are not as full as they should be, but they show what our ideas 
are. ‘The operation is 2 12” hyd. presses, E E, one on each side of 
20’” hyd. press D to remove the bark from containing cyl. G alter- 
nately after being pressed in 20’ hyd. press D. They pass from the 
hyd. press E to hyd. press D by a track, and are filled at top end 
from floor above, and the bale is also delivered from top end of 
containing eyl. on to the floor from which eylinders are filled. F 
is a chamber 40” in diameter and 12 feet high, and is supplied with 
water and air by steam pump A, which keeps up a pressure in F 
to 500 Ibs.to operate the hyd. presses rapid at beginning of the operation, 
and when the hyd. pumps B& C have raised the pressure in hyd. 

press beyond 500 Lbs. the check-valves close and shut eff connee- 
67 tion between hyd. presses and pressure chamber. Then the 

hyd. pumps B & C complete the pressure until bale is pressed 
in 20” press and bale removed trom containing eyl. The hyd. pump 
C is used exclusively for 20” hyd. press, and hyd. pump B is used 
for the two 12” presses E E. The hvd, pumps are independent of 
each other, and each has its own steam cyl. The steam pumps use 
the water over again from tank from which it has been delivered 
from hyd. presses. The operation is about as follows: The contain- 
ing cyl. is filled from upper floor — is run under 20” press and 
pressed up to desired pressure ; it is then run on track to 12” press, 
where it is forced from containing evl., which is again filled and 
operation repeated, and while eyl. is being emptied the other is go- 
ing through 20” press, and so on work is done very rapidly and 
well. 20’ press can be used up to 1,500 tons pressure. 

Trusting this hurried explanation is satisfactory and that we may 
have your favors, 

Yours, &e., THEO. J. MCGOWAN & BLISS. 


P.S.—Time required for each pressing and delivery of bale 2} 
minutes. We guarantee the whole. 
Exuipit “ Ek.” 
CincinNATI, O., May 20th, 1881. 
A. G. D., Clicago: 
OS Yours — 18th to hand, and contents noted. By enlarging 
press as per your suggestion (which we think very good) we 
are of opinion that we have large surplus power in presses, and 
almost agree with you in your ideas as to amount, but we are inex- 
perienced with the nature of tan bark to press into a cylinder and 
removed therefrom, and have been governed entirely by the caleu- 
lations given us by Mr. Hill, and we think there will have to be 
some little experimenting before you can accomplish just what you 
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want. We do not know how much compression there will be to 
make bale and weight required, nor how bulky the bark will be 
when loose to make bale of required size. We do know the motions 
ean be made in 2} minutes and the pressure 1,500 tons given, but 
what kind of bale it will be we do not know. We are constructing 
this machinery to make these bales 14” x 16”, and not much clear- 
ance. We think it would be advisable to have more clearance made 
by extending columns further out to permit a large bale being made 
by enlarging evlinder, as you suggest. This would necessarily make 
the press cost more money. The bars would have to be extended 
further out and the castings made heavier to resist pressure. If you 
come to the conelusion to have enlargement made notify us at the 

earliest moment possible. We have now got scale drawings 
69 about complete, and when the boat is procured or other selec- 

tion made for erection we will have to add to our plan the 
supports for the support of presses to foundations. It will mate- 
rially change our plins if changed from boat to land, as presses are 
very lone, and on a shallow boat would throw them above main 
deek. Will be vlad lo see you, : 

(Signed) — THk McGOWAN PUMP CO. 


Exuipir F. 


This agreement, made and entered into this 17 day of June, 1881, 


by and between James Mack, of the city of Cincinnati, O., party of 


the first part, and the Am’n Pressed Tan Bark Co., of 240° Broad- 
way, of the city of New York, party of the second part, is as follows: 
Said party of the first part, for and in consideration of one dollar 
to him paid and for other considerations, as hereinafter mentioned, 
agree- to construct for said party of the second praur'l such a boat as 
has been agreed upon for the purpose of carrying machinery for the 
prosecution of said business of said party of the second part. Said 
boat is to be built as follows and of the following size and material: 
Size 40 x 200 feet, with square bows and stern, or what is 

10 termed seow build : depth ot cunwale Lo be seven feet, \ ith il 
water-tight bulkhead, one fore and one aft, of S’”” timber suit- 

able for the purpose, Uli erunwale or sides of boat to be of pine or 
oak timber 12 inches thick at bottom, tapering to 8 inches at the top 
timber: the tloor or bottom timbers to be of oak gy. Inches, lt) 
inches from centres; planking for bottom and end to be of oak 4 
inches 1 thickness, pul on fore and aft, the whole to be decked with 
best pine lumber 3 inch- in thickness; deck beams to be 4 x 8 oak, 
32 inches from centres; the hull to be lined with inch pine boards, 
loose, for supporting Cargo, such timbers as are required for the 
support of machinery. Boilers and engines are to be supplied and 
put in place, as may be directed, in hull or upon decks and in such 
form as may be necessary for support of such machinery; deck to 
be well supported to carry heavy loads: the upper or boiler deck to 
be constructed of timber sufliciently strong and covered with pine 
lumber Ohe inch in thickness, except where bark is to be handled, 
which is to be 2 inches; timber to be of pine or oak, and the whole 


4 


Saad 


— 


oOo, 


THE AMERICAN PRESSED TAN BARK COMPANY. ow 


to be well supported and of sufficient strength to carry the necessary 
machinery and bark that may be placed upon it, and to be of such 
strength as shall be satisfactory to party of the second part; the 

height of boiler deck above main deck to be decide- by the 
71 requirements of the machinery and as Theo. J. MceCiowan and 

Bliss may decide upon. The boiler deck at or near the stern 
is to [be] built [with] living rooms on either side of the boat, with 
necessary bunks for 26 men, and 2 or 3 extra rooms with bunks, 2 
doors in each room with sash and glass; doors and bunks to be 
placed and so constructed as to meet the requirements of Govern- 
ment; also dining hall in centre of boat between rooms; also large 
kitchen pantries, sinks, &e.; two water-closets, all of which are to be 
made as Gov't requires; roof over all the boat with matched pine 
lumber, covered with canvass and same covered with composition, 
same as roofs of steamboats. Both decks are to be enclosed with 
good pine lumber and with the necessary openings for the prosecu- 
tion of the business, to be closed with sliding doors; also to have nee- 
essary sash & glass for light, to be placed in boat as may be directed ; 
also at least two pair of stairs to each deck above or on the roof, and 
at such place as may be required is to be constructed a large bin or 
room for the storage of ground bark, 20 x 30 feet, — high, with suf- 
ficient support for at least 40 tons of bark, besides necessary ma- 
chinery; this to be well roofed and to be made water tight. Across 
the boat, at such points as may be necessary, are to be at least three 
partitions on each deck, said boat to be supplied with all neces- 

sary wood-work for motive power, including engine timbers ; 
72 water-wheel to be built and put in place; all iron machinery 

connected with same to be furnished by party of the second 
part: all necessary supports for water-wheel to be put in and the 
wheel to be put up In every way satisfactory ; pitmans to be fur- 
nished, all except iron work ; pilot-house to be put on where it may 
be best; boat to be supplied with necessary hog chains, at least one 
on each side from stem to stern, and such across the boat as May be 
necessary. Such openings in decks as may be thought necessary 
are to be made and supplied with hatches, this to be left to Theo. 
J. MeGowan; all necessary timbers or bitts for attaching ropes, lines, 
anchors, and boats to be put in place; boat is to be well painted 
with at least 2 coats on outside, dark color, the inside of living 
rooms, hall, kitchen, pantries, &ec., to be well painted; all such sash 
and glass as may be necessary in rooms and upon said boat to be 
furnished & put in place; also all necessary hardware for doors, 
windows, ke. It is hereby understood & agreed that In construction 
and finishing of boat, living rooms, & kitchen, & in everything per- 
taining to said equipment, said party of the first part is to meet the 
requirements of the Grover t, & is to lve to said party of the 
second part in every respect such a boat as will meet the require- 

ments of their business and be satisfactory in every respect ; 
73 workmanship 1s. to be first class in every respect, and the 

timber used in construction to be of best quality of white 
oak or pine, such ils is used in construction of boats: the construc- 
tion and acceptance of said boat on the part of the party of | the] 
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second part is left with Theo. J. McGowan & Bliss; said boat, in ae- 


cordance with the above, is to be finished and delivered afloat to 
party of the second part on or before August 26th, 1881, for which 
said party of first part agrees to receive, & said party of second part 
agrees to pay the sum of twelve thousand two hundred and fifty 
dollars ($12,250.00), 
(Signed) JAMES MACK. 
AM’N PRESSED TAN BARK CO. 
S. H. BEACH, Atty. 


‘Exurpir G.” 


Orrick oF THE AMERICAN Vressep TAN Bark Co., 
New York, June 15th, 1SS1. 
GreNTLEMEN: The bearer, Mr. Ilenry Beach, is hereby authorized 
to enter into contract for boats & press for this company; his acts 
will therefore be binding. 


Yours very truly, A. G. DARWIN, Pres’t 


To Theo. J. MeGowan & Bliss, Cincinnati. 


74 “Eexiurpitr HH.” 


Cin ti, O., M’eh 30, 1882. 

In consideration of $11,200.00, to be paid, we hereby transfer to the 

American Pressed “Tan Bark Company of New York all the ma- 
chinety embodied in our contract & extras, with receipt in full for 
all material & machinery furnished T. J. MeGowan & Bliss by the 
parties for steamer “Tan Bark.” The terms of this sale are as fol- 
lows: ‘To continue all former agreements and guarantees except time 
required to press bark into bales & removal from eylinders. We 
further agree to transfer to said Co. all special patterns made for our 
hyd. machinery, and also agree to transfer to the said Co. our ex- 
elusive interest in the accumulator & double-end arrangement on 
hyd. press for bark purposes only. 

It is hereby agreed that the above guarantee covering hyd. ma- 
chinery extends only io the strength of material only up to the 1,500 
tons pressure. We hereby acknowledge receipt of four thousand 
(34,000.00) dollars balance, to be paid on presentation of receipts as 
above. 

THE MeGOWAN PUMP CO. 
AM'N PRESSED TAN BARK CO., 
by S. H. BEACH, Ait’y. 
7) ‘“Exuipit I.” 
CINCINNATI, O., Sept. oth, 1881. 
S. IT. Beach, att’'vy, New York: 

Your favor of Srd to hand & noted. Your Mr. MeLain was here 

several days ago & took the data we had. There is not nor has there 


been enough water in our river to launch boat fora month, and lp) 
pearances are against there belug enough for some time to come 
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The machinery is not completed as yet to place on boat—delayed by 
non-arrival of iron. It will take from 4 to 6 weeks to put all the 
machinery aboard after she is launched. Mr. McLain stated if she 
was afloat ready for work Nov. Ist it would be in ample time. We 
are doing all in our power to push it, but, if you fear the rainy sea- 
son, would advise sale of bark on hand. We have done our best. 
In first place, extreme heat prevented foundries making castings ; 
then strike in rolling mills prevent- us from getting bar-iron, which 
we have not got yet; ordered June 27 and promised in ten days. 
These causes of delay were unavoidable on our part; we could not 
be held accountable for them. Mr. McLain said he was going to 
Chicago to meet Mr. Darwin, & was going to notify your office; con- 
sequently we did not write again : have not sent tracings, us some 

change had to be made, but will do so first possible moment. 
76 Yours, ete., 


THE McGOWAN PUMP CO. 
Exuipit J. 


CINCINNATI, O., Dee. 22d, 1881. 
S. H. Beach, N. Y.: 

We bey to Inform you that we have just this moment found the 
casting for the hydraulic pump to be good; we have been delayed 
In getting it, but now we go ahead; the other casting will be here 
Saturday; trust we shall [have] no further delay; river rising fast. 

(Signed) THE MceGOWAN PUMP CO. 
“ExuHipit K.” 
(Telegram.) 
N. Y., Dee. 26th, 1881. 

Telegraph to-morrow of progress; will presses be ready this week; 
if not, when? 

(Signed) S. H. BEACH. 

To the MeGowan Pump Co. 


“Re yninit LL.” 


CINCINNATI, O., Dee. 318i, 1881. 

S. H. Beach, N. York: 

We this day have proved a casting and find it good; we will now 
by a process sweat it into the pump, & then put pump 
on boat and give test; will telegraph Tuesday ; think now we 
will get a test in few days. 


THE McGQGOWAN PUMP CO. 


~] 
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“Exuipir M.” 


CiIncINNATI, Jan’y 4th, 1882. 
S. H. Beach, N. Y.: 
We find pump is all right; now pushing all as iast as possible ; 
would have been far advanced had we not had such unfortunate 
luck in getting good castings, but this none of us could foresee. We 
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will telegraph you when to leave, as it would be of no use for you 
to be here.the next few d: ays, as we will do as fast as we can. 
THE. MCGOWAN PUMP CO. 
JONES. 


“Exuibit N.” 
CINCINNATI, O., Jan’y 16th, 1882. 
S. H. Beach, \. York: 
We write to-day if you will be here by Monday next, Jan’y 23rd ; 
we will be in readiness for you; will telegraph if anything occurs 
to change thits. 


THE MeGOWAN PUMP CO. 


Exurpir O. 


Memorandum of agreement made this 19th day of April, 

1882, by: and between the MeGowan Pump Company, of 

Cin’ti, O., and the American Pressed Tan Bark Co., of New 
York, is as follows: 

Said pump Co, agree to furnish all the wrought and cast iron 
work to be used in making certain alterations to machinery on the 
boat “ Tan Bark,” now In possession of the said American Pressed 
Tan Bark Co., as hereinafter described and at the following prices : 

Cast iron of the following— 

Ist. Main support for presses and carrriage. 

And. Carriage and wheels. 

8rd. Avam heads to be put on. 

— Bark pistons to be furnished with heads or renewed at option 

‘American Pressed Tan Bark Co. 

” bth New hanging piston from head block. 

Gth. Guides to bark cylinders. 

All to be furnished and delivered in their shop at Ge. per pound. 


Also the following wrought-iron work: The plates, angle-irons, 
coach screws, and rivets for foundations under presses, all to be fin- 
ished as directed and cle livered at their shop at the rate of he. pr. 
pound. 

All of the above work to be made in accordance with the plans 
and specifications as furnished by Mr. Kemplin and under his super- 
Vision ; work to be beoun ic onee and to be completed within 
twenty days, unavoidable delay in obtaining castings and drawings 

excepted. The work to be done in a good and workmanlike 
70) manner to the satisfaction of Mr. Kemplin. Payments to be 
made in cash on completion of contract. 
(Signed) T. J. McGOWAN, Pres’t. [SEAL. ] 
AMERICAN PRESSED TAN BARK CO., 
by S. H. BEACH. [SEAL.] 


a 


(ITere follows diagram marked p. 79.) 


THE AMERICAN PRESSED TAN BARK COMPANY. 
Exuipir P. 
CincINNATI, Q., Mech loth, 1882. 
wi. G. Darwin, Ch'go, Ills.: 

We have yours of yesterday ordering another press. Thanks ; 
we will do our best to hurry it out. In regard to tan bark boat 
everything is completed except scales, which will be done to-mor- 
row: we will then raise steam and if everything all right will tele- 


graph you to come on, 


THE MceGOWAN PUMP CO. 


exuipir Q. 


CINCINNATI, O., May Sth, 1881. 
A. G. D., Chieago : 
In answer io vour telegram we telegraphed you to-day that we 
would build the machinery & place on foundations on boat for 
$20,000.00, and that we did not like to assume risk on boat, as it is 
out of our line. We gave you builders’ not price on boat and there 
would be nothing in it to us. We propose to furnish 5 boilers with 
their settings, including chimney complete, engine 14x24 

SO with heater, boilers, feeder, 2 bark mills with their shafting 
and gear wheels; 2 elevators, one to elevate ground bark and 

one to lower and raise bark after being pressed, including all belts 
and piping, & our presses and pumps all complete, set up on sup- 


ports furnished in boat. The proposition for boat includes the sup- 
ports for machinery. We hope to hear from you again to-morrow 
or next day, as the boat-builders will want to know by or before 
Saturday, 


Yours, «e., THE McGOWAN PUMP COMPANY. 


“ Exurprr R.” 
CINCINNATI, O., Oct. 17th, 18581. 
James Mack, Esq., city: 

Some two weeks ago you notified us that the boat was ready for 
delivery. On examination we find there are 52 floor timbers 
broken and bottom plank is sprang off timbers; also hull is 
hogged and twisted, both ends down, and not sufliciently streak- 
bolted; also she is not sufficiently side stiffened, needing a side 
studding every 12 or 15 feet SxS of oak and 4 to 6 screw-belts, 
with heavy washers on each; also a stern water-tight bulk-head 
athwart ship of 3” pine. Owing to the timbers being broken 

it will be necessary to dock her. The fore and aft hog chains 
SI are not of sufficient strength; they should not be less than 

1?” iron; there should be one additional hog-chain or relief 
chain taking hold amidships in the rear of the opening for the 
hydraulic machinery ranning after under botler deck and braneh- 
ing off under each propelling cylinder; pilot-house should be moved 
aft of hopper box and raised sufficiently for pilot to see forward. 
It is deemed necessary to be fully caulked over full deck from stem 
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to stern ; also, for light and ventilation, to have skylight full length 
of cabin or dining-hall. We notified Mr. Beach, and he is now here ~ 
and ready to pass on her, and we telegraph you to meet him here : 
to-morrow morning at 9 o'clock. We Above changes can be 
made and boat delivered. 

Your early reply will oblige— 


(Signed) McGOWAN PUMP CO. 


exuipit S. 
New York, Oct. 25th, 1881. 
The arrangement made for acceptance of and payment for boat 
does not mect the view of parties here, their views being that it 
should have my personal attention. - You will therefor- telegraph 
me as soon as the boat is off of doek. 
Also please telegraph when she is placed on dock. I shall en- 
deavor to be on hand as soon as Mr. Mack is prepared to make 
82 delivery, so as not to cause a moment’s delay. Advise by 
telegraph. The advances made upon machinery will be only 
upon such as is placed upon -board boat and in such a way as to 
give us absolute security. 
Very respectfully, yours, A. E. Es ee UO. 
S. H. BEACTI. 


To MeGowan Pumyp Co., Cincinnati. 


The evidence having been closed, the plaintiff asked the court to 

' charge the jury as follows: 

| l. Ifthe jury find from the evidence that defendants, prior to the 
making of the contract of June 25rd, 1SS1, held themselves out to 
plaintiff as partners, and that plaintiff dealt with them as sueh prior 
to the making of said contract, and entered into said contract be- 


lieving them to be a firm, and without notice of a corporation, then 
said defendants are liable on said contract, even though they should f 
find that defendants were not, in fact, a firm, and that there was a 
corporation ealled “The MeGowan Pump Company.” | 


Which charge the court gave, and to the giving of which the de- 
fendant excepted, and his exception was allowed. 


The plaintitfalso asked the court to charge as follows: | 
2. “If the jury find, from the evidence, that the defend- 

83 ants were, prior to June 25rd, 1851, doing business as part- | 
ners under the name of ‘The McGowan Pump Company’ or 


“McGowan Pump Co.,” and that plaintiff dealt with them before 
said date as such partners, and had no knowledge of any change in 
said business, then said contract is the contract of defendants, and 
defendants cannot avoid or escape liability thereon, even if on that 
date a corporation existed called “The MeGowan Pump Company,” 
with which defendants may have been conneeted, and to which 
they had turned over their entire partnership business & assets.” 


Which charge the court gave, and to the giving of which the de- 
fendant excepted, and his exceptions were allowed. 
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The plaintiff also asked the court to charge the jury as follows: 

4. “The jury are instructed, if they find for plaintiff, that they are 
not to make any deduction from the amount of damages which 
plaintiff is entitled to reeover on account of any balance claimed to 
be due and unpaid on account of the contract made for said ma- 
chinery or on account of any other contract, but they must return 
a verdict for plaintiff, if they so find, in such sum as will make 
plaintiff whole and compensate it for all losses and damages suffered 
by it as the direct result of defendant's breach of contraet, and are 

not to make any deduction from said amount on account of 
Sd any contract whatever.” 
Which charge the court gave, to which the defendant- ex- 
cepted, and his exception wis allowed, 


The plaintiff also asked the court to charge the jury as follows: 

Sth. “ The written contract, if the jury find it was made between 
the plaintiff and the defendant, requires the machinery to be made 
under it to be constructed in a workmanlike manner and of first- 
class materiais and to be set up aboard of the plaintiffs boat in Cin- 
einnati, O. The machinery ts to have sufficient capacity to do the 
required work, and is guaranteed by the McGowan Pump Company. 
The contract having thus defined the character of the work it can- 
not in that respeet be varied by parol evidence, which is admissable 
only to enable us to properly interpret the contract. It required 
the machinery to be constructed in a workmanlike manner and of 
first-class materials.” 

“Which charge the court gave, inserting the words “ which is ad- 
missable only to enable us to properly interpret the contraect;” to 
the giving of which charge the defendant excepted, and his excep- 
tion was allowed. , 


The plaintiff also asked the court to charge the jury as follows : 
Oth. “The machinery being constructed to be set up on the 
So plaintiff's boat it is for the jury to determine what the boat 
was that was referred to, and if the boat intended was one 
provided to be constructed by one James Mack of a kind, and of di- 
mensions, and with bulk-heads of foundations then defined and un- 
derstood by the parties, then this contract to construct the machinery 
required the MeGowan Pump Company to furnish whatever was 
necessary for the efficient working of the machinery upon the boat 
and bulk-heads so defined and understood by the parties (either) for 
rendering (the foundations sutticient or) the machinery stable to do 
the required work when set up aboard the boat.” 

Which charge the court gave, striking out the words “ either,” on 
the fourth line from the battom, and “ the foundations sufficient or;’ 
to the giving of which charge the defendants excepted, and the ex- 
ception was allowed. 

The plaintiff also asked the court to charge the jury as follows: 

™h. “Ifthe jury find that the terms of the guaranty provided by 
the contract are in writing, as expressed in the letters of April 23rd 
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and July 5th, 1883, then while the MeGowan Pump Company did 
not guarantee that bark would bale, it did guarantee to furnish a 


practical machine set. up on board of the hoat that was capable in 


its design and in all its parts of being worked to apply 1,500 


S6 tons pressure to press a bale of bark every two and one-half 


minutes, or within a reasonable time, if the contract of March 

be valid and capable with reasonable care, in view of the char- 

acter of such machinery and of the nature of the work, of continu- 

ous operation for the ordinary duration of such mechanism con- 
structed for similar uses.” 

Which charge the court gave (userting the words “or within a 
reasonable time if the contract of Mareh 30 be valid”), and the de- 
fendants excepted to the giving of said charge, and their exception 
was allowed. 

The plaintiffs also asked the court to charge the jury as follows: 

Sth. “In respect to the alleged contract of March 30th, 1882, if the 
jury find that 7 contract was made by a plaintiff upon the faith 
of and induced by representations made by the defendants that 
the machinery had been worked under a pressure of 1,000 or SOO 
tons, and such representations were not true in fact, then that eon- 
tract Is not obligatory upon the plamtith” 

Which e tharge the court pave, and the defendants e xcepte “l to the 
giving of sue h ch: arge and their exce ptions were allowed. 


The plaintiff also asked the court to charge the jury as follows: 
loth. “If the jury find that the contract of March 30, 1882, 

S87.) was duly made and is binding between the parties, it In no 
Wise affeets the right of the p Jaintiff to recover for any breach 
of the original agreement between the parties upon which this action 
is founded, or of the guarantees contained in such original agree- 
ment, except for the failure in respect to the time required to press 
bark with the machinery into bales, and to remove them from the 
cylinders. All the other obligations and guarantees of the original 
contract would remain in full force, and the plaintiff's right to re- 


cover for their breach would remain unatleeted by the contract of 


Mareh 50th, 1882.’ 
Which charge the court gave, and the defendants excepted, and 
their exception was allowed. 
And fora 14th special charge the platntill asked the court to 
charge the jury as follows: 
lith. “Ifthe jury tind that the contract—made as alleged with de- 
fendants, and that after the day named for the completion of the 
contract, the work not being then completed, that the boat was not 
then in readiness to receive it; yet if the boat was thereafter made 
ready by James Mack, and the defendants proceed under the con- 
tract, they were then bound to complete it within the same length 
of time contemplated by the original agreement ,and such additional 
time as may have been lost in the prosecution of the work, 
SS occasioned by Mack’s delay in the construction of the boat, and 
failing in this they are liable for the consequences of such 
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failure and delay. [And if one of the consequences of such delay 
by the defendants. which was reasonably within the contemplation 
of the parties at the time, was the loss of the bark in question, the 
defendants would be liable for such loss.”] 

Which charge the court gave, excepting therefrom the portion en- 
closed in brackets, to which charge, as given, the defendants ex- 
cepted, and their exception was allowed. 

And the defendants asked the court to charge the jury as follows: 

‘If the McGowan Pump Company, which entered into the con- 
tract of June 25d, 1881, was in fact an incorporated company and 
not a partnership, then the plaintiff! cannot recover in this case, 
whether the plaintiff supposed it to bea partnership or not.” 

Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 

And the defendants also asked the court to charge the jury as 
fol lows: 

ith. “ Phat the contract sued on is entire and entitled the plain- 
uiffto have the machinery therein described built and set up on 

board a boat to be furnished by the plaintiff within 60 days 
Su from June 25d, ISS1, and that if the plaintiff failed to fur- 

nish such boat until after the said period of 60 days from 
June 25d, ISS], had expired, ane by reason of such failure the de- 
fendants were unable to begin to set up suc ‘h machine TY On board 
said beat until after the expiration of said period of 60 days from 
June, 18s], then the defendants are entitled to recover. 

Which charge the court refused to give, and the defendants ex- 
cepted to such refusal, and their exception was allowed. 

And the defendants also asked the court to charge the jury as 
follows: 

‘That the plaintiff cannot recover upon the issue in this cause 
if it appear to the jury from this testimony that the contract which 
has been read in evidence, bearing date March 50th, 1552, was in 
good faith executed and delivered by both the partie s to this cause. 

Which charge the court refused to give, to which refusal the de- 
lendants excepted, and their exception was allowed. 

And the defendants also asked the court to charge the Jury as 
follows: 

10. “That the plaintiff does not entitle itself to reeover upon the 
contract of June 25d, 1SS1, by showing that the defendants failed to 


comply with the contract of Mareh ‘30th, 1882.” 


) Which charge the court refused to give, to which refusal 
the defendants excepted, and their exception was allowed. 


The defendants also asked the court to charge the jury as follows: 
“ That even if it be true and believed by the jury from the testi- 
niony that the contract of Mareh 50th, ISS2, was broken by the de- 
fendants by non-delivery of the receipts or of assigninents of patent 
rights therein deseribed, nevertheless such breach does not entitle 
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the plaintiff to recover in this case upon the contract of June 23d, 
1881.” 


Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


And the defendants also asked the court to charge the jury as fol- 
lows: 

12. “A breach of the contract of March 50th, 1882, entitles the 
party who did not break such contract, if it suffered damages by 
reason of such breach, to recover in an action for such damages 
founded upon such contract, but it furnishes no ground for recovery 
In this case upon the contract of June 23d, 1881, for damages suf- 
fered by reason of a breach of the last-named contract.” 


Which charge the court refused to give, to which refusal the 
counsel for the defendants excepted, and his exception was allowed. 


v1 And the defendants also asked the court to charge the jury 
as follows: | 
14. “That by the contract of March 50th, 1882, the parties waived 
and withdrew all previous agreements and guarantees relating to 
the hydraulic machinery, except only that the material of which it 
was composed had sufficient strength to work up to a total 
L500 pressure of (a thousand) tons, and that the defendants are not 
liable to damages in this action for any defect in said hy- 
draulie machinery if said material had sutticient strength to work 
up to such pressure, unless under the charge of the court the jury 
believe from the testimony that the said contract was procured by 
fraud of false representation, and is therefore not binding upon the 
plaitil” 
Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


And the defendants also asked the court to charge the jury as 
follows: 7 
“That if in Mareh and April, ISS2, the plaintiff took into Its’ pos- 
session and control the machinery built and set up on its boat by 
the defendants under the contract of June 25d, ISSl,and afterwards, 
for the purpose of making the same more efficient and useful, en- 
tered into the contract of April 1th, 1SS2, with the defendants, 
2 and the defendants furnished the labor and delivered the 
materials provided for by said contract of April 19th, 1882, 
and the plaintiff received the same and appropriated it to its own 
use, then and thereby the plaintiff waived all claim for damages for 
any defects In said machinery which were corrected or relieved by 
the execution of the contract of April 19th, 1882, or by the labor and 
materials furnished under it, but,on the contrary,are liable to pay the 
defendants for said labor and materials at the prices fixed by said 
contract of April 18th, 1882.” 


_-~ 


Which charge the court refused to give, and the defendants ex- 
cepted to such refused, and their exception was allowed. 
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And the defendants also asked the court to charge the jury as 
follows: 

18. “If the machinery contracted for in this case was in fact in- 
capable of working up to the pressure of 1,500 tons, required by 
contracts between the parties, and this incapacity resulted not from 
any — of workmanship or construction, but from the fact that such 
machinery of the characted and description provided for by said 
contracts cannot be made capable of working up to such pressure, 
and if the machinery was in fact made of first-class material and 

in a workmanlike manner, and was capable of receiving the 
95 greatest pressure machinery of the deseription called for by 

said contract could be made to work up to, then the fact that 
this said machinery will not work up to such pressure does not en- 
title the plaintiff to recover and damages based on such ineapacity 
to work up to such pressure.” 

Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


And the defendants also asked the court to charge the jury as 
follows " 

¥1. “We ask the court to charge the jurv that if the boat was not 
ready for the machinery in time to have the same put up within 
SIXLV days from the date of the contract, but that the parties subse- 
quently proceeded at the request of Beach to peut the inachinery 
Upon the boat. they were only bound to proceed with reasonable 
diligence under the circumstances, and were not bound to complete 
the same within sixty days thereafter if the boat or the foundations 
provided for the machinery were so .nsuflicient as to prevent such 
completion within sald time.” 

Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


And the deft ndants also asked the court to charge the jury as 
follows: 
ae 22. “That the plaintiffs, by their contract of June 23d, 
ISS1, contracted for the specific machinery set out therein, 
and could not require other and different machinery of the defend- 
ants, and if it appears in the evidence that the parties were both 
laboring under a mistake as to its capacity, and that the same was 
not capable of producing the result expected or contemplated, then, 
if the defendants have completed the said machinery of the best 
material and of the best workmanship, the plaintiffs cannot under 
such agreement recover damages for not producing what was not 
possible in reference lo such roelilan ry thus contracted for.” 


Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


The defendants also asked thre court to instruct the jury iis fol- 
lows: 

a That, as the machinery was to be put up ona boat to be fur- 
nished by the plaintiff, that to require of the defendants that they 
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have the machinery finished and put up on the boat within the sixty 
days the plaintiffs must have had the boat ready and fit for the pur- 
pose in time Lo enable the defendants to have put the machinery In 
place upon the boat, the same being ready therefor within 
Q5 the sixty days, and if the boat was not ready in such time, 
then the plaintiffs cannot recover damages for not having the 
said machinery so completed within sixty days. In such case the 
defendants were only bound to proceed with due diligence under the 
circumstances,” «e¢. 
Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


The defendants also asked the court to charge the jury as follows: 

24. “Tf the plaintiff knew that the defendants had no knowledge 
of boats or boat-building, and in the negotiations relating to the 
contract of June 25d, ISS1, refused to take any responsibility in re- 
lation to the boat, and intormed the plaintiff that they had. no 
pe of boats or boat-building, and would take no responsi- 
bility as to the boat except tocommunicate between them and Mack, 
then the said contract cannot be held tomake the defendants in any 
Way responsib le for the sutticiene vy of the boat or its foundations for 
the successful operation of the said machinery.” 


Which charge the court refused to Ve, and to which refusal the 
defendants excepted, and their exception was allowed. 


The defendants also requested the court to charge the jury as 
follows: 
6) “That the guarantee referred to in the contract of June 
25d, ISSI, is a guarantee of the machinery to be made and 
not a guarantee as to its operation upon the boat which the plain- 
tiff might present for that purpose to the defendants.” 


Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


The defendants also asked the eourt to charge the jury as fol- 
lows: 

28. “If it appear in this case that the machinery contracted for 
in the contract of March 30th, 1882, was not possible to be made as 
working machinery because the material of which it was to be made 
Was not capable of sustaining any such working pressure, vet that 
the material used by the defendants was of the strength of 1,500 
tons, then the contract of the 50th Mareh, 1882, must be construed 
as relating to the strength of the material and not to the working 
capacity of the machinery.” 

Which charge the court refused to give, to which refusal the de- 
fendants excepted, and their exception was allowed. 


The defendants also asked the court to chi aree the jury as fol- 
lows: 
ol. “If the agent of the plaintiffs sent here to make contract for 


ie 


eed 


THE AMERICAN PRESSED TAN BARK COMPANY. 47 


this work did contract with the McGowan Pump Company 
97 and had it explained to him that the said company had or- 
ganized as a corporation and the defendants went on under 
said corporation and did the work provided for, which the plaintiff 
subsequently took from said corporation, they cannot now deny that 
they dealt with the said corporation.” 
Which charge the court refused to give, and to which refusal the 
defendants excepted, and their exception was allowed. 
32. The defendants also requested the court to charge the jury as 
follows: 
‘Unless the contract of March 50th, 1882, be set aside by the jury 
for the alleged fraud, then the plaintitls cannot reeever for any dam- 
ages resulting from delays in the construction of the machinery.” 


Which charge, as asked, the court refused to give, but did give, 
adding the following at the end thereof: 

“ Except the expense of keeping the boat.” 

The defendants also excepted to the following parts of the general 
charge: 

“ But if you find that within the range of mechanical art such press- 
ure could have been delivered to the bark it was their obligation to 
do it. The whole field of mechanical engineering was open to them, 

except so far as it was restricted by the necessity of placing 
oS the machine upon a floating foundation to be furnished by the 

plaintiffs, of which more hereafter will be given you in charge. 
They were not restricted in plans, specifications, or materials, and 
were bound to select such plans and materials as were available and 
capable of doing the work. It was their misfortune if the price dle- 
manded was not sutlicient to cover the cost; but that fact, if it be 
one, cannot relieve them. In short, they contrected as mechanical 
engineers and as manufacturers and are bound by the contract as 
they made it in this respect.” | 

The defendants also excepted to the following parts of charge re- 
lating to the contract of Mareh 50th, 1S8S2: 

“ But the plaintiff has not sued on that contract nor averred any 
breach of it in that respect, It has sued for breaches of the guar- 
anty for a good machine and nothing else. This contract is pleaded 
by «defendants as a defense to a claim of breach, and so setting it up 
the only question in whether it constitutes a defense. It is only a 
supplemental contract to that of June 25rd. It continues the guar- 
antees of that contract with the execution as to time. It does not 
make new guarantees for a new consideration, but obligates the de- 
fendants to earry out the old contract with the} named excep- 

tion and Im poses on defendants new obligations about the 
Og patterns, ete., which are independent and seperable from the 

old contract and the old consideration. The court therefore 
charges you that its only effect is to reduce the original guaranty 
for the capacity of the machine in respect to the time for pressing 
the bale if you find there was no fraud in procuring it; if there was 
such fraud it leaves that guaranty still in force.” 


(Ee 


4S THEODORE J. MCGOWAN ET AL., &¢., VS. 


The defendants also excepted io the following portion of the gen- 
eral charge 

“The defendants claim that its proper construction requires that 
1,200 tons only applies to strength of material to endure that press- 
ure'as a maximum of endurance, not for a continuous working 
pressure. It belonged to the plaintiff to say what it wanted and to 
defendants to consider it when they made the contract, whether they 
could give that which was wanted. There is no proof tending to 
show that the proper construction is that the plaintiff only wanted 
a machine of sufficient strength to endure a test of 1,500 tons; but, 
on the contrary, read in the light of the circumstances proved, the 
language of the contract clearly means that the plaintiff wanted a 
machine by which they could deliver on each and every bale a com- 
pression of 1,500 tons if they chose so to use it, and which would 

endure the work for the length of time such a machine would 
100) =wear under prudent and reasonable management by the 
plaintilh” 

The defendants also excepted to the following portion of the gen- 
eral charge: 

“The machinery being contracted to be set up on the plaintiff's 
boat, it is for the jury to determine what the boat was that was re- 
ferred to, and if the boat intended was one provided to be econ- 
structed by one James Mack of a kind and dimensions and with 
bulkheads or foundations then defined and understood by the 
parties, then this contract to construct the machinery required the 
McGowan Pump Company to furnish whatever was necessary for 
the efficient working of the machinery upon the boat and bulk- 
heads so defined and understood by the required work when set up 
aboard the boat.” 

The defendants also excepted to the following portion of the gen- 
eral charge: 

“Tf the jury find the contract was made, as alleged, with the de- 
fendants, and that after the day named for the completion of the 
contract, the work not being then completed, that the boat was not 
then in readiness to reeeive it, vet if the boat was thereafter made 
ready by Mr. Mack, and the defendants proceeded under the con- 

tract, they were then bound to complete it within the same 
101 length of time contemplated by the original agreement and 

such additional time as may have been lost In the prosecu- 
tion of the work occasioned by Mack’s delay in the construction of 
the boat, and failing in this they are liable for the consequence of 
such failure and delay. Therefore the court charges you that the 
defendants are only liable for any damage caused by delay tor the 
period of delay found by application of the above rule to the proof 
in this ease.” — 

The defendants also excepted to the following portion of the gen- 
eral charge: 

“If the jury find that the terms of the guaranty provided by the 
contract are in writing, as expressed in the letters of April 25rd and 
July oth, 1881, then while the McGowan Pump Co. did not guaran- 
tee that bark would bale, it did guarantee to furnish a_ practical 


SP LAT MRT RL ME ea ee mt 


cen- 


that 
ress- 
King 
id to 
they 
ry 10 
nted 
but, 
the 
ed a 
om- 
ula 
ula 
the 


recn- 


{T's 

rec- 
Oll- 
‘ith 
the 
the 
for 
lk- 


up 
Cli- 


le- 
he 
ot 
de 


Ne 


ne 
nd 
‘u- 

of 


of 


THE AMERICAN PRESSED TAN BARK COMPANY. 49 


machine, set up on board of the boat, that was capable in its design 
and in all its parts of being worked to apply 1,500 tons pressure to 
press a bale of bark every two and one-half minutes, or within a 
reasonable time, if the contract of March 50th be valid, and capable, 
with reasonable care, in view of the character of such machinery 
and of the nature of the work, of continuous operation for the 
ordinary duration of such machinery contracted for similar 
uses.” 
102 The defendants also excepted to the following portion of 
the general charge: 

“If the sury find that the contract of Mareh 50th, 1882, was 
duly made and ts binding between the parties, it In nowise affects 
the right of the plaintiff to recover for any breach of the original 
agreement between the parties upon which this action is founded, or 
of the guarantees contained in such original agreement, except for 
the failure in respect to the time required to press bark with the 
machinery into bales and to remove them from the cylinders. All 
the other obligations and guarantees of the original contract would 
remain in full foree, and the plaintiff's right to recover for their 
breach would remain unaffected by the contract of March 30th, 
1882.” 


The following is the whole of the general charge, which is in- 
serted herein at the request of the plaintiff: 


Charge of the Court. 
U.S. Cireuit Court. 


American Pressep Tan BARK COMPANY ) 
vs. 3260. 


Tnropore J. McGowan ae al. 
Money. 


Cincinnati, Ham. Co., Onto, May 7th, 1883. 

105 GENTLEMEN OF THE JURY: 

lt may be doubted if the importance of this case is commensurate 
with the time consumed in the protracted trial we have had. But 
when we consider that the machine in controversy in this case is 
not only complex in its construction, but novel in its uses, it being 
said there was none other like it; that it consists of a steamboat of 
peculiar construction, with machinery to propel it; of an hydraulic 
press of unusual design, intended to supply a power of compression 
rarely ever used for any purpose, certainly not in ordinary mechan- 
ical appliances; that it was intended to produce for the first time 
an article hitherto unknown to commerce, namely, ground tan bark 
compressed into coherent, self-sustaining bales or blocks of a specific 
yravity greater than water; that other machines for grinding the 
bark and conveying it to this compress were included, and all driven 
by steam engines constructed for the purpose; that this immense 
movable machine was a new creation from kelson to chimey top, 
7—168 
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which has been subjected to a criticism of its mechanism so full that 
scarcely a plank, nut, or bolt has escaped scientific observation ; that 
the plaintiff alleges that it has expended on this machine something 
over forty-five thousand dollars ($45,000.00) and about fourteen 

thousand dollars ($14,000.00) for the purchase of bark to be 
104° ground and pressed with it on the Tennessee river, and that 

by the failure of defendants to skilfully construct all that por- 
tion of this machine which they agreed to supply and within the 
time specified by the contract it has been damaged more than fifty 
thousand dollars (850,000.00), while the defendants claim that they 
have fully performed their contract, and so far from owing the plain- 
tiff anything for damages there is due them unpaid purchase-money 
amonting to about ten thousand dollars (810,000.00); that besides 
this the case has the usual complications of carelessly-worded con- 
tracts, their alleged alteration or abandonment, and questions of 
disputed partnership, questions of estoppel, and the like, and that 
eminent counsel retained on either side have thought it worth while 
to devote tive weeks of their valuable time continuously, industrié 
ously, and exclusively to taking the proof and delivering their argu- 
ments—-with models, parcels of the machine, and samples of the 
product before us—it cannot be taken for granted that we have wasted 
our time, be the result what it may, unless you should unhappily 
disagree about your verdict. At all events, no complaint can be 
made that you have not, with desire to do justice to the parties, at 

great personal inconvenience and = sacrifice given them a 
105 patient and careful hearing. And it may not be out of place 


i. here to congratulate ourselves that, with the exception of one 


elderly gentleman on your panel who was compelled to retire before 
he had reached the “bursting strain,” our own physical and mental 
mechanism has borne the “test of tensile strength” demanded of us 
by our obligations to “withstand the pressure” and to “do the re- 
quired work” of trying this case. 

Plaintiffs corporation. 

The plaintiffs having complained of damages to its business by 
loss of profits, and the defendants having claimed that the plaintitl 
had no established business, but were only engaged In an Utopian 
project with imaginary “millions in it,” for the loss of which they 
were not Hable, the court thought it proper to permit an inquiry 
Into the true character of the plaintiff corporation, including an in- 
vestigation of its organization and capital stock. But this inquiry 
was, and should by you be, limited to its influence on the measure 
of damages. 

It can have no other influence whatever, and as to that will be 
subsequently explained. It cannot in the least be permitted to 

affect the plaintiff’s right to recover whetever actual damage 
106 it has sustained, if any, by the breach, if breach there be, of 

defendants’ contract, and it is the duty of the court to caution 
you against such use of that testimony. 

Something has been said about its being a New Jersey corporation, 
but you should understand that local prejudice should not influence 
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any jury, and certainly not those in the courts of the United States, 
which exist, so far as this class of jurisdiction is concerned, solely to 
try concerned solely to try controversies between citizens of differ- 
ent States, and they can try no others, and there — to avoid all seem- 
ing influence of local prejudice. 


Contractual relation of the pa-ties. 


The plaintiff has said the defendants, as partners —, and can re- 
cover against them only as individuals, jointly, equally, and sever- 
ally hable upon their contract. The two defendants, MeGowan and 
Bliss, undemably negotiated and executed the contract, but whether 
as Individuals or as the representatives and agents of a corporation 
is the question you are to determine. On the facts of this ease, 
Which are not disputed, the law charges them as partners in their 
lability on the contract with the plaintiff, unless they have 

established by proof that they were in making the contract 
107 ~—s only the agents of a corporation, and disclosed their agency 

to the plaintiff, or that this in fact was otherwise known to 
the plaintiffs. 

It is wholly immaterial if they were in fact partners, or held 
themselves out to the plaintiffs as partners, which is precisely the 
same thing as if they were partners in fact, by what name they did 
their business or made this contract; whether they were known or 
contracted as “ Theodore J. McGowan & Bliss,” as “ MeGowan Pump 
Company,” or as “The MeGowan Pump Company,” or whether they 
used any or all of these names indifferently or interchangeably. 

Now, if they held themselves out to the plairtiff as partners it is 
Important whether they were a corporation or not in fact. 

Your inquiries are— 

Ist. Were they partners in fact in making this contract? If so, 
they would be liable as partners, 

2nd. Did they hold themseives out to the plaintiff as partners? 
If so, they would be liable in that relation 

ord. Were they in fact the authorized agents or representatives 
of a corporation competent to contract as a corporation, or did they 

assume to be so authorized, and in that representative capac- 
108 ity make this contract? If so, they cannot be held as part- 

ners, provided they disclosed their agency to the agents act- 
ing about this business for the plaintiff corporation, namely, Darwin, 
Beach, or Hill, or any of them, or if these agents of the plaintiff 
corporation otherwise knew that fact. If the Jury find that on the 
25rd of June, 1881, there was in existence a corporation called “ The 
MeGowan Pump Co.,” qualified to do business, and that when the 
contract of that date was signed in that name, and that the defend- 
ants were authorized to act for it, and informed Beach that it was 
thist corporation making the contract, the verdict must be for the 
defendants, because the corporation is not here sued. 

And in ascertaining whether the corporation existed in faet, if you 
find that the entire amount of capital stock of “ The McGowan 
Pump Company” was subscribed, and the subseribers met and 
elected directors, and the directors elected Theodore J. McGowan 
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president and Robert C. Bliss secretary, and said president and see- 
retary made the contract of June 25rd, 1581, in the name ot “ The 
McGowan Pump Company,” and informed the agent of the plaintiff 
at the time that “The McGowan Pump Comp-ny ” was a corporation, 
and was contracting in that capacity, then the defendants are 
109 entitled to a verdict, notwithstanding it may appear to the 
jury that the subscribers to the articles of incorporation failed 
to certify to the secretary of state, as required by law, that said sub- 
scription of stock had been made. But as a corporation in Ohio 
can only act by or under the authority of its board of directors, and 
on the 23rd June, 1851, there is no evidence tending to show any 
action of the board of the corporation known as the McGowan Pump 
Company authorizing the contract In this case to be made, and au- 
thorizing either McGowan & Bliss to contract for the corporation, 
you should consider the fact that they had no such authority on 
that date to make a contract for the corporation in determining 
whether they did in fact undertake to contract for the corporation, 
and whether the signature to said contract was the signature of the 
corporation or of the defendants as partners. But, while you should 
give this fact its due weight, also — fact that the final organization 
sught to be proved was only afew days prior to the contract, together 
with all the other facts relating to the formation of the corporation, 
it is proper tosay that in the opinion of the court the want of direct 
authority conferred by a board of directors would not, in this con- 
| troversy, so aflect the contract as to convert it into one 
110 of partnership, beeause that is a question between the corpo- 
ration and its officers assuming to act for it; wherefore if you 
ffad that, notwithstanding this want of authority, the defendants as- 
sumed in their corporate capacity to contract with the plaintiffs, 
and notified Beach that they were so assuming to act, or he other- 
wise knew it, your verdict must be for the defendants Irrespective 
of any want of authority. This point of notifying Beach is one of 
direct conflict of testimony between the parties which you must 
settle under the rules to be hereafter mentioned, the court being 
content to say here that it is a matter in this lawsuit of paramount 
Importance to both parties Which demands your most careful con- 
sideration, 

In determining these questions submitted to you on this branch 
of the case you may look to all the facts in proof having any bear- 
ing on the questions. It is my custom in Instructing a jury to say 
the least possible about the details of the evidence, lest the court 
should exercise undue intluence on the jury by unintentional em- 
phasis of mention or unintentional omission of all mention, and 
thereby using the functions of the jury. But it is necessary some- 

times to call your attention specifically to evidence in order 
l111) = that you may know how to deal with it; &, cautioning vou 

that what L am about to mention is only mentioned to ex- 
plain it, and not to add to or take away from the weight which you 
alone must give it, | invite your attention to certain features of the 
evidenee on this branch of the case. 

From the origin of the transaction in controversy in this case, 
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found in Darwin’s letter of March the 12th, 1881, and even prior to 
that time, as shown by the defendants’ dealings with him as presi- 
dent of another company, it is undisputed that the defendants dealt 
in the negotiations with the plaintiff's agent as partners, no matter 
under what name, until, at the very earliest, about the 20th May, 
when the alleged transfer of assets to the corporation is said to have 
taken place, and it may be you will find in the disputed facts that 
they so dealt down to about June 20th, 1881, when the minutes of 
corporate organization, In proof before, show that a more complete 
organization was attempted or perfected. 

The exact status of this corporation between these dates might be 
under some circumstances a matter of grave importance, as to which 
it would be the daty of the court to instruct you more fully. 

But here the court has, in the instructions already given, indicated 

the greatest influence it can have on this issue between the 
112 = parties. Perhaps a fuller explanation of the legal effect of 

the proof about the status of this corporation may aid you. 
It cannot be denied that the defendants were partners from the date 
of their partnership articles to the dissolution of the partnership by 
the substitution of a corporation ; now can it be dented that as early 
as iSSO, more than a year before this transaction began, the defend- 
ants took the primary step to organize il corporation, but nothing 
more until May or June, ISS1, a short time before this contract was 
made; but it is equally undeniable that they negotiated and dealt 
with plaintifts ils partners—necessarily so—until the corporation 
was more thoroughly established than it was by this primary step. 
Now, there is no proof tending to show the plaintiff's agents had 
any sort of knowledge of the corporate existence of “ The McGowan 
Pump Company,” in facet, down to the very moment of signing the 
contract of June 23, 1881, when the defendants testify they told Beach 
of it, and that they were contracting as [a] corporation, whieh is 
denied by the plamtill. 

What is the eflect of any constructive notice implied by law from 

the record of the certificate tiled in ISSO, at Columbus, in the 
L113 office of the secretary of state, and the advertisement of notice 

of a corporation published in the newspapers? you will nat- 
urally ask. The court answers, None whatever, in view of the special 
facts of this CUSe, which are not disputed. 

There is no proot whatever that plamtiff’s agents had any actual 
knowledge of the certificate at Columbus or the advertisement. 
There is no proot whatever that they were ever informed by defend- 
ants of their own corporate cupacity, be it what it nay, ut any time 
prior to the signing of the contract, or that by other means they had 
such information. Therefore the court charges you that by their 
relations—in fact. the course of their di alings with the plaintiff, us 
shown by their letters and repeated interviews with each other 
throughout the negotiations, from the beginning to the moment of 
signing the contract—the defendants are estopped, in fact and law, 
to deny that, as to the plaintiff, they were partners in making the 
contract, unless you believe that they then disclosed their corporate 
character to Beach. If you find that to bea fact, the court has 


Dd THEODORE J. MCGOWAN ET AL., &¢., VS 

already told you that your verdicts should be absolutely for the de- 

fendants. If you-do not find that to be a fact, but, on the contr ary, 

believe the pl: uintiff” s proof that no such dise losure Was Ii ule, the 
defendants are liable as partners for whatever damages you 

114 may-find for the plaintiff on the merits of the case. 

This view of the ease renders the voluminous proof as to 
the alleged admissions on the question of partnership or corporation 
contained in the letters, interviews, memoranda of compromise ne- 
gotiations, depositions in the Poage suit, petitions in the defendants’ 
suit for money due in the contract, & the like of somewhat-less im- 
portance than it otherwise might be, but it does-not eliminate that 
proof & the questions arising on it from the ease. These subsequent 
admissions and conduct of the defendants cannot in the least break 
the force of the estoppel on them: in this partnership matter if they 
did not disclose their changed relations to each other to Beach at 
the time of signing the contract. If they made that disclosure this 
proof of subsequent conduct is, as to them, or as to the plaintiff, of 
ho consequence, & is equally valueless to either if they did not 
make it, because the fact of partnership must be tried as of the date 
of the contract and not subsequently. It is immeterial what the 
subsequent relations of the defendants to each other may have been ; 
on-e having contracted with plaintiffias partners they cannot change 
that contractual relation without plaintiff's consent, and there is no 

proof of this. But in determining the vital question of fact 
l1o whether they did or did not make a disclosure of corporate ex- 

Istence and corporate contract this proot ot subsequent COl- 
duct is of obvious importance, 

f defendants went on dealing as partners with the plaintiff and 
the public generally—if they continued to call themselves partners, 
to write, print, negotiate, and sue in the courts as partners—it is evi- 
dence tending to show that they did not make the alleged disclosure. 
If, on the other hand, they were at that time a fully organized or a 
partially organized or incohate corporation and subsequently they 
proceeded to be pertect their organization, to deal between them- 
selves, with the plaintiff, with the publie generally, as a corporation 
and not as partners; if they called themselves by a corporate name; 
if they wrote, prinied, negotiated, and sued in court as a corporation, 
it is evidence tending to show that they did in fact disclose their cor- 
porate capacity as alleged, and irregularities of corporate organiza- 
tion or action are unimportant. TLow far these facts go to establish 
the one side or the other of this disguited question of facet and their 
Weight as evidence is for you to determine. All admissions made 
by a party of a fact are proof of its existence, and if you find in de- 

termining whether these defendants continued to deal, as in- 
116 dicated, as parthers Oras a corporation they admitted the fact 

ohe Way or the other it is evidence more or less strong, ac- 
cording to circumstances. Admissions made without knowledge, 
hastily, inadvertantly, or by mistake are not of as much value 
as if made knowingly and deliberately, but of their value you must 
judge according to the circumstances surrounding each occasion of 
admission. So as to all a leged admissions of defendant- that they 
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extend into this particular contract as partners. Of course such ad- 
missions go to show that they did. 

Again, where a man not only admits a fact, but swears to it, it 
becomes a parcel of evidence of far more value, because a man gen- 
erally swears or should swear knowingly, deliberately, and truth- 
fully. Tle may not, however, do this, and the oath may turn up to 
plague him. [tis always and under all circumstanees a fact tend- 
Ing to prove the issue against the afliant, but its precise Insight Is 
for the jury & depends on circumstances. Some courts hold that 
one who knowingly, wilfully, and wickedly swears to a fact know- 
ing it to be untrue shall be precluded forever afterwards from deny- 
ing the truth of that fact for his own advantage, and this upon 
grounds of publie policy. If anotli r acts on the false oath, and it 

would injure that other to permit its denial by the affiant, 
117 , this principle is indisputable. But there is no such appliea- 

tion of it here, beeause the plaintiffeould not have made this 
contract on the faith of subsequent admissions; therefore it is open 
to explanation whether the sworn admissions were made intention- 
ally, knowingly, or inadvertantly, or by mistake of defendants or 
their counsel, and in the light of all the proof you should consider 
the sworn admissions and weigh them and value them according as 
they were deliberately or inadvertently made. In respect of the 
alleged admissions of dealings as partners In making this contract 
contained in. this memoranda of compromise negotiations, like the 
other you value them according as they were deliberately or in- 
advertently made. 

But there is a ‘special principle of law applicable to them you 
should consider. If you find that this question of partnership or 
corporation was made at the time of the compromise negotiations a 
subject of controversy and of compromise, such admissions are of 
no value. 

The law does not permit admissions made to bring peace and end 
litigation to be used in evidence. But if other matters are in dis- 
pute and the only subject of compromise the admission of a faet 

disconnected with the subject of compromise [it] is admis-able 
118 for what it is worth, unless you find it was so clearly con- 

nected with the dispute under COMLPrOM Ise as to bea part of 
it. All admissions made merely to end litigation by compromise 
are of no value if they pertain to the subject then in dispute. It is 
for you to say if this particular admission was made by way of com- 
promise. If so, exclude it. Except the general rules applicable in 
weighing all conflict of testimony the court has said all that it thinks 
may aid vou in this branch of the controversy. 


Contract of June 23rd, ISS]. 


If vou find the issue of the partnership in favor of the plaintiff, 
the next consideration for you Ln the alleged breach of the contract 
and the first important inquiry is, What did the defendants contract 
todo’? Their contract is in the writing of June 25rd, 1851, leaving 
out of view for the present the subsequent dealings of the parties, 
including the supplemental contract of March 30th, 1582, about 
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which there is so mueh controversy. That instrument of June 25rd, 

ISS], reads as follows | 

3 “CINCINNATI, O., June 25rd, 1881. 

“The American’ Pressed Tan Bark Co., of 240 broadway, New 
York: 


11) “GENTLEMEN: We hereby propose to furnish you the follow- 
ing machinery : . 


“1 14’ x 24 engine & all necessary trimmings for grinding bark. 
“2 14x 48 engine & all necessary trimmings for propelling boat. 
> boilers, I2 x 26 all hecessary trimmings, 
“3 bark mills & all necessary trimmings & gearing. 

| bark elevator; 2 elevators with platforms for raising and low- 
ering pressed hark to & trom hol | of boat, to be provided with safety 
eatches & unwinding device ; 3 heaters for bark engines, 1 for boat 
engine, & 1 for steam pumps; 1 steam pump for boiler feeder; 1 
deck hand-pump; 250 teet of 2” rubber hose, couplings, & 5 nozzles; 
2 hoppers ane scales to weigh bark: all the Hecessary shafting, 
hangers, pulleys, beltings, and all steam and escape pipes; also J 
20 hyd. press & 2 12 hya. presses, with their necessary fixtures and 
connections, together with the necessary hydraulic steam pumps, 
tank, &e., for pressing bark into bales; all to be done in a work- 
manlike manner and of first-class material and set up aboard your 
boat in Cincinnati, Ohio, for the sum of twenty-three thousand 

seven hundred (823,700.00) dollars, the above machinery to 

120) have a suflicient Capacity to do the required work & fuar- 
_ anteed to pass Government Inspection. 


“(Signed) THE McQGQOWAN PUMP CO. 
“To be corapleted in 60 days.” 


We accept the above. 
Accepted Jnne 25rd, ISS] | 
(Signdll) . AMERICAN TAN BARK CO. 
| By S. I. BEACH, At’y. 


LJ 


f 

l think the jury will agree, whether counsel do or not, that with- 
out the parol evidence admitted in this ease we would bave a very 
Imperfect understanding of this document, and without stopping to 
further conSder that question here the reserved exceptions to its 
admission ¢s overruled. Ordinarily a court In construing a con- 
tract contines itself to the four corners of the instrument, but this doe- 
ument is of that indefinite character which requires that it should 
be construc& in the light of the cireumstanees of the case. If there 
were any disputed fact important to its construction the court would 
submit that dispute to you and instruct you how the instrument 
should be construed when you heal ascertained the fact. But there 
being no such disputed fact it is the duty of the court to con- 
121 so strue it and instruct you how vou shall deal with it in deeid- 

Ing whether there has been any breach of the contract. 
Confining ourselves for the present strictly to this instrument 
its language does not, when read in the light of the proof, in the 
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opinion of the court, restrict, as contended by defendants, their lia- 
bility to a workmanlike construction of machinery made upon de- 
signs, plans, and specifications furnished by the plaintiff or agreed 
upon by the parties., It has a wide scope. The defendants under- 
took to furnish the designs, plans, and specifications for machinery 
that would “do the required work” and guaranteed that it would 
accomplish the results they specified in their contract, as interpreted 
by their letters of April 25rd, 1851, June 30th, 1881, July 5th, 1881, 
and the other proof in thecase. ‘They excluded in terms all guar- 
antee that ground tan bark would bale or any weight or size of the 
bales, but In unmistaken terms they guaranteed that the press could 
be used up to 1,500 tons and the work done rapidly, specifying that 
the “ motions” could be made in two and one-half minutes, and 
that it all should be done in a workmanlike manner and of a first- 
class material. This guarantee they are bound to make good unless 
something has oecurred to relieve them of it. It may have been 

unwise in them to undertake so muech—they may have made 
122.) a hard bargain beyond their skill or ability to perform—but 

we have nothing to do with that, and they having undertaken 
the contract must be held to its performance or damages for its 
breach unless relieved, as before mentioned. The law does not re- 
quire physical or mechanical impossibilities, as, if a man contracts 
to build a railroad to the moon, the contract 1s not binding. If, 
therefore, you find that within the range of mechanical art or science 
it was impossible physically to construct a machine to deliver 1,500 
tons hydraulic pressure to the bark in the containing cylinders then 
defendants would be liable for nothing more than to pay the money 
back, and that would be the sole measure of their recovery In this 
Cuse, 

But if you find that within the range of mechanical art such 
pressure could have been delivered to the bark it was their obliga- 
tion to do it. The whole field of mechanical engineering was open 
to them, except So far as it was restricted by the necessity of placing 
the machine upon a floating foundation, to be furnished by the 
plaintiff, of which more hereafter will be given you in charge. They 
were not restricted In plans, specifications, or materials, and were 
bound to select such plans and materials as were available and 

capable of doing the work. 
1255 [t was their misfortune if the price demanded was not suf- 
ficient to cover the cost, but that faet, if it be one, cannot re- 
lieve them. In short, they contracted as “ mechanical engineers ” 
and as manufacturers and are bound by the contract as they made 
it it this respect. 
28. 


Contract of March 30th, 1SS2. 


Coming now to the contract of March 30th, 1882, and for the 
present purpose looking solely to its construction and interpreting its 
language in the light of the circumstances of the case, what legal 
etlect has it had to modify or restrict the liability imposed by the 
construction just given to the contract of June 25rd, 1881? The 
S—165 
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court t thinks ’ it has not changed the original contract in this respect, 
except to eliminate all guaranty of tine required to press bark into 
bales and refnove them from the cylinders, whereby the defendants 
have been released from an obligation that their machine will deliver 
the bales very rapidly or in 25 minutes,and were only bound to a 
reasonable time in this regard. In all other respects it continues the 
former guarantee. Dut it isurged by plaintiff that this is not a valid 
and subsisting contract, because— | . 
Ist. It was procured by fraudulent misrepresentations by the de- 
fendants; and 
124 2nd. Beeause it has been abandoned. The act of abandon- 
ment relied upon is that the defendant sued the plaintil for 
unpaid balances, the price of the reconstruction work, and for the 
price of the extra work under the original contract, the release of 
which price for extra work constitated a part of the consideration of 
this contract of Mareh 30th, passiug the contention of the detend- 
ants that it was the suit of the corporation and not their suit. 
Wherefore, no abandonment can be predicated on it. The court 
charges you that if it were the suit of the defendants themselves no 
abandonment can be predicated on it. If a party pleads a faet and 
sets up a course of action and stands by his plea to final judgment 
he cannot change it. But his mere pleading of it does not bind him 
irrevocably to it, for he may dismiss his suit and set up another and 
even an inconsistent course of action and amend it at his pleasure. 
sue Ine, therefore, on one course of action cannot he held Lo be, Ccre 
tainly in a collateral way like this, an abandonment of another. 
od. The admission of a pleading hay be used in evidence tending 
to show the truth of the fact stated as against the party in the way 
already pointed out as to the admission about the partnership. 
but hearing out of view the defendants’ claim of mistaken 
125 information to counsel and consequent error of pleading alto- 
vether, and looking atthe suit for the extras as if no such 
claim were made by defendants, and the pleading does not tend to 
show any agreement between the plaintiff and defendant for a re-cis- 
sion or abandonment of the contract of Mareh 50th. 

The most it tends to show is that the defendants had a then pres- 
ent intention to repudiate the contract on their part, and not neces- 
sarily beeause the plaintiff had manifested its intention to repudiate, 
though that may have been the reason, but there was nothing to 
prevent the defendants from changing nets minds & concluding 
to stand by and insist on the contract, as they subsequently did. 
Neither could repudiate his own ob itastion without the other's con- 
sent to release him, and it is a confusion of ideas to Suppose that 
because both may be willing to repudiate, each for himself, there 
can be a re-cission or abandonment without a mutual release, either 
express or implied. Neither has done anything to release the other 
in this Case, To illustrate this point, the court bas no doubt what- 
ever that here and now at this present moment, after all the struggle 
of the plaintil to repudiate this contract of March 350th for fraud or 

other reason, no matter what, it could grant leave to plaintiff 
126 toamend the petition in this case and set up and insist on 
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the contract of March 30th. If this be SO the defendant- would 
have the same right in their suit notwithstanding all that is said 
about their signing the contract in that suit. The court, therefore, 
charges you that there was on the proof In this case no abandon- 
ment by defendants of the contract of March 30th, and it is binding 
on the plaintiff unless it was procured by fraudulent misrepresenta- 
tion of the defendant. Upon this point the court charges you that, 
to enable the plaintiff suecessfully to object to the performance of 
the contract of Mareh 30, 1882, it must establish to the satisfaction 
of the jury that said contract was pore cured by the fraud or misrep- 
resentation of the defendants, or one of them. But if it appears to 
the jury from the testimony that Theodore J. MeGowan, on March 
27th, ISS2, represented to the agents of the plaintiff that he was then 
pressing bark with a pvessure of S00 or of 1,000 tons to the square 
Inch, and even if it appears to the jury from the testimony that he 
was In fact knowingly pressing bark witha much: less pressure, viz., 
with not more than 540 tons’ pressure to the square inch, and that 
he made said statement falsely and with intent to deceive the plain- 

tiff, vet if the plaintiff, before entering into said contract of 
127) 2S March 30th, ISS2, knew or lad reason to believe that said state- 

ment was false, and did not rely upon the same, and knew or 
had reason to believe that the real pressure was not in excess of 350 
tons to the square Inch, then the said contract of March 50th is not 
affected by sill misrepresentation, and the plaintiff cannot refuse to 
perform it on that account. 

‘To enable the platntitt successfully Lo object to the yy rformance of 
the contract of Mareh 50th, 1SS2,0n the ground that it was procured 
by a false representation made by the defendants, or one of them, it 
must appear to the jury from the testimony that the plaintiff trusted 
to suid false representation, & relying upon it was induced thereby 
to enter into said contract. But if,on the contrary, it appear to the 


jury from the testimony that the plaintiff had an expert in its em- 


ploy, and that said expert reported to the plaintiff before said con- 
tract of March 50th, 1SS2, was, in. fact, entered into that the said 
representation was, in fact, false, & thereby the plaintiff was in- 
formed that it was false, and entered into such contract with such 
information and with reason to believe that the same was false, then 
the contract of March 30, 1882,is binding upon the parti s, notwith- 

standing such false representation ; that the plaintiff cannot 
128 avoid its obligation to perform the contract of of March 50th, 

ISS2. on the ground that Theodore J. McGowan falsely as- 
serted on Mareh 27, 1882, that he was pressing bark with a pressure 
of SOO tons or of 1.000 tons if, before the contract was, in fact, made, 
its agents, Beach and Hill, or one of them, had been informed by 
Kemplin, an expert in the plaintiff's employment, that the actual 
pressure was less than 350 tons, and if they, therefore, did not rely 
upon such statement of MeGowan, the court therefore directs that 
under these instructions you consider whether or not the contract of 
March 30th was procured by the fraudulent representations of de- 
fendants on which plaintiff relied for their truth; if so the instru- 
ment is void and is of no effect in this case; if not you will con- 
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sider it as valid so far as it affects this suit, which is the extent of 
modifying the original guaranty of defendants in the manner already 
indicated by eliminating the obligation to deliver a bale in 23 
minutes and substituting a reasonable time, which you will deter- 
mine accordjng to the objects and uses intended. | 

The courtshas been troubled here to determine whether the plain- 
tiff should not have sued on the contract of March 50th as a new 
contract substituted for the old contract by a kind of novation, as 

coundel called it, if it be found a substituting contract not 
129 void for the alleged fraud of misrepresentation, but has con- 

cluded that, although the plaintiff's petition entirely ignores 
this contract being pleaded in defenee by the defendants, the plain- 
tiff may hate all benefit of it as if it had set it up in its petition if 
the contract’ be established against the plaintiff in defendants’ plea, 
both documpnts being really one contract In legal effect so far as it 
afleets the breach. sued fer in this suit. 

But it is insisted this contract of Mareh 50th is not binding and 
can have n® effect in this suit, because defendants lave not per- 
formed their part of the consideration, namely, the delivery of the 
vouchers or receipts mentioned, the transfer of the patterns, the in- 
terest in thd patents for the accumulation, and the double end that 
as to the latter there is no patent and can be no performance. The 
defendant- Insists, on the other hand, that the balance of the 
money has;not been paid by plaintiff, and it cannot complain of 
non-performance, and there is proof tending to show defendants have 
still pending an application for this patent. 

The court regards all this subject as immaterial to this econtro- 
Versy, and charges vou that the obligation to perform these things 

by the defendants does not arise until the money is tendered 
130 or paid, and no breach could be averred until that has been 
done. 

But the plaintiff has not sued on. that contract nor averred any 
breach of it in that respect, [t has sued for breaches of ihe vuar- 
anty for a good machine, and nothing else. This contract is pleaded 
by defendants as a defence to a claim of breach, and so setting it up 
the only question is whether it constitutes a defence. It is only a 
supplemental contract to that of June 25rd. It continues the guar- 
antees of that contract with the exception as to time. It does not 
make new guarantees for a new consideration, but obligates the de- 
fendants to carry out the old contract with the named exception, 
and imposes on defendants new obligations about the patterns, ete., 
Which are independent and separable from the old contract and the 
old consideration. The court, therefore, charges you that its only 
effect is to reduce the original guaranty for the capacity of the ma- 
chine In respeet to the time for pressing the bale, if vou find there 
Was no fraud in procuring it; if there was such fraud it leaves that 
guaranty still in foree. But you must understand that the failure, 
if eny, of the defendants to deliver the vouchers, patterns, etc., does 

not at all contribute to any alleged breach of the guaranty 
13 ior the capacity and quality of the machine, and such failure 
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does not entitle plaintiffs to recover for anything sued for in this 
suit. ; 

The question of breach of the guaranty sued for must depend on 
the other proof in the case relating to alleged defects in the ma- 
chine. 

The next question arising upon the construction of the contract 
nas already been substantially disposed of, but requires a special 
mention to avoid misunderstanding. The defendants claim that its 
proper construction requires that 1,500 tons only applies to strength 
of material to endure that pressure as a maximum of endurance, 
not for a continuous working pressure. 

It belonged to the plaintiff to say what it wanted and to defend- 
ants to consider it when they made the contract, whether they could 
vive that which was wanted. There is no proof tending to show 
that the proper construction is that the plaintil only wanted a ma- 
chine of sufficient strength to endure a test of 1,500 tons, but, on 
the contrary, read in the light of the circumstanees proved, the lan- 
guage of the contract clearly means that the plainti? wanted a ma- 
chine by which they eould deliver on each and every bale a com- 

pression of Loud tons, if they chose so to use it, and which 
132.) 0 would endure the work for the length of time such a machine 

would wear under prudent and reasonable management by 
the plammtil. 

This disposes of the construction of the contract and all that re- 
lutes to its validity and binding force between the parties. 


hccuses for Alleged Breach. 


Ilaving construed the contract, the next question in logical order 
would bean inquiry whether the alleged breach has taken place, 
but for convenience the court will first dispose of defenses offered as 
an excuse for the alleged breach, « xcept they are relied on to excuse 
the delay in time, which will be considered in connection with the 
subject of damages. 

The fact that the plaintiff accepted the machine and on April 
lth, ISS2, emploved the defendants to do certain work in its re- 
construction, under the supervision of a mechanical engineer, the 
Withess KKemplin, does not afford any eXCUSE, That Was an inide- 
pendent contract that has nothing to do with this case in this con- 
nection. 

That the contract of April 19th, 1882, is valid and binding be- 

tween the parties thereto, and that it bound and obliged the 
135 plaintiff to pay for the work therein specified at the prices 

therein named, and that the plaintiff cannot recover In this 
Case for any part ot the said Cost or CX pr lise of such work. 

The next excuse arises out of the ulleged defects in the boat to 
be furnished by the plaintiff to receive the machinery and built 
under the Mack contract. Now, it is plain the defendants guaranty, 
so far as it relates to strength of material used and the capacity and 
mechanical appliances selected for the machinery they were to con- 
struct, is not affected by the boat, except so far as the design of the 
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boat may have limited their freedom of selection of plans for their 
mechanism. ! 

But it is an indisputable fact that before they made their contract 
they knew of the design for the boat and fully of all its plans and’ 
specifications, as shown in the Mack contract, and, if the plaintiff's 
proof is believed by you, they were instrumental in determining 
Upotl the plans and specifications of the boat. But whether this is 
so or not they certainly knew fully all about the Mack contract and 
What it required, and planned their machine in fubl knowledge 

of what that boat would be if Mack complied with the con- 
134 tract. Therefore they cannot complain of any mere defect 

In design of the boat of a restriction In their freedom of se- 
lection of plans for the machine they were to furnish. But this 
knowledge, hor any part tha V took In advising about the boat, nor 
its supervision of construction, if vou find they agreed to any super- 
vision, could not and did not bind them to any guaranty that the 
boat should be constructed in accordance with and up) to the require- 
ments of the contract with Mack. They were hot guarantors of 
Mack’s work, and Mack was the plaintiff’s agent, not theirs. The 
plaintil was bound to furnish a boat fully up to the Mack contract 
In its specifications, so far as the boat was needed as a mechanical 
foundation for the proper working of the machine. [tis for you to 
determine this on the proof. If the boat bore no more relation to 
the machine than that of carrier, and was not essential to it further 
than to bear it up—no more intimate mechanical relationthan the 
ease of a watch to its machinery, to use an illustration from the 
proof—thie defendants would not be excused for any defects in the 
boat which did not contribute to defective working of the machine. 
‘So far as the machine failed on that account, the defendants would 

not be hable, but would be liable for any other defects in the 
185 machine. If, however, on the proof you tind that the boat 

had a more Mitimate relation than amere bearing foundation, 
und was so identified with the machine as to be an essential part of 
its mechanical foundation, | charge you that the defendants would 
be excused from any defects dependent on the Insuflicieney of that 
particular part of the meehanical foundation until the plaintiffs 
had made it good, after which the machine should work properly 
and the defendants would be lable for any further failure in the 
mechanism. 

The machinery being contraeted to be set up on the plaintiff's 
boat it is for the jury to determine what the boat was that was re- 
ferred to,and if the boat intended was one provided to be constructed 
by one James Mack, of a kind, and of dimensions, and with bulk- 
heads or foundations, then defined and understood by the parties, 
then this contract to construct the machinery required the Me- 
Gowan Pump Company to furnish whatever was necessary for the 
eflicient working of the machinery upon the boat and bulkheads so 
defined and understood by the parties for rendering the machinery 

stable to do the required work when set up aboard the boat. 
136 You will therefore consider how far the boat was necessary 
to the existence of or the eflicient working of the machine, and 
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for such damage as resulted from that defect, wholly or in part, the 
defendants are not liable, but for all other damage not contributed 
to by ascertained defects in the boat they are as liable as if no such 
defect in the boat existed. 


Alleged Breach of Contract. 


We now come to the alleged breach of the contract. That ques- 
tion of fact the court proposes to leave to you without any comment 
on the evidence whatever. It is for you to say whether the work of 
the defendant conformed to the contract, as the court has explained 
it to you, and how far it fell short of it; whether the hydraulic ma- 
chinery would “do the required work,” as that term has been ex- 
plained, and whether all the other machinery, ineluding the propel- 
ing engines, there for delivering the power to the bark-mills, econ- 
vevers, &e., were What was contracted for and all done in a work- 
manlike manner. If not, the defendants are liable for all damages 
which has resulted from the breach of contract you may find to have 

been committed by a failure to construct the machinery iic- 
I37 = cording to the contract. The court eautions you that defend- 

ants were not liable for the best plans or designs or machinery, 
but only for sufficient plans, designs, and machinery to do the work 
constructed ina workmanlike manner. If the machine they fur- 
nished was constructed in a workmanlike manner and suflicient in 
first-class material, capacity, plan, and construction to do the re- 
quired work, they are not liable; if otherwise, they are. ‘The court 
leaves that question with vou. 


The Measure of Damag 2. Kiject of thie Delay. 


In instructing you as to the measure of damages the court will 
first consider those claimed by the plaintil as the result of the de- 
lav in finishing this machine. The contract bound the defendants 
to complete the machinery and set it up on the boat within 60 
days. It is too plain for argument that the failure of plaintiff to 
have boat ready would exeuse the defendants from strict comph- 
ance with this part of the contract, and that all delay which oe- 
curred before the boat was ready is out of the case. . 

The plaintiff was as much responsible for that as the de- 
ISS fendants, or sufficiently so to preclude him from complaint 
on that score. 

The following is the law on that subject, in the opinion of the 
court: 

If the jury find the contract was made, as alleged, with the de- 
fendants, and that after the day named for the completion of the 
contract, the work not being then completed, that the boat was not 
then in readiness to receive it, vet, if the boat-was thereafter made 
ready by Mr. Mack, and the defendants provided under the con- 
tract, they were then bound to complete it within the same length 
of time contemplated by the origina! agreement and such ad«dl- 
tional time as may have been lost in the prosecution of the work 
occasioned by Mack’s delay in the construction of the boat, and, 
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failing in this, they are liable for the consequence of such failure 
and delay. 

Therefore the court charges you that the defendants are only 
liable for any damage caused by delay for the period of delay found 
by application of the above rule to be proof in this case. 

The court has no doubt that the defendants are liable for all losses 
resulting directly from the delay which were in the contemplation 
of the parties.to be saved by the stipulation as to time. Llenee, if 

the tan bark purchased on the Tennessee river at a cost of 
By nearly $15,000.00 should be found by the juryto have been 
purchased, as alleged by the plaintiff, in pursuance of a direct 
understatiding with the defendants that it might be collected, as it 
was, for grinding and pressing, in relianee upon the stipulation as 
to time they would be Hable for any loss resulting from the delay, 
iS, for example, if it had rotted on the bank or become unfit for 
erinding before the machine was ready under the above rule. But 
its loss by flood is not the result of that delay, but of the flood which 
carried itaway. It is possible, perhaps probable, that if thie machine 
had been finished in time the bark would have been ground and 
saved, but not certain, because the plaintiff may have made some 
other disposition of it or been prev nted by SOTHC other Cause, It 
does not therefore appear, and cannot on the facts of this case be 
said to be proved, that its loss is the certain or direct result of the 
delay. The court theretore charges vou if the tan bark, the loss of 
which is now complained ol, was in fact lost by floods -in the Ten- 
nessee river the plaintiff cannot recover the value-of sach tan bark, 
or any damages for its loss, in this case, even though it may appear 
that the tan bark would not have been lost if the defendants 
140 had performed their contract to build the machinery de- 
scribed in the contract of June 25rd, ISS1. So as to the al- 
leged loss of profits the court is clear that the proot cannot be con- 
sidered. lt Is altogether speculative, | 

There was none and is yet no established market for the plain- 
till’s product, and it has not established a business the profits of 
which can be ascertained. The alleged profits that would have been 
made on the Tennessee river bark go with the bark itself beneath 
the flood and eannot be considered, 

So too much reference — to the rental value,so to speak,of the boat 
and machinery, or the value for its use. It is not like ordinary 
boats with charter values or established value for use as carriers. 
There was never any craft or machine like this, and all the proot as 
to its rental value or the value of its use for the time of the delay is 
speculative and cannot be considered, 

This substantially eliminates all proof of damage by delay, except 
the expenses of the plaintiff in caring for the boat during the delay. 
It may recover if there be any proof of sueh expenses as were in- 
curred beeause of the delav,and which would not have been in- 

curred but for the delay. But where the expense would have 

14] been nec Ssary if there had been no delay thev cannot be re- 

covered on account of it. 
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This instruction applies a to expenses of care or keep and not 
to expenses made on supplies, betterments, ete. 

So the expenses of saving the bark are not the result of the del: ay. 
That goes with the floods. 

Nor can the e xpenses of reconstruction be recovered as damages. 
[low far that expenditure may influence your verdict as to damages 
will be mentioned directly, but they cannot be recovered as a meas- 
ure of damages. 


The True Measure of Damages. 


The rule for measuring the plaintiff's damages is to find the dif- 
ference between the money value of the machinery contracted for, 
if it had been constructed in all respects according to the eontract 
as it has been construed for vou by the court, and the money value 
of the machinery as it was actually constructed and delivered to the 
plaintiff, to which may be added the items of expense for keep of 
the boat during the delay caused solely by the delay. 

In reaching the verdict on this basis you may look to all the 
proof. Damages are never the subject of exact calculation in cases 

like this, and you can only make up a verdict from the 
142 proof as best you may, hav Ing care not to give damages on 

mere conjecture, but on the proofs. You have the opinions 
of witnesses as to values to which you may look, not for the purpose 
— taking that as a measure of the damages, but only as a-faet 
throwing some light on the value of the machinery as contracted 
for by the parties, as you may look to the cost of the reconstruction, 
not as a measure of the damages, but solely as a fact throwing light 
on the question of value, having care not to look at any expense 
for a reconstruction incurred to make a better machine than de- 
fendants’ contraet called for nor to look at any unnecessary ex- 
pense, But all expenses necessary to bring the machinery up 
to the standard of the contract are proof of value or difference 
in values to which vou may look. So you may look at all the proof 
Which throws any light on the difference in value between the ma- 
chinery as it was and as it ought to have been. This applies to all 
the machinery to be furnished by defendants as well as the hy- 
draulie machine. 

| will now read the following requests made by plaintiff's counsel: 

ifthe jury find from the evidence that defendants, prior to the 

making of the contract of June 23rd, 1881, held themselves 
143 = out to plaintiff as partners, and that plaintiff dealt with 

them as such prior to the making of the contract of June 
2 ad. ISS], held themselves out to plaintifis “as partners, and that 
plaintiffs dealt i ith them ‘is such prior ln the making of said CON 
tract, and entered into suid contract believing them to be a firm, 
and without notice of a corporation, then said defendants are liable 
on said contract, even though they should find that defendants were 
not in fact a firm, and that there was a corporation called “ The 
McGowan Pump (‘o.” 

If the jury find from the evidence that the defendants were, 
prior to June 23d, 1881, doing business as partners under the 
J—168 
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naine of “The MeGowan Pump Co.” or “MeGowan Pump Co.,” 
and that plaintiff! dealt with them before said date as such part- 
ners, and had no knowledge of any change in said business, then 
said contract is the contract of defendants, and defendants cannot 
avold or CSCU PIC lability thercon, CVC) if On) threat date il corporation 
existed called “Phe McGowan Pump Company,” with which detend- 
ants may have been connecte dL, and to which they had turned over 
their entire partnership business and assets. The Jury are in- 
structed, if they find for plaintiff, that they are not to make any de- 
duction from the amount of damages which plaintiff is 
l44 entitled to recover on account of any balance claimed to be 
due and unpaid on account of the contract price for said 
machinery or on account of any other contract; but they must re- 
turn a verdict for plaintiff, if they so find, in such sum as will make 
plaintif? whole and compensate it for all losses and damages suf- 
fered Ly) it as the direct result of defendants’ breach of contract, and 
are not to make any deductions from said amount on account of 
any contract Whatever, 
The written contract, if the jury find it was made between the 
plaintif? and the defendants, requires the machinery to be made 
under it to be constructed in a workmanlike manner, of first-class 
materials, and to be set up aboard of the plaintiff's boat in Cincin- 
nati, Olito, 

The machinery is to have sufficient capacity to do the required 
work, and is guaranteed by the MeGowan Pump Co. The contract 
having thus defined the character of the work, it cannot in that 
respect be varied by parol evidence, which is admissable only to en- 
‘able us properly to interpret the contract. It required the ma- 
chinery to be constructed in a workmanlike manner and of first- 
Class materials. 

If the jury find that the terms of the guaranty provided by the 

contract are in writing, as expressed in the letters of April 
lio) 25rd and July Sth, 1885, then, while the McGowan Pump 

Co. did not guarantee that bark would bale, it did guarantee 
to furnish a praetical machinery set up on board of the boat that 
was cupable in its design and in all its parts of being worked to ap- 
ply 1.000 tons pressure to press a bale of bark every two and one- 
half minutes, or within a-reasonable time, if the contract of March 
Oth be valid ane capable, with reasonable care, in view of the 
character of such machinery and of the nature of the work, of 
continuous operation for the ordinary duration of such mechanism 
contracted for similar uses, 

lh respect to the alleged contract of March 50th, 1882, if the jury 
fin | that this contract was made by the plaintif€ upon the faith of 
and induced by representations made by the defendants that the 
machinery had been worked under a pressure of 1,000 or S00 tons, 
and such representations were not true in fact, then that contract is 
not obligatory upon the plaintiffs. 

If the jury tind that the eontract of Mareh 50th, 1882, was duly 
made and is binding between the parties, it in no wise affects the 
right of the plaintiff to recover for any breach of the original agree- 
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ment between the parties, it in no wise affects the right of the plaintiff 

lo recov" r for ri hreach of thre original agreement hetween the 
| Lt) parties Upoll which this action Is founded, or of the cuarantees 

contained in such original agreement except for the failure 
In respect to the time required to press bark with the machinery 
Into bales and to remove them from the eylinder. All the other 
obligations and guarantees of the original contract would remain in 
full force, and the plaintiff's right to recover for their breach would 
remain unaffected by the contract of Mareh 50th, 1SS2. 

| will pow read requests nade by defendants’ counsel : 

The fact that the McGowan Pump Company, suing as a corpora- 
tion, filed the original petition In case No. 5277 in this court against 
the Amertean Pressed Tan Bark Company, and that Theodore J. 
\MeCGiowan, iis president of the punip COMPANY aforesaid, swore to 
seilel petition, does not amount in law or in faet to a rescission of the 
contract of Mareh 30th, 1SSz. 

The fact that the McGowan Pump Company, suing as a corpora- 
tion, filed the original petition in case No. 3277 in this court against 
the American Pressed Tan Bark Co., and that Theodore J. MeGowan, 

as president of the PUT P COMPANY, swore to sald petition, does 
L117 = not estop or in law prevent the defendants, or either of them, 

from asserting and maintaining in the present action that the 
contraet of Mareh 50th, ISS2, is valid and binding between the 
parties thereto. 

That the contract between the plaintiff & Mack required Mack to 
furnish the plaintiffia boat with all such timbers as were required 
for the support of the machinery, boilers, and engines, and put it in 
place in the hull and upon the decks, and in such form as may be 
necessary for the support of the machinery, and the plaintiffs are 
bound to furnish such boat in fit condition to receive the machinery 
before the defendants eould he put 1 default for any delay [in | not 
placing the machinery thereon. 

That by entering into the contract with James Mack to furnish 
the me cessary foundations for the machine ry, ol which contract the 
defendants had notice, the plaintifl undertook and agreed to furnish 
such foundations and to look to Mack therefor, and that. there was 
no obligation upon the defendants to set up any machinery on said 
boat until such foundations were in fact furnished, and were such 
ctS required by said contract with Mack, and cannot be considered 

in default until sueh boat was furnished. 
14S That if before the 25rd day of June, 1881, the MeGowan 

Pump Company had become incorporated and organized 
under the laws of Olio, with Theodore MeGowan as president and 
ltobert C. Bliss as secretary, and if. when the contract of that date 
Wiis niade, the plammtiftl Was Informed by the defendants that the 
\ieGiowan Pump Company, which entere 7 ito said contract, Was a 
corporation, then the plaintill cannot recover against the present 
defendants. 

That the contract of March 30th, 1582, required the plaintiff to 
pay to the defendants the sum of seven thousand two hundred dol- 
lars, and the defendants to transfer to the plaintiff all special pat- 
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terns made for their hydraulic machinery, and also their exclusive 
interest In the accumulation and double-end arrangement on hy- 
draulic press- for bark purposes only. 

That Sian were to be paid & performed at the same time by each 
party to the other. 

And that readiness & willingness to perform on its part must be 
shown by either of the parties in order to entitled it to complain of 
the non-performance by the other. . 

And that the contract of Mareh 50, 1882, is therefore binding and 
obligatory, notwithstanding it may appear to the jury from the testi- 

mony that the defendants failed to transfer said patterns, or 
149-150 their interest in the accumulator and double-end arranve- 

ment, unless it also appear tothe jury that the plaintiff was 
at the same time ready and willing to pay said sum of seven thou- 
sand two hundred dollars and notified the defendants thereof. 

That the plaintiff having set up the contract of March 30th, 1SS2, 
was void, because the same was procured by fraud of the defendant, 
the burden is upon them to satisfy the jury that the said contract 
Was brought about by fraud, and unless the plaimtith has established 
by preponderance of proof that it was so procured the jury must 
treat it as binding upon the parties. 

That the Jury cannot find damages upon conjecture without suf- 
ficient and satis factory proot thereof, and of the pl aintifls have not 
given the jury satisfactory proof of such damages then the jury will 
not give them. 

Unless the contract of March 50th, 1SS2, be set aside by the jury 
lor the alleged fraud, then the plaintiff cannot recover for any dam- 


‘ages resulting from delays in the construction of the m: achinery, eX- 


cept the expense of keeping the boat. 
In determining the question of the facts that have been sub- 
mitted to you it is necessary that I should give you in charge 
151s certain rules of law by which juries are governed in the pro- 
cess Of weighing and valuing evidence given before them. 
There are, without calling your special attention to them in this 
case, several points In confhiet in testimony hetween the parties, lt 
is your duty, wherever that conflict appears, first to reconcile, if you 
can, the testimony of both parties. If you find a theory based upon 
the proof by which it ean be so reeonciled it is likely to be the fact, 
and the conflict may be decided, and it is your duty to reconcile | 
In that way. If, however, you tind it necessary to weigh and test 
the testimony in order to determine the conflict, the first thing to 
look at is the intelligence of the witness, whether of intelligenee or 
not, and if he gives his testimony intelligently. Next you will look 
at the suit in itself. It used to be held that a man interested in a 
suit would not tell the truth, and consequently he was not allowed 
to testify, but we have got away from that now, and it is allowed to 
parties interested In the case to come forward and testify and tell you 
What they know about the controversy, but the fact remains — their 
Interest is an important element to which you must look in weigh- 
ing and testing the effect of that testimony. 
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15? Next, you must look to the relation of the witness to the 

parties—if he entertained relations of consanguinity or kin- 
ship, or relations of a social or business kind, or any relations tend- 
Ing to make him more to one party than to the other—vyou should 
consider that fact in testing his evidence. Next, whether he is biassed 
—a friendly or hostile witness. If you find him so, then you should 
charge him with the extent of his friendliness or hostility. You 
look whether he is a zealous or reluctant witness, candid or prevari- 
cating, then you look to his means of inforination, then as to how 
he was situated at the time about which he testifies and how he is 
likely to know the fact about which he did testifv, and see if he is 
compectent to testify. Next look at his story and see if it is con- 
sistent. You naturally in this case give him more eredit. Next if 
his te stimony Is more consistent than that of other witnesses, If it 
is there 1s a more valuable rule than all of these. In every case, 
no matter how complicated, there are always some undoubted faets 
that the Jury know to be true,and there are in most cases a great 
many of such facts, and, knowing such facts to be true, if vou would 

test the witness by a knowledge of the facts that are true, and 
Loo find out if they are consistent or Inconsistent, you will find 

it is a very valuable rule and one which will suggest itself to 
your own Intelligence, and which you will lave no difficulty In ap- 
plying, as you apply it in all vour daily affairs. 

Some courts rule that where a witness testifies falsely in the court 
of justice you Thay reye et his te stimony, and in case he has sworn 
falsely on one point you will not believe him on any other point 
where it stands unsupported. There is ne rule which requires you 
to reject it, but it rests with vou, looking to the fact that he has tes- 
tified falsely in one ease, whether his evidence is trustworthy on this 
other. 

Those are the most prominent rules for your use in weighing «& 
testing his testimony, but it is important you should fix where the 
burden of proof lies. It is the duty of the plaintiff to prove all the 
averments upon which he secks to recover, and it is the duty of the 
defendant to prove all his averments in regard to new facts, Xe., 
XC. It does not always belong to one side or the other, but in the 
CN TL nel 5 of the Cust if Piety Ly shifted from One slide to the other. 
lu the question of whether or not MeGiowan & Bliss told Beach, We 

are a direet corporation, where does the burden of proof he? 
lod [ think upon the defendant. 

Under the charges the court has already given you it.is the 
duty of defendant to prove to vour satisfaction that he told Beach at 
the time the eontract was son d that they were a corporation. 

Without going over the whole testimony I will say generally the 
plaintiff must prove whatever facts are necessary to sustain his case; 
defendant must do what is necessary to prove any new facts which 
he may set up in his case. 

| now leave the charges with you, unless counsel on either side 
have something to say: 

The following charges, given at the request of the defendants, are 
here inserted by request of plaintill: 
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2. “If before the 25d day of June, 1881, the MeGowan Pump Com- 
pany had become incorporated and organized under the laws of 
Ohio, with Theodore McGowan as president apd Robert C. Bliss as 
secretary, and if when the contract of that date was made the plain- 
till was inforyned by the defendants that the MeGowan Pump Com- 
pany, Which entered into said contract, was a corporation, then the 

plaintiff cannot recover against the present defendants.” 
1do 6. “To entitle the plaintiff suecessfully to object to the per- 
formance of the contract of March 30, 1882, it mfist establish 
to the satisfaction of the jury that said contract was procured by the 
fraud or misrepresentation of the defendants or one of them.” 

7. “But if it appear to the jury from the testimony that Theodore 
McGowan, March 27th, 1882, represented to the agents of the plain- 
tiff that lie was then pressing bark with a pressure of SOO or of 1,000 
tos to the square inch, andeven if it appear to the jury from the 
testimony that he was in faet and knowingly pressing bark with a 
much less pressure, viz., with not more than 340 tons pressure to the 
square inch, and that he made said statement falsely and with in- 
tent to deceive the plaintiff, vet if the plaintiff, before entering Into 
suid contract of March 50th, 1882, knew or had reason to believe 
that said statement was false and did not rely upon the same, and 
knew or had reason to believe that the real pressure was not In ex- 
cess Of B00 tons to the square inch, then the said contract of Mareh 
80th is not affected by said misrepresentation and the plaintiff ean- 

not refuse to perform it on that account.” 
Lob S. “Po enable the plaintiff suecessfully to object to the per- 

formance of the contract of Mareh SUth, ISSz, on the ground 
that it was procured by a false representation made by the defend- 
ants, or one of them, it must appear to the jury from the testimony 
that the plaintiff trusted to said false representations, and, relying 
upon it, was induced thereby to enter into said contract; but if, on 
the contrary, itappear to the jury from the testimony that the plain- 
tif had an expert in its employ,and that said expert reported to the 
plaintiff before said contract of March 30th, 1S82, was in fact entered 
into, that the said representation was in fact false, and thereby the 
plaintiff was informed that it was false,and entered into such contract 
with such information, and with reason to believe that the same was 
false, the then contract of March 80th, 1882, is binding upon the 
parties, notwithstanding such false representation.” 

9 “Phat the plaintiff cannot avoid its obligation to perform the 
contract of March 30th, 1882, 0n the ground that Theodore Me- 
Gowan false- asserted, on Mareh 27th, 1882, that he was pressing 
bark with a pressure of SOO tons or of 1,000 tons, if, before the con- 
tract Was in fact made, its agents, Beach and Ifill, or one of them, 

had been informed by Kemplin, an expert in the plaintiff's 
lov) = employment, that the actual pressure was less than 500 tons, 

and if they, therefore, did not rely upon such statement of 
McGowan.” 

13. “That, the contract of March 30th, 1SS2, required the plain- 
til to pay to the defendants the sum of seven thousand two hun- 
dred dollars, and the defendants to transfer to the plaintiff all spe- 
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cial patterns made for their hydraulic machinery, and also their 
exclusive interest in the accumulator and double-end arrangement 
on hydraulic press for bark purposes only; that these were to be paid 
and performed at the time by each party to the other; and that readi- 
ness and willingness to perform on its part must be shown by either of 
the parties in order to entitle it to complain of the non-performance by 
the other; and that the contract of March 50th, ISS2. is, therefore, bind- 
ing and obligatory, notwithstanding it may appear tothe jury from the 
testimony that the defendants failed to transfer said patent or their 
interest in the accumulator and double-end arrangement, unless it 
also appear to the jury that the plaintitf was at the same time ready 
and willing to pay said sum of seven thousand two hundred dollars, 
and notified the defendants thereof.” 
l4. “Phat by the contract of March 50, 1882, the parties 
15S) waived and withdrew all previous agreements and guarantees 
relating to the hydraulic machinery, except only that the ma- 
terial of which it was composed had sufficient strength to work up 
to a total pressure of 1,500 tons, and that the defendants are not 
liable to damages in this action for any defeet in said hydraulie 
machinery if said material had sulticient strength to work up to 
such pressure unless under the charge of the court the jury believe 
from the testimony that the said contract was procured by fraud or 
false representation, and is, therefore, not binding upon the plaintiff. 

15. “ Phat the contract of April 19th, 1882, is valid and binding 
between the parties thereto, and that it bound and obliged the plain- 
tiff to pay for the work therein specified at the prices therein named, 
and that the plaintiff cannot recover in this case for any part of the 
said cost or expense of such work. 

17. “If the tan bark, the loss of which is now complained of, was, 
in fact, lost by floods in the Tennessee. river the plaintiff cannot re- 
cover the value of such tan bark or any damages for its loss in this 
case even though it may appear that the tan bark would not have 

been lost if the defendants had performed their contract to 
159 = build the machinery described in the contraet of June 23, 
1881.” 

25. “That the contract between the plaintiff and Mack required 
Mack to furnish the plaintiff a boat with all such timbers as were re- 
quired for the support of the machinery, boilers, and engines, and put 
in place in the hull and upon the decks and in such form as may be 
hecessary for the support of the machinery, and the plamtiff Was 
bound to furnish such boat in fit condition to receive the machinery 
before the defendants could be put in default for any delay — not 
placing the machinery therein.” 

26. “That by entering into the contract with James Mack to fur- 
nish the necessary foundations for the machinery, of which contract 
the defendants had notice, the plaintiff! undertook and agreed to 
furnish such foundations and to look to Mack therefor, and that 
there was no obligation upon the defendants to set up any machinery 
on said boat until such foundations were in fact furnished, and were 
such as required by said contract with Mack, and cannot be consid- 
ered in default until such boat was furnished.” 
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29. “That the plaintiff having set up that the contract of March 

oUth, 1882, was void because the same was procured by fraud 

160 of the defendants the burden is upon them to satisfy the Jury 

that the said contract was brought about by fraud, and unless 

the plaintiff las established by preponderance of proof that it was 
so procured the jury must treat it as binding upon the parties.” 

OO. “ That the jury cannot find damages upon conjectures without 
sufficient and satisfactory proof thereof, and if the plaintiff has not 
given the jury satisfactory proof of such damages, then the jury will 
not give them.” ‘ 

In testimony whereof I, the judge of said court trying the said 
cause, have, on this 24th day of September, and at the term of the 
said trial, set my hand and seal and ordered the same to be made a 
part of the record. 

ES. HAMMOND, [seat] 
Judge, AC. 


16] And afterwards, to wit. on the 6th dav of October, A. D. 

ISS3, came the defendants and filed in the clerk’s office of the 
court aforesaid their certain supersedeas bond in this cause, which 
said bond is in the words and figures following, to wit: 


Sip rsede “1s Dond. 
Cireuit Court of the United States, Southern District of Olio. 


Tuk AMericAN Pressep Tan Bark Company 
vs, yt). 


Turopore J. McGowan et al. | 


@ Know all hien by these presents that We, Theodore Py MeCiowan 
and Robert C. Bliss, partners under the firm name of The MeGowan 
Pump Company, as principal, and Louis L. Hommedien and Ilow 
ard Ferris, are held and firmly bound unto The American Pressed 
Tan Bark Company in the sum of twenty-five thousand dollars, to 
be paid to the said The American Pressed Tan Bark Company; to 
which payment, well and truly to be made, we bind ourselves, and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 
162 Sealed with our seals. Dated this tifth day of October, 1SS5. 
Whereas the above-named Theodore J. McGowan and Rob- 
ert ©. Dliss, partners is aforesaid, has taken a writ of error to the 
Supreme Court of the United States to reverse the Judgment and 
deeree rendered in the above-entitled action by the circuit court of 
the United States for the southern district of Olio: 
Now, therefore, the condition of this obligation is such that if the 
above-named Theodore J. McGowan et al. shall prosecute their said 
writ of error to effect and answer all damages and costs if they shall 
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fail to make good their plea, then this obligation to be void; other- 
wise to remain in full foree and virtue. 
THEODORE J. MceGOWAN. SEAL. | 
ROBERT C. BLISS. SEAL. 
LOUIS L. HOMMEDIEN, SEAL. 
HOWARD FERRIS, SEAL. 


Sealed and delivered in presence of— 
TIIOMAS CORWIN. 
ROBT C. GEORGE, 


The above security Is approved. 
GEO. R. SAGE, 
District Judy of the United States, S. D. Ohio. 


SouTHERN District orf ONTO, ss: 


165 [, Louis L. Hommedien, one of the sureties above named, 

do solemnly swear that after paying my just debts and lia- 
bilities | am worth twenty-five thousand dollars in real estate in my 
own name, situate in the county of Ilamilton, in said district. 


LOUIS L. HOMMEDIEN. 


Sworn to before me the 5th day of October. 1883. 
[SEAL. | ROBERT C. GEORG, 
Deputy ('/, rf: [] Ss. Circuil (Court. N. DD. (). 


SoUuTHERN District OF OFTO, ss. 


|, Howard Ferris, one of the sureties above named, do solemnly 
swear that after paying my just debts and liabilities IT am worth ten 
thousand dollars in real estate in my own name, situate In the ety 
of Hamilton, in said district. 


HOWARD FERRIS. 


Sworn to before ie the sixth day of October. LSS3. 
[ SEAL. | ROBERT CC. GEORGL, 
Deputy f I, rh: tj N. Circuil f ourt. S, D. (). 


And afterwards, to wit, on the 6th day of October, A. D. 1885, 
came the defendants, by their attorneys, and filed in the clerk's 
othice of the court aforesaid a certain assignment of errors in this 

cause, Which said assignment of errors is in the words and 
164 figures following, to wit: 
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74 THEODORE J. MCGOWAN ET AL., &¢., VS. 


Assignments of Error. 
United States Cireuit Court for the Southern District of Ohio. 


THe AMericAN Pressep TAN Bark Company, a Corpora: 
tion Created under the Laws of the State of New Jersey, | 
US. : 
THeopore J. McGowan and Ropert C. Briss, Partners un- 
der the Firm Name of The MeGowan Pump Company. 
s 


{ 


260. 


1882, July 6.—Petition filed. 

1883, July 11.—Judgment for $18,000.00, with intereSt and costs. 

The court trying this cause, having allowed a writ of error to the 
supreme Court of the United States, the counsel for the defendants 
does now assign the following as error in the proceeding and judg- 
ment of the court: 

First. The court erred in proceeding with the trial of this cause, 

unser and upon the contract of June 25d, and upon the peti- 
160 tion in the case. 
Second. The court erred in refusing to receive evidence 
offered by the defendants below and plaintiffs in error. 

Third. That the court received incompetent evidence against the 
objection of the defendant and plaintiffs in error. 

Fourth. That the court erred in overruling charges asked by the 
defendants, plaintiffs in error. 

Fifth. That the court gave special charges asked by the plaintiffs, to 
which exceptions were taken by defendants below. 

Sixth. That the court erred in the general charge in parts objected 
to at the time by defendants below. 

Seventh. That the court erred in overruling the motions for a new 
trial. 

Fighth. That the court erred in not granting the motion in arrest 
of judgment. 

Ninth. That the court erred in rendering judgment for the plain- 

till. 
166 Tenth. That there are other errors apparent upon the 
record to the prejudice of the plaintiffs in error, defendants 
below. 

And said Theodore J. McGowan and Robert C. Bliss pray that the 
judgment against them may be reversed and that they recover their 
costs thereon. , 

HOADLY, JOHNSON & COLSTON, 
LINCOLN & STEPHENS, 
Attorneys for PUffs in Error 


167) Tne Unirep Sratres oF AMERICA; 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of 
Ohio. Greeting: 


Because in the wiied and proceedings and also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
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you, between The American Pressed Tan Bark Company and Theo- 
dore J. McGowan et al., a manifest error hath happened, to the great 
damage of the said Theodore J. MeGowan et al., as by their com- 
plaint appears, we, being willing that the error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you may have the same at the city of Washington 
on the second Monday of October next, in the said Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the sixth day of October, 1883, in the year of 
our Lord one thousand eight hundred and eighty-three. 

[Seal of the Circuit Court, South’n Dist. of Ohio.] 


WM. C. HOWARD, 
Clerk of the Circuit Court of the U.S, 8S. D. O. 


Endorsed :| United States circuit court, southern district of Ohio. 
No. 3260. The American Pressed Tan Bark Company |[vs.] Theo- 
dore J. McGowan et al. Writ of error. 


168 Tue Unirep States or AMERICA, 88: 


To The American Pressed Tan Bark Company, a corporation, 

Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at the city of Wash- 
ington on the second Monday of October next, pursuant to a writ 
of error filed in the clerk’s oflice of the circuit court of the United 
States for the southern district of Ohio, wherein Theodore J. 
McGowan ef a/. are plaintiffs and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this sixth day of October, in the year of our 
Lord one theusand eight hundred and eighty-three. 

: GEORGE R. SAGE, 
District Judge, S. D. O., Sitting and 
Holding the Circuit Court for said District, 
no Circuit Judge or Circuit Justice being present. 


168} [Endorsed :] United States cireuit court, southern district 
. . . , OO rt . ry . ‘ 

of Ohio. No. 3260. The American Pressed Tan Bark Com- 

pany vs. Theo. J. McGowan ef al. Citation to defendant in error. 
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iN THE 


Supreme Court of the United States. 


Theodore J. JicGowan and Robert C. Bitss, Pari- 
ners under the firm name of The McGowan 


Pump Company, 
Plaintiffs in Error, 


The Mmerican Pressed Tarn Bark Company, 
Defendant in Error. 


in Error to the Circuit Court of the United States for the 
Southern Dirtrict of Ohio. 


RIEF FOR PLAINTIFFS IN) ERROR, 


By HOADLY, JOHNSON & COLSTON, 


their Attorneys. 


' December, 1886. 


Robert Clarke & Coa., Printera, Cincinnati. 


IN THE 


Supreme Court of the United States. 


Theodore J. McGowan and Rober? C. Bliss, Pari- 
ners under the jirm name of The McGowan 


Pump Company, 
Plaintiffs in Error, 


The “merican Pressed Tan Bark Company, 
Defendant in Error. 


| In Error to the Circuit Court of the United States for the 
Southern Digtrict of Ohio. 


BRIEF FOR PLAINTIFFS IN) ERROR. 


By HOADLY, JOHNSON & COLSTON, 
their Stlorneys. 


STATEMENT OF TIIE CASE. 


This is a writ of error to reverse a judgment rendered 
at the April term, L885, of the Circuit Court ot the United 
States for the Sixth Judicial Cirenit, and Western Divis- 
ion of the Southern District otf Ohio, in a ease, tried be-- 
fore Hon. E. S. Hammond, Judge of the “District Court 
for the Western District ot Tennessee, holding by appoint- 


ment the Cireuit Court of the United States for the South- 


ern District of Ohio, and a jury, brought by the American 
, 
Pressed Tan Bark Company against the plaintiffs In error. 
The jury, (Record, 25.) found the issues joined for the 
plaintiff, and assessed its damages at eighteen thousand 
dollars. The plaintiffs in error, (defendants below,) moved 
fora new trial and to arrest the judgment, and also to 
restrain execution to the amount which should remain at- 
ter deducting the amount sued for in the ease of The JWTe- 
Gowan Pump C0 prod Vv, Thi American Pressed Tan Bark 
Company, in the same court. The motions for new triay 
and im arrest of judgment were overruled, and judgment 
rendered upon the verdict. And thereupon a bill of excep- 
tions was taken at the same term, and is embodied in the 
record, setting Out all the exceptions taken by the plaint- 
iffs in error to the action of the court, (Record, 25-72,). 
The petition, tiled July 6, 1882, (Record, 1 to 4,) states, 
that the plaintiff, The American Pressed Tan Bark Com- 
pany,entered into a contract, with one James Mack, for the 
congtruction of a steamboat, for the purpose of receiving, 
carrying and operating the machinery thereafter named in 
the petition, and which steamboat was to be built 
under the control and supervision and to the acceptance of 
the defendants, MeGowan & Bliss: that said boat was con- 
structed by Mack for the plaintiff, under the supervision 
anal control ot the defendants, and Wiis accepted by the 
defendants; that the contract for its construction was 
made with Mack, with the full knowledge on the part of 
the defendants, for the purpose for which it Was being 
built. ana with the direction, counsel and uaVICe ot the 
defendants; that the boat and necessary equipments has 
cost plaintiff, ineluding insurance and expenses, a sum in 
excess of fourteen thousand dollars; that on the 23d day 


ot June, 1881, the defendants entered into a contract with 


plaintiff, in consideration of the payment to be made, by 


plaintiff to defendants, on the completion of said contract, 
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of the sum of $23,700, whereby defendants agreed and 
guaranteed to construct, erect, complete and have in op- 
eration on board of said boat within sixty days from the 
23d day of June, 1881, for the purpose of pressing tan 
bark under a patent process belonging to the plaintiff, and 


according to plans, specifications and details furnished by 
qiarorttt} defen. da. fy, 


‘One 14" x 24” engine and all necessary trimming tor 
pret: bark. | 

Two 14" x 48” engines and all necessary trimmings for 
propelling boat. 

Three boilers 42” x 26”, with all necessary trimmings. 

Three bark mills, with all necessary trimmings and 
gearings. 

One bark elevator; two elevators with platforms for 
raising and lowering pressed bark to and trom the hold of 
the boat, to be provided with safety catches and unwinding 
service: three leaters, one tor bark engine, one tor boat 
engines, and oe for steam pPULEEEP Is | one steatn peek tidy for 
boiler feed: one deck hand-pump : Two hundred ana fifty 
feet of hose; two-inch rubber hose, couplings, and three 
nozzles: {wo hoppers ana scales to welgh bark: all the 
necessary shafting, hangers, pulleys, belting, and all steam 
and escape pipes, 

Also one twenty-inch hydraulie press and two twelve- 
inch hydraulic presses, with their necessary fixtures and 
connections, together with the necessary hydr aulic steam 
pumps, tank, ete., for pressing bark into bales. All of the 
aforesaid machinery defendants guaranteed to be done in 
a workmanlike manner and of first-class material, and set 
up aboard the said boat at said city of Cincinnati: and by 
the terms of said contract said detendants guaranteed all 
of said machinery to have a sufficient capacity to do, and 
would do the required work, and world pass government 
inspections; and further, defendants guaranteed, as a part 
of said contract, that the hydraulic machinery woald sus- 
tain and work up toa pressure of fifteen hundred tons, 
and that the time necessary for pressing and delive Ting ei ach 
bale of bark would be two and one-half minutes.’ 
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Plaintiff further avers, in said petition, that the de- 
fendant whoily failed to construct, erect and complete 
said machinery according to said contract, and wholly 
failed ro erect nid complete said machinery within the time 
set forth in said contract, and have not constructed, erected or 
completed said machinery to the date of bringing suit ; anid 
said defendants have wholly failed and refused to perform 
said contract. 

Dy Way of turther breach, the petition avers that, be- 
tween the 23d of Jimme, S81. ane the Ist of April, 1882, 
the defendants constructed and erected, on said boat, cer- 
tain machinery not of the quality, material and workman- 
ship set forth in said contract, but of insufficient and in- 
ferior material, and inferior and defective in quality of 
workmanship, and useless and insuftlicient for the purposes 
set forth in the contract, which wholly fails to do the work 
required of it aecording to said contract and for whieh it 
was constructed and erected ; that the hydraulic machinery 
coyered by and embraced in said contract is constructed of 
insufficient and interior material, wholly unfit and insufli- 
cient in capacity, of defective and interior workmanship, 
and wholly useless to perform the purpose set forth in said 
contract and for which it was constructed and erected : that 
it wholly fails to comply with the terms of said eoutract 
and guaranty, and will not give, sustain, nor work up Lo 
the fifteen hundred tons pressure, as guaranteed by defend- 
ants; and is inferior and detective in quality and character 
of workmanship and unsate. 

And the petition further avers that the plaintiff has 
Wholly pertormed the parts of said contract on its part to 
be pertormed, and has complied with all the terms thereof, 
and has paid to said defendants on account of said sum of 
825.700, in advance of the time when the same was to be- 


couie due, divers sums, in all amounting to S16,500, 
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And the petition further avers that, by the contract, 
the machinery was to be constructed, erected and com- 
pleted on board said boat within sixty days from June 23, 
ISS1, in order to enable plaintiffto operate said boat and ma- 
chinery on the Tennessee river, during the fall season of 1881, 
in the pressing of tan bark ; and detendants agreed to have it 
so constracted, erected and completed, so as to enable plaintiff 
to operate said boat, and with the full knowledge on the 
part of defendants, before making said contract, of the said 
purpose and desire of plaintiff; that in) pursuance of said 
purpose the plaintiff purchased twenty-five hundred tons 
of tan bark for the snm of fourteen thousand dollars, and 
held it ready, af various points on the Tennessee river, to be 
used and pressed by plaintiff immediately upon the com- 
pletion of said machinery according to such contract; 
Which said bark, until compressed by said machinery, was 
unfit and unsuitable for shipment from the points where it 
was so held) by plaintiff; and which said bark, to the 
amount in value aforesaid, has become a total loss to plaint- 
iff by exposure, and deterioration thereby ; that said loss of 
such tan bark was wholly caused by the failure of defend- 
ants to comply with their contract to construct, erect and 
complete said machinery according to said contract ; that 
the purchase and holding, by plaintiff, of said bark, for the 
purpose of being so compressed as aforesaid was well known 
by said defendants, at the time said contract was made; 
and said bark was purchased and held by said plaintiff for 
said purpose, as defendants well knew at said time, on the 
tuith of the performance by defendants of said contract in 
the manner and at the time therein provided. 

The petition further avers that by reason of said breach 
of contract it has incurred large expenses in the employ- 


ment of agents and the purchase of material and other ex- 


penses; that it has been wholly unable to use said boat; 
that said boat and said machinery are wholly useless and 
of little value, and plaintiff has hitherto been unable to use 
the same. Wherefore plaintiff has, as it says, sustained 
damages in the sum of sixty thousand dollars, for which it 
prays Judgement. 

To the toregoing petition the defendants filed an an- 
swerand an amendment to the answer. The answer, (Ree- 
ord, 6,7) admits that the plaintiffs a corporation and eiti- 
zen of New Jersey,and that the defendants are resident 
eitizens of the Southern Distriet ot Ohio: avers that the 
defendants have no know!edge or information sufficient to 
enable them to form a belief whether the plaintiff is the 
owner,of valuable patents for the manufacture and sale of 
pressed tan bark, or whether it entered into a contract with 
James Mack, as alleged in the petition; the answer there- 
fore denies each and every averment of the petition in that 
regard, 

It further auvers that the defendants have no knowledge 
or information sufficient to form a belief as to the truth of 
the averments of the petition relative to the cost of the 
steamboat, and therefore denies that the steamboat and nee- 
essary equipments lave cost the plaintiff, including insur- 
anee and expenses, a sum in excess of fourteen thousand 
dollars. Each and every other averment of the petition 
they deny. 

The amended answer was filed by leave of court, and 
by way of further defense, without withdrawing the origi- 
nal answer, and in accordance with the Ghio practice, is 
numbered second, third and fourth defenses. 

The socond defense, protesting that the contract of June 
23, ISS1, was not made with defendants, but with the Me- 


Gowan Pump Company, a corporation of Ohio, says that if 


~ 


it shall appear, on the trial, that the contract was made 
with them and not with said corporation, then it denies 
that the contract, as made June 23, 1881, provided that the 
hvdraulic machinery would sustain and work up to a press- 
ure of fifteen hundred pounds, or that the time necessary 
for pressing and delivering each bale of bark would be two 
and one-half minutes. This defense further avers that said 
contract, as originally executed, contained neither of said 
provisions, and that if it should appear that, by a subse- 
quent modification of such contract, such provisions were: 
added to and beeame a part thereof, then they were added 
without consideration. 

The third defense uvers that, on or before Mareh OO, 
1882, extra work, not required by the contract, to the 
amount of 81,582.51, had been furnished to The American 
Tan Bark Company, being the same extras described in 
the contract hereinafter copied, and that in consideration 
of the transfer to The Pressed ‘an Bark Company, of all 
the machinery in the said contract of June 23, 1881, and 
said extras, with receipt in full for all material and machin- 
ery furnishel T. J. MeGowan and Bliss, the said contract, 
of June 25, 1881, was wholly released and discharged, and 
other terms ot agreement substituted therefor, by the CXe- 
eution and delivery between the parties thereto, ol March 
50, 1882, of a contract in the words and figures, to wit 
(Record, 10, 56,): 

* Cincinnati, O., March 30, 1882. 

[n consideration of $11,200, to be paid us, we hereby 
transfer to The American Pressed Tan Bark Compary, of 
New York. all the machinery embodied in our contract, 
and extras, with receipts in tuil for all material and machin- 
ery furnished 7. Al, \icGoowan anid bliss by other parties 
for steamer “Tan Bark.” The terms of this sale are as 
follows: To continue all former agreemetits and guaranties 
except time required to press bark into bales and removal 


from cylinders. We further agree to transfer to said com- 
pany all special patterns made tor our livdraulic machinery, 
and also agree to trauster to said company our exclusive 
Interest in the aecumulator and double-end arrangement on 
hydraulic press for bark purposes only, 

It is hereby agreed that the above guaranty, covering 
hydraulic machinery, extends only to the strength of mate- 
rial onl, Wy) to the fitteen hundred Tons pressure, We 
hereby acknowledge receipt of 34,000 balance, to be praia 
Or} presentation of rec Ipts as above, 

All erasures and changes made before signing. 

The MeGowan Pump Co. 
AMERICAN Pressep Tan Bank Co, 
By S. TL. Beacn, Afforney.” 


And the said defense further avers that the 84,000, 
deseribed, in the petitition, as paid March 350, 1882, being 
par of the S16.500 lereinbetore reterred ro, Was pad under 
the said contract of Mareh 50, 1882, and that uo other or 
further pavinents have been made under said contract, 
akthough the same has been fully complied with by said 
MeGowan Pump Comipany. 

The fourth defense avers that, nN March. 1882, the 
plaintiffs took POSSession of and accepted the machinery, 
constructed Ot) said steamer °° Tan Bark.” iis and for the 
full performance of the contract of June 25, 1881, and 
waived any claim for further pertormance thereof, and have 
prevented any further performance, if such were necessary, 
and have made divers and sundry changes in the machin- 
ery, so as to prevent and render impossible any such fur- 
ther performance, if such vere necessary, and employed the 
MeGowar Pump Company of Cincinnati to do work to be 
used in making other changes and alterations, which last- 
named work amounts to the sums of S1L.5O84.06 and $146.50, 
for Which aWaction is now pending against the plaintiff on 
behalf of the MeGowan Pump Company; and have re- 


moved the steamer “Tan Bark” and all said machinery 


into the State of Tennessee. and converted the same to 
their own vse. 

To this amendment to the answer, a general demurrer 
was filed April 5, 1882, and on the same day a reply. The 
reply. (Reeord, 12) to the second defense, denies that the pro- 
visions of the contract, that.the hydraulic machinery would 
sustain and work up to a pressure of fifteen hundred tons 
or that the time necessary for pressing and delivering each 
bale of bark would be two anda half minutes, were wholly 
Without consideration, and denies each and every allega- 
tion contained in the second defense not admitted in the 
petition to be true; and, for reply to the ‘Aird defense, avers 
that the written instrament, set forth im said /4ird defense, 
Wits executed by ani between the parties to this cise, on 
the Stith dat ot March, [S82 -: that it pad Lo the defendants 
the sum of 84,000, and denies each and every allegation, 
q*¢)] tuined itt snd third defense, hol admitted. it the peti- 
tion or ith the reply, to he true, 

And the reply further avers that said written instru- 
ment of Mareh 30. D882. was procured from plaintifi on the 
faith ot representations, Hinde bs defendants, at the time 
ana prior to its execution, bial they had operated and 
tested said hydraulic machinery up to a pressure of one 
thousand tons, and that the bales of bark pressed by them 
qty the trical minde of the machinery (ot) March a § }S82. hid 
received a pressure of one thousand tons from said machin. 
ery, und that said machinery, as so constructed, had been 
by the defendants operated under said pressure of one 
thousand tons; that said representions were wholly untrue ; 
that sanl defendants never did, at any time, operate said 
machinery under such pressure, and never tested said ma- 
chinery up to said pressure; and never did give any bales 


of bark such pressure ; and had plaintiff Known that said 
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defendants, and deseribed in the petition, that said written 
bsstrament was signed on the tarth of sald representations, 
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mediately notifted defetidalits that sala ugreethient Was nui 


and void, and the same was thereupon abandoned by the 
parties thereto, 

Thre POpUN, to the fom f defen e. salmits the removal of 
the steamer * Pan Dark. with certain machine V thereon, 
from the jurisdic ion of the court; admits certam changes 


, , : . ‘ me ; * as . " ; ns. ; ? a. 
snd alterations ion portion of the machinery ; and dlenles 


each and every other allegation of the fourth defense, not 
> 4] ‘ . ; ‘ ae 
admitted in the petition or reply to be true 
_§ s : * 


It further aversthat defendants wholly tailed and refused 
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constructed, and hmavire fatled and retus dtodoans turther 
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the demurrer, and suppose it was (practically) withdrawn 
bv the filing of the reply. 

Phe trial of the case began on April 3.1885, and the 


verdict was rendered May 8, 1853, on which day the de- 


fendants moved fora new trial, (Record, 24), alleging, as 
reasons, the admission of Incompetent testimony, the ex- 
clusion of competent testimony, error of the court in in- 
structing the jury, error of the court in refusing instrne- 
Tiohs asked for by the defendants, that the verdict ot the 
jury was contrary to law, that the verdict of the jury 
Wis contrary ic.) the evidenee. ana th it thie damages were 
excessive, and aiso moved to arrest the judgment. The 
court overruled the motion and entered judgement, 

The Bill of Exceptions, (Record, 25 to 72,) shows that 
each party eave evidence tending fos Ppport the issues on 
his behalf, and that, at the end of tie testimony, special 
charzes were asked by both sides, some of which were 
given ana SOnne refused by the cour’. The whole of the 
vreneral charge Wis inserted in the Bill of Exceptions, at 
the request ot the plaintiff. Portions of it were excepted 
to by the detendants. We shall hereafter, in the course of 
the arc”imen, state the portions oy wh eh we now make 


complaint, but it seems unnecessary to repeat them here. 


ASSIGNMENT OF ERRORS. 


The assignments of error may be found printed on page 
74 of the reeord. Thev eonsist substantially in errors of the 
heolow: First: In overruling the instructions asked 


plaintiffs in error, defendants below. Secondly: Tn 


oiving thie instructions asked bv thi plaintiffs below. 
Thirdly: In the general charge. Fourthly: In overraling 


our motions for new trial and in arre-t of judgment. 
These errors for convenience of the argument mav be 
subdivided into classes. F’rsf are errors relating to the rela- 


tious of the parties to each otler, ViecGowan aud Bliss 


1? 


Claiming that they entered into the contract, as a corpora- 
tion, under the name of the MeGowan Pamp Company, 
and not as partners; the plamtiffs, The American Pressed 
Tan Bark Company, claiming to the contrary. In this con- 
nection, and in order that it may contribute to a better 
understanding oft the case ly tiie court, it ix perhaps vell 
toexplain that the first suit between these parties was 
brought in. one of the state courts of Ohio by the Me- 
(rowan Puinyp Company, as il corporation, ugiainst The 
American Pressed Tan Bark Company, tor the amount re- 
maining dae under contract, in which action the steamer 
a Pan Bark ” Wits attached: that Immediately thereafter 
the present action was brouglit, and, at a later date, the ae- 
tion lirst brouwht, hiamnely, by the MeGowan Pump (‘om- 
pany, as a corporation, was removed into the Cireuit 
Court, and is there still pending, and is the other action 
referred to in the record. Although brought first, it as- 
suywed a laternumber and standing, on the docket. because 
the removal brought it into the Federal court at a later 
date than the bringing of the present suit. 

The second class of Crrors, ot which We complain, re- 
lates to the right of the plaimtith to recover on the contract, 
assuming that its suit was brought properly against 
the defendants as partners. The petition, it will be ob- 
served, counts Upon the contract, alleges its performance 
by The American Pressed Tan Bark Company, and is 
wholly inconsistent with a recovery Upon the theory that 
its performance by the Tan Oark Company was in any re- 
spect waived or modified by the consent of the defendants, 
or that there is any estoppel upon which the Tan Bark 
Company may exeuse non-performance by it. The im- 
portance of this class of errors grows out of the fact that 


it Was not pretended, at the trial, that the steamer “ Tau 


Bark’ was finished, or in a suflicient state of readiness to 
receive the machinery, within sixty days from Jane 23, 1881, 
and yet the basis of the judgment js non-pertormance 
by the detendants acc rding to the terms of the contract, 
Which necessarily involved the delivery or tender of the 
steamer by the plaintiff, in condition to receive the ma- 
chinery within sixty davs after June 23, 1881, or rather so 
early during said period of sixty davs as to give time for 
the putting the machinery on board. 

The third class of errors complained of relates to the 
contract of March 50, 1S82, which was treated by Judge 
[latmmond as only modifying the original contract of June 
23, ISS1, by eliminating from the latter the guaranty that 
the machinery would press one bale of bark in each two 
and a half minutes, without further effect. 

The fourt f class of errors vrows out ot the charge of 
the court that the amount due and unpaid on aeconnt of 
the contract is not to be deducted trom the damages ;. that 
is, that the Tan Bark Company is to have the equivalent in 
damages for full performance without paying the contract 
cost price of the work. 

There are other errors not so easy to classify and state 
together, but which may be treated under a fiyth head as 
miscellaneous errors, 


Upon these propositions we submit the following 


argument: 


ARGUMENT. ‘ 


The reeord shows, (page 40,) that the plaintifi asked 
the court to charge, and the court dra charge, that if the de- 
fendanuts prior to the making of the contract of June 25, 
ISS]. held themselves out to the harotitk iis partners, ana 
the plaintif! having dealt with them as such prior to the 
making of the contract, entered into the contract believ- 
Ing them to be a tirm, atid without notice of their corpo- 
rate character, then the defendants are liable on the con- 
traet even tf they were in faet acting, not as a firm. but as 
a corporation, When it was made. This instruction was 
twice repeated in ditherent language. On the other hand 
the defendants asked the court, (Reeord, ». 43.) to charge 


the jury as follows: 


“ Ttthe MeGowan Pump Company, which entered into 
the ecoutraet of June 25, T8S81, was in taet an incorporated 
company, and not a partnership, then the plaintiff can not 
recover 1h this Case, VW hether thie plaimcutl ‘upposed it to be 


? 


‘A partnership or not. 
And again at pages 46, 47: 


“Tt the agent of the plaintiffs sent here to make con- 
tract tor this work did contract with the VIeGQowan Pump 
Company, and tac it explained to him that the said com- 
pany had organized as a corporation, and the detendants 
went on under said corporation, and did the work provided 
for, Which the plainti® subsequently took from said corpo- 
ration, they can not now deny that they dealt with the 
said corporation.” 


[t will be observed that the first and second charges 


ld 
given at the instance of the plaintitl, (Record, 40,) do not 
speciiy any limit of time 


“prior the making of the contract of June 23, 


1881,” 


— 


at which, or during which. the holding out of the defend- 
ants to the plaintiff as partners, and the dealing of the 


plaintiff with them as such, would have the effect. in the 


absence of notice of the change of the firm from a part- 
nership to a corporation, to fix the liability of the defend- 
ants as partners. It is not intended to deny the familiar 
rule that where a partner, to whom credit has been, or 
may have been given by a eustomer, secretly withdraws 
from a tirm without notice to that enst nner, he may be 
held liable. Lovejoy v. Spafford, 93 U. 8. 830. A. totally 
ditterent rule applies, We submit. ro corporat ons, Corpo- 


rations are organized in pursuance of law. In Ohio, they 


Possess a publie chara ter; the record of their organization 
is in the offiee of the Secretary ot State. There can be 
nosuch thing as a concealed or hidden corporation, Mannu- 
facturing corporations, to which class this COMM pany be- 
longs, are required by section 35855, Rev. Stat. Ohio, to es- 
tablish and publish notice of the place of its prinetpal 
ofiice. The court wiil not presume that this was not 
done, 

In the next place there was nothing before the jury to 
justify these charges. The Bill of Exceptions states that 
the plaintiff and defendants were in correspondenee prior 
to the organization of the corporation, but there had been 
ho dealings whatever between them: and the Bill ot Execep- 

ae 


tions does not profess to stute anv prior to the organization 


‘ 


. 


ot the corporation, The question then, to be decided by 


the court. is this: Is it the law of the land. where parties 


enter into il corresponden 
correspondence, 
ancl, aifer sueh organization, cChnters inte il contract 
COPporatve Mame, that the fact that the same name had been 
used by the prota 
organization, In correspondenee, bi 


Or denling or contract whatever, a ve 


just i fle 


a CORT? ration, prevented, pon a contract, Whit ip in point 
of fact, was made by thems in their corporate capacity. We 


submit not. 


nothing. 


one of them is orgajizes 


a 
iagnainst them as individua 


‘the use of the old 


». and. during the course of the 


basa corporation, 


‘s of the corporation, before corporate 
tnotinany transaetion 
ict and judgment is 


-,ora recovery by them as 


letter heads amounts to 


t. Foe. 


[un the next place the charges are misleading. 


fix no period ov 


eontraet 


partics becomes elfective to Withhold from the defendants 
the protection of their subsequent corporate orevanization, 
To make the ch: 
the parties, it seems to us that it should be moditied so as 
to —s shortly prior.” 


any period of time. no matter how lone. mi 


imit of time, prior to 


ne paket 


of une 25, I8S1, in which a dealing between the 


© cood law so as to do justice between 


On the Theory Of these charges, 


‘7 
— 


between the prior dealing and the subsequent dealin 


if,at the time of any, however remote, prior dealing, the 
parties had held themselves out as ; 


ws a partnership, 


1 
Arrerwirads, Atl 


partnersh) 1 ana dealt 


date take the benetit of their vorporate organization 
- ‘ 


The retusal of the court to givethe 5lst charge asked 


| Vy 


ble, and had a’serious tendency to mislead the jury, and to 
prevent the general charge from having its proper effect 
upon their minds. 
Cilli stand in a Cilse acrains 


known corporate existence at the time of making the con- 


the defendants, (liecord, 4H), 17.) wis wholly InNexXcusn- 


be possible that ii verdiet 


uals as partners, when 


lil have elapsed 


ahiyv 


7 


tract has been sh) Who. lt the plaintiffs agent sent to cone 


tract tor the work did in fact, knowingly contract with the 


corporation, ana if the detendants dick thew ork us a CcOrpo- 


ration, the attempt to hold defendants linble us il partner- 


ship is a mere Impertinence. 


IT. 


The second class of errors, of which we complain, 
grows ont of the taet. that this action is brought for the 
breach, by \icGowan canned bliss, of a contract, which, ac- 
cording to the plaintiff's petition, had been fully performed 
by The American Pressel Tan Bark Company. The peti- 
tien ‘Ls already shown avers, in so anv WoPras, (Reeord, 
3.) that 
iP it has wholly performed the parts of said contract on its 
part to be performed, 


ancl it avers its breach of the eontract that VieGaowan and 
Dliss 

“have wholly failed to construct. erect and complete said 
mich Hery aecording to sad contract, al 7 defendants have 
wholly futled to erect ana complete said Inachinery, within 
thi fini vet forth in said contract, ° . , And said detend- 
ants have wholly failed and refused to pertorm said con- 
tract. 

And turther the petition, (Reeord 4, 1.) seeks to re- 
cover damages, because of the alleged loss of tan bark, 
which had, been bonght, and stored Ol The ‘Tennessee river, 
ready for pressing, before the making of the contract, with 
a view to the completion of the contract at the time }re- 
scribed by its terms. q@ As the answer denies all averments 

: . 3 | * > ; ’ ] > — ’ 
of the petition not Arnitted, it follows that the plaintiff 


could recover, in this case, only upon proof that it had per- 


|™ 


formed the contract according to its termes, and that the de- 
fendants hes failed to perform according to itsternis. The 
issue thus iiade is wholly inconsistent with a recovery on 
the theory, that the defendants had waived the pertormance 
of any part of the contract, or reieased the plaintiff trom such 


J 


pel formanee. ai wPpene Slone, 4 Odie St. 49. 


Upon this part of the case we submit, first, that the 
motion to arrest the judgment should have been @ranted. 
i el . . . 1 > . 
Phe Petition ls fatally detective, unless the averment of 
perfor iaance by the placduntill is to be treated as an averment 
thatatier the 20d day of Jane, ISS1,andin suflicient season 
before thie ena oft thie } eriod of SINE dave. within \\ hich the 
detendants were to perforin, the plaintiff had so far com- 
pleted the construction (>] the boat =) th,; | lt Wills 1} fact. 
ready for the reception Of Tae wi elaine . 

In the second place the plammtiff could not recover, on 

oe . . 
the issue thus nade, CXCEPM by Provinnge, (OF ith Case thie 
eontrarvy were proved, ) Prise the bpercit Wits renal y foot’ the le- 
ception of the machinerv in time to have allowed it to be 
placed thereon before the end ot SIXts dave Pron Sune ede 


Issl. Dut ct) the trial ot the Cisse, (Record. ore) ) the de- 


fendauts gave evidence, 


— 


“that the boat was not launched or presented tor the ma- 
echinerv until November, P8812...) that the boat was 
not ready for their work until about the 10th of Novem- 
ber, ISS1.7 

And turther, thev proved thal the delay in the progress oft 
the work was wholly caused by the non-completion of the 
boat, and by its insufficient character when claimed to be 
completed, There was no evidence whatever, eiven to the 
jury, tending to show that the boat was completed, or ina 

; . ; , oh + | : oa } . 

sutlicient state of Progress, TO have received the machinery, 


Within sixty days trom the 23d of June, 1881; on the con- 
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trary, the plaintift’s own testimony, (Record 26, folio 50.) 
showed that the boat was launched in November, 1881, 
und not sooner. 

Plaintiff s Exhibit I, (Record 36, folio 75.) consists of 
aletter from the defendants to Beach, plaintiff's attorney 
in faet, dated September », 1881, in Which they Say to him 


that 


“There is not nor has there been enough water in our 
river to launch boat for a month, and appearances are 
ngalnst there being enough for some time to come.” 


Plaintiff’s Exhibit R. (Reeord, 39.) is a letter from de- 
fendants to lames Maek. the boat builder. dated Oetober 


17, ISS1. beginning: 


\* Sone two weeks dae Vou notitied us that the boat 
was ready for delivery. On examination we find that 
there are 52 floor timbers broken and bottom plank 1s 
Spriune ofl timbers: also heal is hogeed ana twisted, both 
ends down, and not sufficiently streak-bolted; also she is 
not sufficiently side stiffened, necding a side-studding every 
12 or 15 feet. Sx8& of oak and 4 to 6 screw-bolts, with 
heavy washers on each; also a stern water-tight bulkhead 
athwuart stip ot Sd pine, (wing to The timbers being 


broken if Will be necessary To dock her, 


With further complaints not necessary to reprint. 
Also plaintitt’s kexhibit SS. (Reeord, 40.) consists of 
plaintiffs letter por beach, to detendants. dated October 


»5. ISS1. contatning the following sentences: 


“You will therefore telegraph me as soon as the boat 
is off dock, Also please telegraph when she is placed on 
dock. I shall endeavor to be on hand as soon as Mr. Mack 
is prepared to make delivery, so as not to cause a mo- 
ments delay.” 


On this state of testimony, the plaintiff asked the 


a. 


i) 


court to v1Ve, and the court uve, the ftourteenth Spe itl 


charge, (Record, 42): 


‘ith. Li the jurv find that the contract—made as, 
alleged with defendants, and that after the day mamed for 
the completion (ot the contract. the work not beme then 
completed, that the boat was net then in readiness to re- 
celve it: vel if the boat was thereatter made ready by 
James Mack, and the defendants proceed under the con- 
tract* they were then bound to eonmtete if Within the same 
leneth Ol tithe conteomiplatod by the original auvreetnent 


and such additional time us may lave been lost inthe pros- 


ecution of the work. ocexsioned by Maek’s delav in the 

‘ ‘ane ; ' : : 
construction of the boat, nal pilbitneer Wh this thie Vv afe liable 
for tlic COTSeUHCHees (ol such taiinre and delay. 


’ . . . . + + 
Wo submit that the court erred in giving this ecnaree. 


~ oe 


ivst thie poleataatiih Wis not entitled to this charge under 


Z , } } : } ‘ ‘ ’ 
the IsSUCS ahd secomediy, assting tie Tacts to have veen as 
; hare mer We ‘ ; ' 
stated in the e mareve, neverthetess UT the boat were hot 


completed in time to receive The michiners Within the 
SIXTA aavs provided by the contract, the contract of the 
. * - } »* | . 
defendants. tf they proceeded in the eonstruction ot the 
machinery, became auhnoagreement to de iver the tnachinery 
within a reasonable time atter the boat should be made 
ready for its reeeption and not otherwise. 

Phe trne rule, as it secs to ts, applicable to this case 
Was presented by severn! instructions, asteed by thedefend 

cus presented OV SsCVOCPal TAstPue hOolis. tis KCC \ tit cherery - 

ants. each of which was refused by the court. to wit. 
(Reeord, 43 

s Ath. hist the contraet sued on is entire ana entitled 
the plaimtiti to have the machioery therein deseribed built 
oat furnished by the plaintiff within 
60 davs trom June 23. (S8loand if the plaintit® tailed to 


furnish such boat until after the said period of. 60 davs 
from June Lt; $i ISS], braved expired, ana Ly reason ot such 


fuilure the cdetendants were unavle to begin to. set iy) 
. A 


= 


and sel ty) ot) beevsaral } 


} 
a4 


such machimers on board suid boat until ufter the eXpIra- 
tion of said period of 60 days trom June 23,1881. then the 


defendants ure entitled to recover, 


=a 
And further, (Reeore, 45): 


* 21. Weask the eourt to charge the jurv thatif the 
Lrogat Wis not ready tor the rachiners 1 crime to have the 
sume put up within 60 days from the date of the contract, 
but that the parties subsequently proce ded at the request 
ot Beach To put the tachinery pon thre boat, they were 
only bound to proceed with reasonable diligence under the 
circumstances, and were not bound to complete the same 
within 60 days thereatter if the boat or foundations pro- 
vided for the machinery were so insufficient as to prevent 
such completion within said time.” 


And again, (pages 45 and 46), the defendants asked the 


court to instruct the jury as follows : 


oe That. its the machinery Was to he pout ip On i 
boat to be bei biistit (| ly the plarnrith, tr r"é quire of the dle- 
fercdants tha thev have the machiners tornished and potat 
upon the boat within the 60 days, the plaintiff must have 
TA thre bout reads ane tit ror thie PUPpose in ine to cha- 
ble the detendants to have put the machinery in place upon 
the boat, the same being ren AY therefor within the 60 dave, 
and it the boat was not ready in such time, then the plaint- 
iff con not recover damages tor not having the said ma- 
chinery so completed within 60 days. In such case the de- 
tendants were On bound to proceed with due dilivence 


under the circumstances. 


The following portion of the general charge was also 
excepted to and Is embraced within the same argument, 


(Record, 48 


“Tt the jury find the contract was made, as alleged, 
with the defendants. and that alter the day named tor the 
completion oft the contract, the work rel beg then COT. 
pleted, that the boat was not then in re adiness to receive it. 
vet if the boat wus thereatter made read) Dy Mr. Mack, 
and the detendants proceeded under the contract, they 
were then bound to complete it within the same length of 
time contemplated hy the original agreement and such ad- 


ditional time as may have been lost in the prosecution of 


the work oceasioned by Mack’s delay in the constrnetion 
of the boat, and failing in this they are liable for the con- 


sequence of such failure and delay. Therefore the eourt 


charges you that the lefendants are onlv lrable for any 


damage caused by delay for the period of delay tound by 
application of the above rule to the proot in this cause.’ se 

When the Tan Bark Company failed to have the 
steambout ready, for the erection of the machinery, in time 
tor performance of the contract according to its terms, 
they prevented the performance of the contract. This, in 
effect, ended it, and lett the parties to make new terms ot 
dealing. Any further mitract thitist he Implied from the 
circuinstances, Phat they went on. on both sides, to per- 
form Whit Wills ron ot tne contract, by no wWiealis involves 
bere postponement, or shoving along of the former ALTCC- 
ment as to the time ot performanee, On the contrary, 
there were no specified terms of contract, anil the real COl- 
tractual relations between the parties were left to be im- 
plied from the cireumstaneces. That is altogether a false 
view.sone Which the law does not Imipute to them, and in- 
consistent with their position, which keeps the original 
contract as to time 11) foree, simply postponing its effect by 
the number of days wasted by the plaintith, No evidence 
ean be found in the bill of exceptions tending to favor the 
theory that the defendants agreed or would have agreed 
to erect this machinery within sixty days aiter the delivery 
of the boat. in November, ISS81. Their original contract 
Was not, to put up the machinery within sixty days after 
the delivery of the boat. [t was to erect the machinery 
Within sixty days from the 257 of June, I881, and this was, 
necessarily, upon the undertaking and promise, of the 
plaintith. to have the boat ready for the machinery in sueh 
Seasoh before the end of the SIXtV days, as to enable them 
to comply with the contract on their part. Because the 


defendants were willing to contract to deliver the ma- 


ys) 


chinery, Within sixty days trom the 23d of June, it by no 


means follows that they would have agreed to erect the 
machinery at any earlier or later date with the same speed. 
fron can not be handled during the winter months with the 
sume ease, comtort or cecerity that the summer permits. 


A stone or Lyre k-mason right gneree to erect a house 


Within sixty davs, savy from June 23d, who would never 


eonsent, who eould hot, 1h fuct, in this climate, perform 
such a contract Within the Same or a much longer period 
of time after the 15th of November. 

Again, if the boat had been delivered in season, atter 
the 23d ol June, to have CPe ter| the ihe! Hers Iyy the end 
of sixty days, the defendants might have had their werk- 
men al licanncd, and Hot on strike, their contracts tor iron 
mide, nd “ut their arrangements COMP tect, or beheved to 
be completed, so as to Justify them in fixing a limit. All 
the conditions ct stich ahi cl terprise riled he changed in 
the winter, or at anv later date. Theretore it is, as we re- 
specttully submit, that no authority can be found to justify 
the proposition that when a parts has broken aconutract ly 
rendering its performance impossible within a stipulated 
time, and, after the time has OX pL l, thie ] arties wo Om Ol 
both siles to perform the contract, that part of i which 
has been rendered impossible springs Into renewed hte and 
becomes again binding. It is not pushed along in point of 
time. That part ol it is ended in law. as it Is in faet. 

This contract was not in fact performed within sixty 
days trom the 25d day of June, 1881. Its performance 
Wiis rendered impossible ly: the fanit Of} the halntift. This 
part or term ot the coutract therefore has been eliminated 


intertere with the 


by the act of the rolalntift. [his chiat we 
perrormance ot the residue of the contract. namely. fur- 
nishing the boat and paying. the money on one side, and 


building the nachinerv Ol} the other. Dut the element ot 
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,* 


time has been eliminated, and there can be no rational or 
yust conclusion except that the dimpled contract, or new 
contract Implied from the acts of the parties, was to be 
po rformed within a Tr ‘sonable time, Which t rohit he biore 
or less than sixty days after completion of the boat. 

It must not be forgotten that performance within 
SIXty days from the 23d of June, 1881. and pavinent at the 
end of sach performance, Is just as essential a term of the 
eontract to the defendants us to the plaintiffs. This is not 
il provision Which the plaintitts niet Wwilve and hold the. 
defendants to the rest of the contract. This was a clause 
Which the defendants had a right to insist on, and winch 
the plaintifis absolutely erased from the contract by failing 
to furnish the boat in season to permit its performance. 

A descriptive statement, such as of time, has been held 
by this court to be a warranty or condition precedent, upon 
the failure or non-performance of which the party injured 
might repudiate the whole contract. 

Norrington ve Wright, 115 USS. 188. 


hill UY 7. Pone. Ilo ). =, 210. 


i 


‘ 


Because the parties saw fit to perform the other items 
oft the contract, the time having pissed, it does hel follow 
that they adopted a merely postponed time, as Judge Ham- 
rion thought. The rule applicable to the new contract, 
as In other cases where time Is not stated, must be that of 


rensonable thine. - Chittv on Contracts, 452. 


We quote the following passage from Leake on Con- 


tracts, page SOO, [Tt is abundantly sustained by the cases 
which Mr. Leake cites: 


es Nor can a party object on the ground ot delay atter 
ah acglileseence on his par it the delay. , , 7 So bv 


accepting the abstract of title the purchaser is held to 
waive the objection of delay in delivering it. 2... Nor 
Cun a party object to complete nh contraect on the cround of 
delay which he has himself caused,’ 


On page 3856, Mr. Leake says: 


- Where there is he time fixed Dy the contract the 
law in general Implies that the performance must be at a 
reasonable time, having regard to the nature and cireum- 
stances of the performance, Co. Litt. 564.” 


The element of time having been climinated from the 
obligations of the parties nnder the contract, by the lapse 
of the stipulated time, performance of the residue of the 
contract therefore being necessarily without regard to the 


stipulated period, was to be made in a 


‘ reasonable time having regard to the nature and ecireum- 
stances of the performance, - 

This rule is just, and does not make a new contract 
for the parties. It does not imply that they would have 
agreed to deliver the machinery in the winter as speedily 
asin the summer, or at any season of the year, or under 
any circumstances, as speedily as at the season, and under 
the cireumstatices, at and under which they made the bar- 
gain. At the same time it effects what Mr. Parsons, (2 Par- 
sons on Contracts, * page 61,) lays down as the true rule: 

“That is a reasonable time which preserves to each 


party the rights and advantages he possesses and protects 
each party from losses that he ought not to suffer. 


ITT. 


The third Cliss Of errors committed by the eourt Te 


’ 


lates to the effect of the contract ot Mareh 50, TS82. set up 
in haee vrervba in the third answer, and copied by us on page 
7, aute, On our theory, this contract, of March 20th, 
was substituted forall preeeding contracts. and should have 

: ch ann 1: : 
been the hasis of the sunt, Phe court treated if as a mere 
waiver of the provision of the original contract contained 
in the postscript to the defendants’ letter of April 23, 1881, 


(Ktecord, 33,) in these words : 
“Time required tor each pressing and delivery of bale 
2! minutes.” 


This ditkeréence of opinion between counsel and the 
court as to the contract of March 20, 1882, 1s shown in 
charges asked by plaintiffand given by the court, in charges 
asked by the defendants and refused, and in the general 
charge. The theory of the plaintiff was presented to the 


court in its fevth special charge, (Record, 42.) as follows : 


“10. If the jury fiml that the contract of March 30, 
1TSS2. was duly Made anid 1s binding between the parties, 
it In NOWIse affects the rielit ot the plaiatite to recover tor 
any brenmeh oft the orle inal “wvrreebietl between the parties 
upon which this action is founded, or of the guarantees 
contained iD Ste hy ori@inal dverecinent, Cm Cyt forthe failure 
in respect’ to the time required tO press bark with the ma- 
chiners into bales. and to remove them trom the C\ Linders, 
All the othe I obligations and vriarantees oft thie original 
contract would remain in tull toree, and the plaintiffs right 
to recover tor their breach would remain unattected by the 
contract of Mareh 50, 7882." 


The detendants’ theory was presented to the court by 
several instructions, refused by the court, as follows. (Ree- 


ord, 45): 


6p") 


- 


_ >. That the plaintiff Cill not recover Upon the 
issne in this cause if it appear to the jury from this testi- 
mony that the contraet, which has been read in evidenee, 
bearing date March 30, 1882. was, in good tuith, executed 
and delivered by both the parties to this cuuse.” 

“10. That the plaintitt does not entitle itself to re- 
cover upon the contract of June 25, 1881, by showing that 
the defendants tailed to comply with the contract of March 
30. 1882.”’ 


And further. (Record, ‘3. fo'io 90,): 


«That even if it be true and believed by the jury from 
the testimony that the contract of March 30, 1882, was 
broken by the defendants by non-delivery of the receipts 
or of assignments of patent rights therein described, uever- 
theless such breach does not entitle the plaintiff to recover 
in this cuse UpPOL the contract of June ease sei.” 


To the same effect is the tweltth charge asked by the 


detendants. { Riecord, 44). 


“12. A breach of the contract of Mareh 30, 1882, en- 
titles the party who did not break such contract, if it suf- 
fered damages ly reason of such breach to reeover in an 
auction for such damages, founded upon such contract, but 
it furnishes no ground for reeovery in this ease upon the 
contract of June 25, 1881, for damages suffered by reason 
of a breach of the last-named contract.” 


Another view presented by the defendants is to be 


found in the l4th charged asked by them, (Record, 44): 


“14. That by the contract of Mareh 30, 1882, the 
parties waived and withdrew all previous agreements and 
guarantees relating to the hivdraulie machinery, except 
only that the material of which it was composed had sufli- 
cient strength to work iy) hon total pressure of (a thousand) 
Tons, ana thrat the detendants are not liable to damages in 
this action for any defect in said hydraulic machinery 1f 
suid material bad suthcient strength to work up to such 
pressure, unless under the charge of the court the jury be- 
lieve from the testimony that the said contract was pro- 


DR 


cured by fraud or false representation, and is therefore not’ 
binding upou the plaintifh’ 


‘ 


And again. (Reeord, 46): 


“Os. [If it appear, in this case, that the machinery 
contracted for in the contract of Mareh 30, 1882, was not 
possible to be made as working machinery because the 
material of which it was to be made was not capable of 
sustaming anys hy working ppresstlle, vet tha the tnaterial 
nsed by the defendants was of the strength of 1,500 tons, 
then the Cootrachl oj Nlareh opt), LSs22. Hitlist be construed ils 
relating to the strength of the tmuterial and not to the 


work ing Capacity of the rach nervy. 


The view taken by the court is shown by the follow- 
ing extracts trom the general charge, relating to the con- 
tract of Mareh 30, IS82, excepted to by the defendants, 


(Record, 47): 


“But the plaintiff has not sued on that contract nor 
averred any breach of it in that respect. It has sued for 
brenehes of the uaPanty fora wood machine and nothing 
else: This contract is pleaded by defendants as a defense 
to a claim of breach, and so setting it up the only question 
Is Whether it constitutes a defense. It is only a supple- 
mental contract to that of Jnne 23d. It continues the 
euarantees of that contract with the exception as to time. 
It does not make new wuarantees tor a new consideration, 
Iyuat obligates thie detend: hits to Curry ut the old eontract 
with the named exception and imposes on detendants new 
obligations about the patterns, ete., Which are independent 
and separable trom the old contract and the old eonsidera- 
tion. The court, therefore, charges vou that its only effeet 
is to reduce the original guaranty tor the eapacity of the 
machine im respect to the time for pressing the bale if you 
find there Was no frand in procuring it: if there was such 
fraud it leaves that guaranty still in foree.” 


And again, (Record, 48): 


3 The defendants claim that its proper construction re- 
quires that [900 tons only applies to strength of material 
to endure that pressure as a maximum of endurance, not 
tour a continuous working presstife, lt belonged to the 


“ae 
ae? 


plaintiff to sav.what it wanted and to defendants. to con- 
sider it when they made the contract whether they could 
vive that which was wanted. There is no proof tending 
to show that the proper construction is that the plaintitt 
only winted a machine of sufficient strength to endure a 
test of 1.500 tons: but ani the contrary, read in the hehe of 
the circumstances proved, the language of the contract 
clearly means that the plaintiff wanted a machine by which 
they could deliver on each and every bale a compression ot 
Lo Tons if they chose =o TO Use it, ana whi ch would Cli- 
dure the work tor the length of time such a machine would 
wear under pradent aud reasonable management by the 
plaintith” 


Also. (Reeord, 44) 


‘If the jury tind that the contract otf March 30, 1882, 
was duly made and is binding between the parties, it In no- 
wise affects the right of the plarititt to reeover for any 
breach of the original agreement between the parties upon 
which this action is founded, or of the guarantees con- 
tained in such original agreement, except tor the failure in 
respect to the time required to press bark with the machin- 
ery into bales, and to remove them from the evlinders. 
All the other obligations and guarantees of the original 
eontract would renin Wn full force, and the plaintiff's 
right to recover for their breach would remain unaffected 
by the contract of Marelh 30, 1882.” 


‘The contract between the parties, upon which suit was 
brought, is conta | in wink accepted proposition, from the 
MeGowan Pump Company to 8. IL. Beach, as oo 
fuct for the American Tan Bark Company, dated June 23, 
ISS1. (Plaintiff’s Exhibit A, Reeord, 51). This contract 
does not fully specify the power which the machinery was 


to have, but refers to it by the following stipuiation : 


“All to be done in a workmanlike manner, and of first 
class material, and set iy) abourel Your boat 1 (Cinelnnati, 
Ohio, for the sum of twenty-three thousand seven hun- 
dred dollars (823.700), the above  machinaes to have a 
sufthicient capacity Lo do the required work. and vuarauteed 


and to pass rovernunnient Inspection. To be completed in 
sixty days.” 


Atter the aece prance of this eontract by Beach, Dar- 
win, president of the ‘Tan Bark Company, wrote to the. 
defendants, June 30, 1881, (llaintift’s Exhibit B, Record, 


3?.) that the econtraet is 


‘ontirely satistactory, as we understand—that ts, that the 
capacity of the presses, ete., are In Keeping With guaranty 
expressed in’ your letter of April 2%, ISS1, which we con- 
sider a part of vour contract, in so faras guaranty of the 


Presses sre Concel head, 


To this the defendants answered, July 5, 17881, (Plaint- 


».) 


iff’s Exhibit C, Record, 52): 


“Our contract is in accord with ours of April 25. Of 
course, We do not know nor could we guarantee any thing 
in reference to whether the bark wiil bale or not. or weight 
or size of bale. Phat we consider an experiment, and can 
only be demonstrated 14 teat. 


Jsetter of April 25d, (Record, 33,) is plaintiff's exhibit 
D, containing plan for bark press, closing with these 
words: 


wai “eg press can be used up to 1.00) tons pressure, 
i? we ~Time required lor each pressing and delivery of 


bale, 25 minutes. We guarantee the whole.” 


Plaintiff also relied on a letter from the defendants to 


Darwin. dated Nl L\ 20. 18381. (Record, bib. Plaintift’s Kx- 


hibit Ky) which contains the following sentence: 


“We do know the motions can be made in 2) min- 
nutes and the Pressure 1200 tons eviven, but what kind of a 


bale it will be we do not know.” 


At the time of the contract of Mareh 30, 1882, 812.500 


had been paid by the Tan Bark Company on the original 


contract for 325,700, leaving $11,200 still unpaid, and the 
machinery was on the boat, afloat in the Ohio river. 84,000 
were parla soon after the execution of this eontract, on 
account of the 811.200, making in all 816.500 paid, und 
leaving $7,200 still due: and the contract consists of an 
absolute transfer of the machinery on the boat, deseribed 
as 


‘ 


‘all the machinery embodied in our contract and ex- 
tras: 


with receipts in full for all material and machinery furnished 
the detendants by other parties for the steamer “ Tan 
Bark.” 

The written contract provides,—and if this were all, 
a plausible argument might perhaps be made to sustain 


Judge Ilammond’s ruling, namely, 


* The terms of this sale are as follows: To continue all 
former agreements and guarantees except time required to 
press bark into bales and removal from e\ Linders. 


The ugreement then proceeds tomakea further new con- 
tract for the defendants, by which they agree to transfer to 
the Tan Bark Company all special patterns made tor their 
hydraulic machinery and their exclusive interest in the ace 
cumulator and double-end arrangement on hydrauiic press 
for bark purposes only. 

The plaintiffs and Judge Hammond read this contract 
as if it ended here, with the addition of the closing words 
acknowledging the receipt of the tour th meand dollars by 
the Pump Company. But the contract does not close 
here. It contains the following language, which we claim 


fullv sustains our contention : 


* It is hereby agreed that the above guaranty cover- 


ing hvd. machinery extends only to the strength of ma- 
terial only put up to the 1,500 tons pressure.” 


This language Is bart of the contract of Miareh oi, 
1882. l is citi essential portion of it. It is entirely and 
wholly obliterated and eliminated from the contract hy 
the rul ne of the Cirenit Court. and by the contention of 


the plaiitiil. Dut the parties used it: suw fit to Insert it. 


ry? 
he language, 


"£0 continue all former agreements anil vuiaranteecs except 
tive required ta press bark inte bales ern removal trom 


eylinders, 


: rr ; a ve asi 
Is not tne Only lneunage of the contract: but it is niodified 


by the later. the subsequent words, 


that the ahote ciarantec covering hvd. machinerv CX- 
tends only to the strength of material only up to the 1,500 


— 


tons Pressure, 


This is a withdrawal of all wuaranties relative to the 
hydraulic machinery, except that the strength ot the ma- 
terial should be such as to bear 1,500) tous pressure. 
Whether this means 1500 tons pressure continuously as a 
working pressure for an indefinite period of time, defined 
Se ad, aa ee 1] we i ee 
1h} law iis reasonable tiie, or for a shortei period, Is 
ae i ae : a 
Wnmaterial to this cause, Phe Court uh ettect rola the yury 
it meant nothing, wdVisiIng them that the contract of 
Mareh 50, ISs82, affected the prior contracts oniv in with- 
drawing the guaranty of time required to press bark into 
bales and removal from evlinders. 

ft is evident trom an examination of this eontraet. 
(Reeord, LQ, >>>, ) that the Parlier part oO] it Was Written on 
the theory that all former agreements and guaranties were 


to be continued, except as to time required to press bark 


ad 


>.) 
*).) 


into bales and remove from evlinders; that the contract in 
this form havine been submitted to the parties, was found 


Insufficient, and then a modification. distinetly stated as 


such, was made in the following language : 


‘ 


os Tt Is hereby agreed that the ahore ruarantyv cover- 


ng hye. Inachioerv extends only to the strength ot ma- 
terial only lp) to the 1.900 tons pressure - 


In the first place, that this is a modification or change 
of the earher part of the agreement is indicated by the use 
of the words * above guaranty.” 


It is obvious, in the second rlace, that pon Judge 


Ilammond’s construction these words were unnecessary. 


ancl that. according to hiitn, the language thus introdnueed 
does hot modify or in any i spect acer the * “hore (iadpe- 
antyu.’ 


} 7? 


In the thir place, the word ~ nay 1s twice used, 


i 


Phis is in the original, and it was done on purpose. In 


printing the record in this cuse, (at page 10.) the printer 
seems to have thought that one of these “onlvs was un- 


hecessaPy, ror he has iti icized the second, which 18 not 


in the original, nor in the manuscript from which he 


printed, and is not In the copy as printed on page 36, 
What is meant by the guaranty ts Dini on its face, 


y covering lvdraulic machinery 


“that the above guaranty 


that is to sav 
pte 1] former agreements and gnuara 
* , sor | er 
afte bo Hiveaeratiite Machinery, extend oniv, 
7 : ~_ ! 
h of material. and asto 1 oOniv, 


up to the 1.505 tons pressure. 


The consideration of this contract is the payment ot 


} : | 4 + ait Dai 7 +) ‘ 
the residue of the ori@thal COntTPAaACE PIECE, namelv, SELZOO, 
logqether mith aa eeipl ab fall faopal Pirits, ANG AL Hrreetel tO 
deliver all special pratt rhs forthe UVaraAnIIC Tha hinery, ana 

: ‘ 1” + » Is Pay £. | &. ype Paedd a i ; " ik 1¢ ; te rest 
to trouuster, a7 = Sa ciil Lil » BARFEER EB PEREE Y « iit ‘ \ itis \ bh} ef 


, ‘ i> ’ . : ‘ : ’ S @ 
Q| Lie \icGrowan i tlitide C Omiiaiav i thie NCCULLULALO! aha 


a eB s. 7 ‘ ° , ; ; : ; " } ‘ - ; ss i 

double-end arraneemehe Oo HVA de mPress Tol bark pur 
. 4 
Poses oOniyv. 
> 
Reference i‘ 1 4 abit we if ris veoniainMed mM 
' , | be F sure ' . se : hae ? . * 

the lettel (>| Jane au * De Relal sate Wail 4 the COMTI Citi iWo 
, } Pritdye? 1} - : : j ’ 3 ‘ as } bes ont ' ® + | : 

Classes OF MachinerV Were OU DY tt (erenaahts 1ror cil 

e- . sil : - So , oro 8 ‘le 
pobeutirtaih, baat ely, bvdrauiie machinerv for pressing Dark, 

} y ..> {" } 
and scenth Dollers ana machimeryvy TOP pPropenime Che Sreadiil- 
. ; 


| & ile ia. P } ¢) | 
pel ne the steamboat, heoriema~wuarantyyvy thatthev shou 


i : ‘ } ‘° -_ } : bf 
be made man Wworkmahillke Dniahner and OF TPst-cliss thate 
. ’ 
ric. Wil i sLithe sida cS saclt \ Ty) ata H ‘ } Wy i ‘ } o ernicl 
etiaranteed (O pass roverhmcHl inspection, is 1 T ino ified, 
I esa hi : beteche ; Pe er 
As to the OVarathiie machberv, Willch Was Thitended forrtie 


a pete : ‘ 
pressure of DOAPK tO Dales, all Cuarahties are Withadrawh, 


ePXCeEDY t hast relating to the strength of material. and as to 
i 
that all owuarantics are Withdrawn except tuat it would 


s work. but 


e- 


bear Lo tons pressure, not for continuo 


| | 


tO 100 tons. or without bursting wupon. test. 
i 


Any other construction of the contract of March 30, 1882, 
— . ’ . 4 ° ry < j ‘ 
eliminates this sentence from it. Pinis sentence was added 


- 
— 
- 
- 
/ 
J 
. 
- 
- 
- 
na 
—p 
~ 
omnes 
— 
. 


ly the parties iis the least 


purposes 


- 


. ray} } *3) } 1} 
and ch slots. Phe words are not il used: but earetully 
4 ’ } . , +? : | yp 4 . } 
adapted to a precede ena, iar ‘YY relate tO the.” abere vuare- 
aunty eovermng hvaraudliie mach mervy, Showing that the 


and the steam boilers and engines ior propelling the wouat, 


~ ht . r } *% "by } . } ** . 
or steam machinery. lhe use of the word * only ” twice 


is itisoO lndicative, ana the eontiract seeins to us aS plain As 


if it had said 


= 
us to steam machinery all former agreements and g@uar- 


adbities are continued, and as TO hvdrautli Prague “ainerv noth- 


Mg is wnaranteed except the strength of material. and that, 


OULY il}? to The 1 yt) Taps Dresstire, 


lo show how severely Judge Hammond's adverse view 
} re? th} t | : leafe bea) | ‘i? Ww entirely 3 ly HN): | 
Lp vOni ike (hs Hedabits, ane LOW CTITIPOLS it eliminates 
from the e@ase and i’om the contract ot March 0, 1882. 


? 
; 
Liiis sence! ce 


: : 
“Tt is hereby agreed that the above guaranty covering 

hvdrantte Inachimerv extends ontv to the strength of thate- 

rial only up to the 1.500 tons pressure.” : 


We ‘yl te the lohowimnge charges giveh aha refused by him, 


and from the general charge: 
The fitth charge given at the instance of the plaintiff, 


(Record, $1.) Is: 


“Sth. The written coutract, if the jury find it was 
race between the plarmtitl and the cle bendant, requires the 
machinery to be made under it to be constructed in a work- 
nimnnlike rihner and of first-class rrateriats ara To be ef 
up aboard the plaintith boat In Cinemmnati, Ohio, The 
machimery Is to have sufficient CAPACIEN to do the required 
work. and Is rirantes d by the Nie Gowan Pump Company. 
The contract. having thus defined the character of the work, 
it Cah not 1 that respect hye varied ly parol evidenee, which 
is admissible only to enabie us to properly interpret the 
contract. It requires the machinery to be construeted In a 
workmanlike manner and ot first-class materials.” 


The sixth eharge. (Reeord, 41.) given at. the instance 


of the plaintiff, is: 


“th. The machinery being constructed to be set up 
on the plaintiffs boat, it is for the jury to determine what 
the boat was that was referred to. and if the boat intended 
Was one provided to be constructs d bv James Mack of a 
cited. and of dimensions, and With bulk-heads ot founda- 


*>,?* 
pt) 


tions then defined cLtial understood Dy the parties, then this 
contract to construct the machinery required the VieGowan 
Puinp Company to furnish whatever was necessary tor 
the cflicient working of the machinery upon the boat and | 
bulk-heads so defined and understood by the parties for t 
rendering machinery stable to do the required work when 
set Up aboard the boat.” 


The seventh charge, (Record, 41, 42,) viven at the in- 


stance of thesplaimtiff, is ‘ 


“7th. [fthe jury tind that the terms of the guaranty pro- 
victed Dy the contract are in writing, its expressed In the let- 
ters of April 25 and July 5. 2885, thea while the MeGowan 
Pruimp Company did not guarantee that bark would bale, it did 
guarentee to furnish a practical machine set upon board of 
the boat that Was capable inits design and in all its parts of 
being worked ta apply Todo Tootis pressure ti press il bale 
of bark every two and one-half minutes, or within a reason- 
able time, if the contraet of March 50 be valid, and capable 
With reasonable care, in view of the character of such ma- 
chinery and of the nature ot the work, of continuous f per- ‘ 
ation for the ordinary duration of such mechanism con- 
strueied tor similar uses.” 


Mie following charge, asked by the defendants, but 


refused by the eourt, (Record, bth): 


* Phat the euaranty referred to ih the contract ot 
June 25, ISSt, is a guaranty of the machinery to be made 
and not a guaranty as to its operation upon the boat which 
the plaintith hileht present bor tliat Purpose to the defend- 


auits. 


The twenty-eighth charge, (Reeord, 46.) asked by the 


defendants, but retused by the court: 


+ OSth. If it appear in this ease that the machinery Coll 
tracted tor in the eontraet of March 30, 1882. was not pOSsl- 
ble to be made as working machinery becuse the material 
of which it was to be made was not capable of sustaining 
anv such working pressure, vet that the material used by the 
detendants was of the strength of 1.500 tons, then the con- 


tract of the 30th Mareh, 1882, must be construed as relating 
to the strength of the material and not to the working Ciu- 
purcity of the Inachinery.” 


The following Pitssages of the general charge, excepted 


to by the defendants, namely, (Record, 47) : 


“ But if you tind that within the range of mechanical 
art suel PPessture could lave been delivered to the bark it 
Was their obligation to do it. The whole tield of mechani- 
Cul engineering Was Open to them, except 890 far as it was 
restricted by the NeCeSSILY ot placing the machine pom a 
Hoating foundation to be turnished Ly the plaintiffs, of 
which more hereatter wil! he given Vou it charge. They 
were not restricted in plans, specifications, or materials, and 
were bound to select such plans and materials as were avail- 
uble amdeapable of doing the work. It was their mistor- 
tune if the price demanded was not sufficient to cover the 
Cost * Lrtat this tact, it it he One, Cubitt relleve them. In 
short, they contracted as mechanical engineers and as man- 
Nfacturers and are bound by the contract as they made it 
in this respect.” 


Also, (Record, 48): 


ae The machinery bemg contracted to be set Up) Or the 
plaintiffs boat, it is for the jury to determine what the 
bout wus that was reterred to, and 1 the boat intended was 
the one provided to be constructed by one James Mack of : 
kind and dimensions and with bulk-heads or foundations 
then defined and nnderstood yy the parties, then this Cole 
tract to constrict the machinery required the NicCrowan 
Poms Company to furnish whatever Wiis HecessiaPs ror the 
eflicient working of the machinery upon the boat and bulk- 
heads so detined anid nnderstood ly the required work when 
set up aboard the boat.” 


Also, { Record, 48, 4th) ; 


‘If the jury find that the terms of the guaranty pro- 
vided by the contract are in writing, as expressed in the 
letters ot Apri > ana July », ISS], then While the Me- 
Gowan Pump Company did not guarantee that. bark would 
bale, it did guarantee to turhish a practical thachine, set uy 


date ined les indlingmenmrnsarat sine. canter aaah ade ek ae eee ee 


on board of the boat. that was capable in its design and in 
ali its piarts otf being worked toapply 1500 tons pressure to 
press a bale of bark every two and one-half minutes, or 
Withan ye sone be, lf thie Conrraet ot NIarel eth) De 
Valid. and eanpable. with rensonable care... in view of the 
character of such machinerv and of the nature of the 
work. oft COMTIMLOUS operation for the orcdingey duration ot 
‘ . - , ‘ ; a nah . " 

Sle l) Tpehbnerv contrac od for siidiar Uses, 

These CUareres show thiat il though Mlecrowan. & Bliss 
had been relieved by the eontract of Mareh 30, 1882, 
froin sul | rpyaranrec: relative | y hive inlie Machinery, excep 
| . } + > ‘| ‘ i | 4 Te 
that relating to streneth of material and as fo That ons 
agreed that it would work “upto the pressure of fifteen 
hondred tons. vet ludee Tlammond held the contract 
broken unless the machinery had suftherent capacity to lo 
° a ‘ ' ° igo: BP 
Lhe required WornkK,. Wiis constructed iti al workmanlike Lhicill- 


, 


ner and oof first. class materials, (Plaintiff's fitth charge, 
Record, 41.)and would work efficiently. (Plaintiff's sixth 
chiuree, ltecord, fl.) capable of continuous operation tor the 
ordinary duration of such mechanism coustrneted tor similar 
uses, lautith s seventh charge, it cord, +2.) able to de- 
liver a pressure of 1,500 tons to the bark,and by which the 
plaintiff could compress each and every bale to the extent 

of 1,500 tons pressure for the length of time such a machine 
would work under prudent and reasonable management, 
(Gaeneral charge, Record, 47, 48, 49). We submit that ly 

the COUPSC thus taken the COUT induced the jury LO C@Xag- 
gerate the damages of the plaintiff and led them to an un- 


| 
just result, 


ap 

The petition, (Reeord, 2 and 3.) shows that $7,200 still 
remains due, part of the original consideration, payable by 
the plaintiff to the defendants, upon pertormance of the 
conutraet of June 23), LSS]. The ihswer shows, (Record 
10,) that the same sum of 87.200 remains due under the 
contract ot Miareh pth, Iss2, The bill of exceptions, iis well 
its the petition, show SB. i Record, 2 tliat The entire aimotnnut 
pail by the plaintiff to the defendants, on the contracts 
between them, was 812,500, before March 30. ISS82. and 
S4.000 atter that date, (Reeord, 27). On purge 30 of the 


, : : - 
record we tind that the defendants offered proof that the 


pre ee pee , 
piaintitt still owes them for their work, under the agree- 


ment of Mareh 30, 1882, SS8.751.68. This is evidently 
made up by adding the sums stated in the third and fourth 


counts of the answer, as due trom the plaintiff to the de- 
fendants, namely, $7,200, on the contract of March 50, 1882, 
and 81,531.46 for work performed after the defendants had 
tuken possession of the steamer “Tan Bark,” in April, 
1882. Under these circumstances the jury were instructed 
by the court, at the instance of the laintiffi as tollows, 


(Record, 41): 


“4th. The jury are instructed, if they find for plaintiff, 
that thes are not tomake anv deduction trom the amount of 
damages which plarmtifl is entitled to recover on aecount of 
any balance claimed to be due and panwlon account of the 
coutravet made tor sald machin Vor on account of anys 
other contract, but they must return a verdict for plaintiff, 
if rhev se fit dl. in such suim as wll make laintith whole 
ana CoOmbpehiis ite 1 for all loss S abticd datnages suffered Dr if 
as the direct resuit of ae tendants breach of contract, and 
are not to tMnake any adi duction Prous sib] umount on account 


ot anv contract Whatever. 


14) 


Reference to the eoeneral charge, (Reeord, Tie 
shows that the COUr wdhered ha this view in its general 
charge, The effect of this charge Wits To FIVe, to the 
plaintiff, ch TONES equivalent tor the completion of the con-° 
tract; to make it whole: to prtal it in the Precise Position 
it would have OCCT PN 7 lieve the Contract been performed, 
excel that stead of having il periorined contract they 
have its money value in the shape of a judgement against 
the defendants, but without giving to the defendants, that. 
to Which. if the contract had eon perform 7 (oy its money 
value paid, they would have been entitled, namely. the 
cost price of the boat. This we submit is at war with jus- 
tiee, at war with law, and in direct contlet with the author- 
ities, 


Ln Sfeainboat Wellsriile ve. Gleise, 3 Ohio St. 555, 1f was 


settled thisat reco! pPrrent, 


; oe : i ° ' . , . . 
"even As enlarced ltr its Pe CUETO) y\ modern Hiisscre. SIYUI- 


, 
fies rdéthing more than a reduction of damages.” 
Phus in an aetion brought by a common earrier for 
the transportation of property, damages to the property is 
‘ 


4 porary ne . subject >t recoupment, ania rool i>] streh clim- 


ao 


— Spee & Praper Prowdiige Phict\ be Piven to reduce the 
plamitifi Se etd). 


rr. 4 1 yy » : 
Peo fhe same effect iE et 
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Li an action Npon a contract for the construction oftin 
particular job of work or tor the Suie Of woods, damages 
resulting from non-compliance with the contract. or 
u breach of Warranty, are allowed. under proper plead- 
ines, by Wily of recoupment of the pelaintifl ‘'s claim 


tor damages. The converse ot this proposition is equally 


1] 


true, ln at) action pon il warrants for woods sold. the 
unpaid residue of cost price may be recouped, This is not 
by Way of set-off], but deduetion rom damages, nd toauvoid 
circuity of action. In an action for damages for non- 
performance ot work according tro eontract, the unpaid 
residuum of the original contract price iat he recouped 
upon like principles. It was held that the rule, by whieh 
courts are guided, in this class of cases, is not to allow the 
claim as il se t-ott. but ws oal reduction ot daimuages, by Lord 
Wenslevdale, (when Baron Parke.) in Monde] v. Steele, 8 M, 
& W. 858. 

All the authorities are collected, and the principle 
stated correctly in 1 Sutherland on Damages, pages 261 to 
ta 6 ape 

See also, 

Dermott v. Jones, 2 Wall. 1, 9. 
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lt renmigins oul ce consider wW hi ther the pleadings in 
this case justify the ap prea| to this court for reversal on this 
ground, No objection Citi be reac to the reversal we ask, 
because of failure to plead a counter-claim as such, for the 
reason that, as alren iV shown, the faets were all properly 
averred in the pleadings, and testimony was given of their 
truth, which is embodied in the bill of exceptions. The 
petition shows that 87,200 still remains due on the original 
contract. The anower shows that S7.200 remains due on 
the contract of Mareh 30, D882: a1 (that items of subse- 
quent work, done atter March 30, 1882, are due, to the 
amount of S1.584.96+48146.50 S1.551.46. 

The ettect of the rule arial is: WW hieh we are contend- 
ing is to drive the defendants to an unnecessary cross ac- 


tion: to subject them thereby to the risk of the Insolveney 


of the plaintiff, orto the necessity of an unnecessary aj?- 


‘Z 


+ . ° 


plication lor ingunetion, and to t 
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«° danger ot thi Poss ble 


inability of the plaintiff to respond to the judgment re- 


covered in such eross action, While thev rermain tabie on 
. : ' . rete * ’ 

the judgment recovered in the present sait. This, we sub; 

mit, makes the fourth charge, given at the tnstance of the 


: ‘ — ; eo ci 
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perainciil, Ubttist as Weil as 1th COMMICL With sav. 
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Phe erehteenth charge asked ov the defendants, (hec- 
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1}) bey i nenprbie OF Workihne up >The Dressire of 1h 
‘ 5 » 
Toons, reel reat s § mitraet bye? \WV ¢ 4a Lilie | Tid ‘wa eLdiei ttils l}- 
' , “— 
5s * 7 ' , , ‘ ” 
eabucity resulted: wot trot ai) ——— of vorktnaoush 1) «] 
eonstruction., but from the tact that such maehinerv of the 
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character atlal Gescriprlon Provided’ TOP OV salad COHTPACE Can 
, } = en a ‘ + ‘¥ i ' i) 
root tees Prana W‘pabie. a WOPARITTY I}p TO stent Dresstlre, ana 
' } " } ; 14 +) t t Pea I ? Te - . ¢ _ | 
li i* Thicte iti ae re Pe bal t bidet tt ‘ i? ”~"EL eq ies pital f i tet 
» } ' ’ 
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whet TH A WOPRTAIRe MANNE. ana Was CcCapabie OF PeCeLlV- 
me the wreatest PPessthl lit minervy OF the «kt SCPTpPELOn 

} ] j 4 . j 
Caiied FOr PV shh co COUhEL De lnde TO Work Wb To, 
i 
then the tact that this said machinery wv hot work up to 
: ‘ 

tye . ' ¢ ? ¢ ¢ ’ + . ‘ 
SUCH Presshire adoes Wot CHITITC tl) reiaaaaaty ‘o> res Yer 8% 
chiuthigeeres  teisect ob Suehh Tbpcapen iv tO Work Up to shen 
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pressure. 
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miven., forthe reason that the damages to Which the puatnt- 
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iti Is ehititied I ase. if anv. are not rene! | bY eati-a 
mating the cost r Perrorvrmgaes ahh Dhpossibie comtract, Dut 
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itt pear ay eTiect. COUT EVEL i*(] 1a) ties ee { PEP TOCTISIL Con). | 
] ’ } . ‘ . 4 . 7 

the Gerenaabts CONLPaACtTCa TOP ttha Viiteh, ib tact, bad no 
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, * ® Se bad i a oe ; j ‘ , , , . 
the piaintib is entitled to Ho more than hotmail damages. 
is ¢] ] ¥ . 
Hiaihh the advantages ol 


his bargain, such as they were. If it could not prod ee 
benetit to hi then hj eu yr hould be purely 

Leek ] } bihdn. Lie’) lin recovery shiothiad ¢ Purers nom- 
nal. The limitation of a recovery in this as in all other 


CusSes Is TO 


“a just indemnity for actnal injury. . . . Reeovery 
beyond nominal! dawnagves req Hres eine actnal injury be 


pee 77 


shown, l Sutherland on Dama a 8Sa 


See also Adams Express Co. v. Eqghert, 36 Penna. St. 


é 


He). 


The retusal of the court to give the tollowing charge, 
asked by the defendants, (Record, 4%.) seems to us toe be 


erroneous: 


“That even if it be true and believed by the jury from 
the testimony that the eontract of March 30, 1882, was 
broken D the defendants IN perry cde the ry ol the receipts or 
of assigninents of patent rights theremm deseribed, neverthe- 


’ 
’ 


re ‘ly bre: > . ond statlia tha setift t ones ‘or ¥ 
i'ss SILTCTI medic oes BO CRC cal Peickd dati io recover lil 


this cuse pron the eontract ot June 23, bo) aig 


We were entitled to this charge tor the reason that the 
supposed breach, referred to in it, went to the consideration 
ot the contract of Mareh 30, 1882, and while it might have 
entitled the plaintiff to e@laim partial failure of eonsidera- 
tion of that contract, and to reduce the amount thereby 
pavable LO the defendants, neve rtheless if eould het have 
authorized him tO rescind, and to recover @as if that con- 


tract had not been made. 
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Supreme Court of the tlnited States 


OCTOBER TERM, 1886. 


THEODORE J. McGOWAN, ET AL. 
Plaintiffs wm tiarvev 


Vs. 


The American Pressed Tan Bark Co. 
Defindant tn Krvor. 


wwe. 168. 


‘ In this case Judge Hoadly has filed a carefull. prepared 
bricf, presenting the pleadings, the tacts of the case, the 


action of the Court, the errors assigned, and fully complying 
- * with the rule of the Court. I shali not enter into a discus 
sion of all the questions involved in the record, but desire 


to make some suggestions as to several of the points. 


As to the question 7} partnet ship re sulting from holdin 
out, this rule of law is one bas: d upon the doctrine of equit 
able estoppel or estoppel 7 fars, and we submit that the 
charge relating thereto was erroneo 


= . ‘ ‘“ . 
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‘‘1. If the jury find from the evidence that defendants, 


prior to the making of the contract of June 23d, 1881, held 


themselves out to plaintiff as partners, and that plaintiff dealt 
with them as such prior to the making of said contract, and 
entered into said contract believing them to be a firm, and 
without notice of a corporation, then said defendants are 
liable on said contract, even though they should find that, 
defendants were not, in fact, a firm, and that there was a cor- 
poration called the ‘McGowan Pump Co.’ Rec. 40. 

‘*2. If the jury find, from the evidence, that the de- 
fendauts were, prior to June 23d, 1881, doing business, as 
partners under the name of ‘The McGowan Pump Com- 
pany’ or ‘McGowan Pump Co.’, and that plaintiff dealt with 
them before said date as such partners, and had no knowl- 
edge of any change in said business, then said contract is the 
contract of defendants, and defendants cannot avoid or escape 
liability thereon, even if on that date a corporation existed 
called ‘The McGowan Pump Company,’ with which defend- 
ants may have been connected, and to which they had turned 
over their entire partnership business and assets.’ Avec. 40. 


The facts proven relating to this matter are the follow 
ing : 


: = ; 

‘They also gave evidence tending to prove that the de- 
fendants were partners under and signed the name of T. J. 
McGowan & Bliss and The McGowan Pump Company, and 
tending to show that at the time the contract of June 23d 
was signed, the defendants, upon being asked the reason for 
using the name of The McGowan Pump Company, said it 
was to retain the old name 

‘* They also gave evidence tending to show defendants had 
negotiated with plaintiff as a firm under the name of The Mc. 
ISSi, and that the 


Gowan Pump Company prior to June 23d 


at MCMUGaAllin Comiacleoad Will) Lise 7) DDiDLDLL PU 2 9, fool, as a 
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nevotlatcd With the plamtit as 4h irin, i) how tik : edi lis 


a 
understood it. The plaintiffs may have had that impression, 
that the defendants were partners, and negotiated while hav- 
ing such impression, and the defendants not having it, or 
knowing that the plaintiffs were negotiating upon such an 
idea. | 

This evidence simply tended to prove these facts, and 
might have justified a charge, that if the jury found such facts 
as were set out in the charge, thtey should find for the plain- 
tiff upon the fact. It could not go further. 

Charge 1 thus quoted does not in any way set out when 
the plaintiff dealt with the defendants as partners, except that 
it was prior to the contract of June 23, 1881. It may have 
been fifteen or twenty years before, and such dealing may 
have wholly ceased that many years previously. 

The same is true of charge 2. 

But the error of the Court upon this point is more ap- 
parent from the overruling of charge 31 of the defendants, 
which is in these words: 

‘31. If the agent of the plaintiffs sent here to make 
contract for this work did contract with the McGowan Pump 
Company, and had it explained to him that the said company 
had organized as a corporation, and the defendants went on 
under said corporation and did the work provided for, which 
the plaintiff subsequently took from said corporation, they 
cannot now deny that they dealt with the said corporation.” 
Record 46-7. 

The authorities showing that the doctrine here attempted 
to be established, is that of estoppel zm pats, are too well 
understood and the authorities are too numerous to require 


citation even. 
In Woed v. Pennell, §t Maine, the Court say, (p. 60) : 


‘* This limitation of the effect of estoppels 7 pazs applies 
to partnership cases as well as to others. If one holds him- 


sia i aes 


self out to be a partner of another, that does net make him 
in facta partner, nor render him liable as such, except to 
those who are thereby led to believe he is a partner, and who 
gave credit to the supposed firm upon such belief. The 
cases cited by the plaintiff clearly recognize this distinction.” 


—=—1), OO, 


Again the Court say, (p. 61): 


‘But there can never be a general Lability as a parties 
by estoppel. Therefore the assertion of the doctrine, without 
limiting it to the persons who were :nduced* by the acts or 
ilmissions to give credit to the supposed firm, was essentially 
erroneous. It was not correct as far as it went, only needing 
some other instructions, which may have been given, to state 
the whole truth. It was stating that to be true generally, 


oe ' P ] , eae m. < 
Which could not be true at all, except in. some particular 


cases, Which shoula have been specified. 
“* . . ; 1? . ~ . ~ , 
Phe doctrine, as usually expressed, ts found in Cepfelana 
” Mi " a ‘ e . a 
v. Cofeland, 28 Maine, p. 540. Phe Supreme Court of that 


state SA : 
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** In this position, thus established, 1t m Ly observed 
that several tines at essential to be Maude out in order to 
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uttered with a design, or even with the knowledge that thev 
could or would influence the conduct of the plaintiff; or that 
they were done or said with a design that they should come 
to his knowledge, or with any reason on the part of the d 
fendant to suppose that they could or would influence the 
conduct of the plaintiff.” 

In the many cases which might be cited establishing this 
doctrine of vartnership by ‘tholding out,” etc., there is not 
one where the essential element of an equitable estoppel was 


not present. In this respect the charge of Judge Hammond 


was crroneous, 1s evident. 

There is no fair element of fraud practiced upon the 
plaintiff below, as set out in said charges; the facts set out 
therein are consistent with carelessness in not making in 


eee ° sf 1 ? ¢ © , ' ] * Bea ee e}, 
QQUurry, and ao not eXpress anv such State of things as AULHOT 


ized the application of this doctrine of estoppel. 
Bigelow gives a definition which pushes this doctrine as 
far as it has ever gone 


‘An estoppel, by matter 72 pars, may be defined as an 
indisputable admission, arising from the circumstance that 
the party claiming the benefit of it, has, in good faith on his 


part, been induced by the voluntary intelligent action of the 


party against Whom it ts alleged, to change his position 


~ 
And the parties may have been egualiy innocent in effecting 
this change of position, or they may not have been equal 
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It must be the voluntary tnxte/iigen! action of the party 


ne partv estopped, certainiv a ciear,. distinct statement 
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made, upon which he knows that the other party will rely, and 


*. . . 
ference to which the latter has no means of obtaining 
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e. Nothing stated tn these charges shows that tn 


‘ 
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the matter in controversy the defendant below intentionally 
induced the plaintiff below to change his position to his tn- 
jury. . It was his neglect to inquire of the defendants whether 


the partnership still continued. + 


IT. . 
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The Circuit Court also erred in relation to the time 
within which the defendants were bound to complete the 
machinery. 

The contract of the defendants related to machinery for 
the grinding and pressing of tan-bark to be placed upon a 
boat to be finished by the plaintiff, the same to be completed 
within sixty days; the contract was exccuted June 23rd, 
1831. 

The boat upon which this machinery was to be placed 
was, by the agreement of the parties, to be ‘' finished and de- 
livered afloat to the party of the second part on or before 
August 26th, 1861. Record p. 36. 

The case clearly shows that the boat was not completed 
and ready for the machinery until November roth, 1881.— 
Record pp. 29, 39, 40. 

This was two and a half months after the time when the 
boat should have been ready by the agreement and under- 
standing of the parties. This necessarily placed the building 
of the boat into the short and colder days of the year, when 
everything would have to be done at a great disadvantage as 
compared with the sixty days succeeding A ugust 26th, when 
the said boat was to have been in readiness. 

One of the principal questions made at the trial was this: . 
The boat upon which the machinery was to be placed not 
being ready for the machinery as cantemplated by the par- 


ties, and the plaintiffs having thereby broken their part of 


the contract, what rule was to apply as to the time withi 
which the defendants were to complete their part of the con- 
tract? Was it within sixty days after the boat was finished, 
or were the defendants entitled to a reasonable time there- 
after ? 

The Court charged that the defendants were bound to 
complete the machinery within sixty days of the time when 
they received her, and were liable for damages if they did 
not do so; whereas the defendants contended that they were 
only bound to complete the boat within a reasonable time, 
which was to be determiiied in view of all the circumstances. 
The original time in which the vessel was to be finished hav- 
ing been eliminated from the contract, and no new time 
agreed upon, the parties proceeding therewith were entitled 
to a reasonable time. 

This question is very clearly made in charge fourteen 
asked by the plaintiff. Record page 42. 

The Court charged : 

‘ * * * that the boat was not then in readiness to 
receive it (the machinery) ; yet if the said boat was there- 
after made ready by James Mack, and the defendants pro- 
ceeded under the contract, they were then bound to complete 
it within the same length of time contemplated by the orig- 
inal agreement, and such additional time as may have been 
lost in the prosecution of the work, occasioned by Mack’s 
delay in the construction of the boat, and failing in this they 
are liable for the consequences of such failure and delay. 


In the general charge, the Court used the same language 
(Record page 48)... Exception was taken to the giving of the 
special charge and to the part of the general charge relating 
thereto. 

The error will more clearly appear from the action of the 


Court in overruling charge four asked by the defendants 


si A le 


reasonable time to complete the work. The Court say, at 
page 543: 

‘‘It seems that had there been no delay under the con- 
tract, as it was written, appellants would have had about 
seven weeks in which to complete their part of the work, and 
that it was all the time that could be reasonably insisted upon 
is apparent, as one of them stated, wher the contract was 
made, they could do it in thirty days.” 

The question here raised did not arise in that case, nor 
did it in the case of Plillips & C. C. Co. v. Seymour et al, gt 
U. S., 646. These cases are entirely consistent with our 


view of the case now under consideration. 


iI 


The next point to which I will advert is the right of the 
plaintiff below to sue and recover upon the agreement of 
Jahe 23rd, 1881. The defendants below contended that the 
agreement existing between the parties and upon which their 
rights Te pended, was the avreement of March yol, 1OS2. 
ry’ om f —o oO . . 
lhe agreement of June 23rd, 1SS1, consists of correspond- 
ence between the parlies, which is in the following ianguage: 


‘*Cincinnati, O., /une 224. 1881. 
The Am'r Pressed Tan- Bark Co., of 240 Lroadway, Vew York: 
GENTLEMEN :—We hereby propose to furnish you the 
following machinery: 
1. 114” x 24” engine and all necessary trimmings f 
& ZX 24 SneimMe Ana alt NeCessarv trimmM ; ior 


erinding bark. 


‘Ai sv? . ¢ ‘ 

P I4 x 28” engine and all necessar\ tT} tor 
propelling boat. 

. “> &e*.> ff - vr 1] vt. — _ , 

3. 3 boilers, 42° x 20° and all necessary for 


nropelling boat. 
3 bark mills and all necessary trimming 


t bark elevator; 2 elevators with plat ing 


ae tina 


and lowering pressed bark to and from hold of boats, to be 
provided with safety catches and unwinding device; 3 heat- 
ers—I for bark engines, 1 for boat engines, and 1 for steam 
pumps; I steam-pump for boiler feed, 1 deck hand pump ; 
250 feet of rubber-hose, couplings, and 3 nozzles; 2 hoppers 
and scales to weigh bark; all the necessary shafting, hang- 
ers, pulleys, beltings, and all steam and escape pipes; also 


rf 


1 20” hvd. press and two 12” hyd. presses with their neces 
? 


sary fixtures and connections, together with the necessary 
ivd. steam-pumps, tank, &c., for pressing bark into bales ; 
all to be done ina workmanlike manner, and of first-class 
material, and set up aboard your boat in Cincinnati, Ohio, 
for the sum of twenty three thousand seven hundred (%23,- 
700.00) dollars, the above machinery to have a_ sufficient 
capacity to do the required work, and guaranteed and to pass 
Government inspection. 

[Signed | Tur McGowan Pump Co. 
To be completed in 60 days. 

We accept the above 

A ccepted June 2 3 ISS, 

[Signed] Am’k Tax-Bark Co., 
by S. W. Beach, Att'y.” 


It will be seen that this letter gives no other idea of the 


strength of the presses than that the machinery should ‘‘have 
a sufficient capacity to do the required work,” and should 
‘*pass Government inspection. ” 

(On June 30th, the plaintiff below wrote to the defend- 
ants, saying: ‘‘We understand that the capacity of the 
presses, etc., are In keeping with guarantee expressed in your 
letter of April 23rd, 1881, which we consider a part of your 
contract insofar as guarantee of the presses are concerned.” 
Record p. 32. Yo which defendants below replied: ‘‘ Our 
contract is in accord with ours of April 23rd."" Record p. 32. 

They also speak of the whole being an untried experi- 


ment, as the evidence shows it to have been. 


The letter of the 23rd ot April, ISSi, contains a plait, 
views, etc. of the presses, which, it is stated, ‘‘were gotten 
up in great haste and are not as full as they should be, but 
they show what cur ideas are."’ The whole letter is an ex- 
planation of this hasty plan, and there is nothing in it about 
the power or strength of presses, except this atthe end of the 
letter: ‘'20’ press can be used up to 1,500 tons pressure.” 
(Aecord p. 33). Here is no guaranty, but simply an expres- 
sion of a hasty opinion, then understood to be such, and the 
defendants below simply say in this letter, for which there 
was no new consideration whatsoever, that their previously 
executed contract was in accord with that letter. There was 
no formal guaranty, nor any consideration for any, but an 
expression of an opinion that the contract entered into seven 
days previously was in accord with that letter. The contract 
had been fully executed and these letters could not change 
it. They Were no part of the contract. There is no fair 
ground for an argument that there was any binding contract 
ythat the machinery could be continuously worked up to 1500 
tons pressure, 

But irrespective of this, the contract subsequently en 
tered into, displaced the prior contract, and the terms of this 


contract are more guarded. It is in these words : 


*“Cix'ti, O., A chk 20, 1882. 

[In consideration of $11,200.00, to be paid, we hereby 
transfer to the American Pressed Tan Bark Company of New 
York all the machinery embodied in our contract and extras, 
with receipt in full for all material and machinery furnished 
T. J. McGowan & Dliss by the parties for steamer **Tan 
Bark’. The terms of this sale are as follows: To continue 
all former agreemecilts and ‘ti irantees except time required to 
press bark into bales and removal from cylinders. We further 
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agree to transfer to said Co. all special patterns made for our 
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hyd. machinery, and also agree to transter to the said Co 
our exclusive interest in the accumulator and double-end ar- 
rangement on hyd. press for bark purposes only. 

It is hereby agreed that the above guarantee covering 
hyd. machinery extends only to “Ae strength of material only 
up to the 1,500 tons pressure. We hereby acknowledge re- 
ceipt of four thousand ($4,000.00) dollars balance, to be paid 
on presentation of receipts as above. 

THe McGowan Pump Co. 
A's Pressep Tan Bark Co., 
By S. H. Beach, Atty.” 


The Court will bear in mind that this whole thing was an 
experiment; gotten up, as we believe. to enable the parties to 
make a profitable sale of a patent, for one of those monstrosi- 
ties of which there are so many under our patent system as 
administered. 

In this contract, they adopt as a part of it all forme: 
agreements and guarantees, except time required to press 
bark into bales and removal from cylinders; but they follow 
this by the following language : 

‘‘It is here agreed that tne above guaranty, etc., extends 
only to the strength of the material enly up to 1,500 tons 


pressure. | 


As Judge Hoadly has remarked, the use of the word only 
twice was intentional, to limit the extreme strength of the 
material. This is a contract binding according to its fair 
construction, I admit. There was a new and sufficient con- 
sideration for it from both parties. The plaintiff below gave 
up their old contract, took the machinery then constructed 
with the extras at a given price, bargained for certain patents, 
and limited the extreme strength, mot of the machinery, but of 
the material of which it was built. The Court will observe 


that the working sthength of the machinery was not spoken of. 


wis 


As throwing light upon this question, let us look at the 


s stated in the record: 


~~ 


‘* The plaintiffs offered evidence of experts tending to 
show that the machinery and material of which tt was con- 
‘tructed, was poor and insufficient to sustain the required 
pressure; and upon cross-examination upon this point, the 
said witnesses gave evidence tending to show that a single 
hvdraulic cylinder could not be made of cast iron so (as) to 
bear 1.500 tons pressure.” 

‘The defendants also gave evidence tending to show 
that the machinery for pressing of the bark was constructed 
ot the very best cast iron, and that that was the only material 
of which said machinery is ever constructed; that the same 
was of the very highest and best character, and that the 
workmen upon it and the workmanship were of the highest 
and best character, and that they endeavored in every way 
they could to make this machinery as strong and as well as it 


could be made.” KNee., p. 50 


All this tends to show that the parties could not have 
intended that the 1,500 tons were to be a continuous work 
_* ray ‘ “4 2 . 
ing pressure. ‘The Court will not here forget that the whole 
thing was an untried experiment, and that prior to this con- 
tract of March 23, 1882, the plaintiff below had taken posses- 
sion of the machinery as constructed and knew all about. it. 
Record, page 30. ‘They had their experts here to examine it, 


and if had been tested only up to SOO or 1,000 tons. Necord. 


The Court will not presume that they would contract for 
a thing impossible by the phvsical laws of nature. 

But this evidence is more important as bearing upon 
charge 18, asked by the defendants below, which was in these 
words: 

‘If the machinery contracted for in this case was in fact 
incapable of working up to the pressure of 1,500 tons, 
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required by contracts between the parties, and this capacity 
resulted not from any—of workmanship or construction, but 
from the fact that such machinery of the character and de- 
scription provided for by said contracts cannot be made capa- 
ble of working up to such pressure ; and if the machinery was 
in fact of first-class material and in a workman-like manner, 
and was capable of receiving the greatest pressure machinery 
of the description called for by said contract could be made 
to work up to, then the fact that this said machinery will not 
work up to such pressure does not entitle the plaintiff to 
recover and damages based on such incapacity to work up to 
such pressure.” Record, page 45. 


Yt. 


The Court erred in refusing to give charge No. 24, which 


is in these words: 


“Tf the plaintiff knew that the defendants had no know! 


edge of boats or boat-building, and in the negotiations relating 


to the contract of June 23rd, 1881, refused to take any re- 
sponsibility in relation to the boat, and informed the plaintiff 
that they had no knowledge of boats or boat-building, and 
would take no responsibility as to the boat except to com- 
municate between them and Mack, then the said contract 
cannot be held to make the defendants in any way responsible 
for the sufficiency of the boat or its foundations for the suc 
cessful operation of the said machinery.”’ Xecord p. 46. 


This charge has reference to the following evidence : 


‘The defendants offered evidence tending to show that 
they were not boat-builders, had no knowledge of boats or of 
boat-building, as the plaintiff knew, and that defendants re- 
fused to take any responsibility about the boat and had 
nothing to do with planning, constructing, supervising, ac- 
cepting, or controling it or its foundations ; that they supposed 
Mr. Mack would attend to that; that the boat was not 
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launched or presented for the machinery until November, 
1881; that they supposed that when they commenced to put 
the machinery upon it that it would be sufficiently strong ; 
that the foundation, as they proceeded, proved wholly insuff- 
cient for that purpose, Feing too weak; that they reported it 
to the plaintiff's agents; that he said to them to go ahead 
nd put it on and he would guarantee that they would stand ; 
that the defects in the boat and the bad management of the 
machinery by the plaintiffs caused all the difficulty and break- 
ave in the machinery, and all the expense in repairing ; and 
in addition thereto the defendants also offered proof tending 
to show that the boat was not ready for their work until 
about the 1oth of November, (881, and that they used due 
liligence in the manufacture of the machinery and in putting 
it upon the boat, and that the delay therein was due to the 
delay in finishing the boat and in the character of the boat 
When presented for the machinery to be put upon the same.” 


M 
j 
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She fs 
{ere was evidence which autherized the charge asked 
ind we insist that the Court should have given it. 


The Court, in the general charge, went still further upon 


hae : ‘ | , a , 
, this subject, and charged as follows: 


‘ But if you find that within the range of mechanical art 
such pressure could have been delivered to the bark it was 
their obligation to do it. The whole field of mechanical en- 
cinecring was open to them, except so far as it was restricted 
by the necessity of placing the machine upon a, floating 
foundation to be furnished by the plaintiffs, of which more 
hereafter will be given you in charge. They were not re- 
stricted in plans, specifications, or materials, and were bound 
to select such plans and materials as were available and 
capable of doing the work. It was their misfortune if the 
price demanded was not sufficient to cover the cost; but that 
fact, if it be one, cannot relieve them. In short, they con- 
tracted as mechanical engineers and as manufacturers and are 
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bound by the contract as they made it in this respect.” 
Record p. 47. 

This was excepted to. There was nothing in the case 
that authorized sucha charge. 

The Court followed this up by the following, in its gen- 


eral charge: 


“The defendants claim that its proper construction re 
quires that 1,500 tons only applies to strength of material to 
endure that pressure as a maximum of endurance, not for a 
continuous working pressure. It belonged to the plaintiff to 
say what ‘it wanted and to defendants to consider it when 
they made the contract whether they could give that which 
was wanted. There is no proof tending to show that the 
proper construction is that the plaintiff only wanted a ma- 
chine of sufficient strength to endure a test of 1,500 tons; 
but, on the contrary, reac in the light of the circumstances 
proved, the language of the contract clearly means that the 
plantiff wanted a machine by which they could deliver on each 
and every bale a compression of 1,500 tons if they chose so 
to use it, and which would endure the work for the length of 
time such a machine would wear under prudent and reasona- 
ble management by the plaintiff.” Record p. 48. 

What is there in the case that authorized such a charge 

But there «ves proof tending to show that the proper con 
struction is that the plaintiff only wanted a machine of suffi- 
cient strencth to endure atest of t,soo tons. It lies in the 
indefinite expression found in the contract of June 23rd, 1881, 
in the more guarded words ‘contained in the contract of 
March 30th, 1882, and in the proof that no machine could be 
made to be safely worked with that pressure and that the 
parties could be held to wish to do that which was physi 
cally impossible. | 

What right had the Court to say ‘‘ that, read in the light 
of the circumstances proved, the language of the contract 
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clearly showed that the plaintiffs wanted a machine by which 
they could deliver upon each and every bale a compression 
of 1,500 tons, if they so chose to use it, and which would 
endure the work for the length of time such a machine would 
wear under prudent and reasonable management of the plain- 
tiffs.” All this is pure assumption, and a wrongtul construc: 
tion of the facts before referred to, for they were all the evi 

dence there was upon the subject, and we contend that they 
strongly tend to prove the contrary of what is thus assumed 
by the Court. It was also encroaching upon the province of 


the jury. 
V. 


The Court was also asked to charee as follows: 


‘That if, in March and April, 1882, the plaintiff took 
into its possession and control the machinery built and set up 
on its boat by the defendants under the contract of June 23d, 
i881; and afterwards, for the purpose of making the same 
more efficient and useful, entered into the couwleact of April 
loth, 1882, with the defendants, and the defendants furnished 
the labor and delivered the materials provided for by said 
contract of April t9gth, 1882, and the plaintiff received the 
same and appropriated it to its own use, then and thereby 
the plaintiff waived all claim for damages for any defect 
said machinery which were corrected or relieved by the 


. . * 4 ‘ , ’ 
execution of the contract of «April loth. ISo02. or Dv the iabor 
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the prices fixea Dy. said contract ol April toth, 1882. Nee 
cord. fp. Ad. 
ry . ‘ ; 
he record shows that prior to March 30, 1882. the de- 
fendants in error had had full opportunity to examine the 


work done by the plaintiffs in error (see Record’, pp. 27, 28 
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30), and that the machinery had been tested, and the agree- 
ment of that date embracing new considerations, transferred 
to defendants in error. This must. be considered a full and 
complete settlement of the matters between them upon the 
terms.of that agreement to that date. The guarantees to be 
continued, related to the steamboat machinery and the gen- 
eral workmanship, and did not provide for the continuous 
working pressure which the machinery would bear. 

If that could have been implied from the contract of June 
23, 1881, It was for a valuable consideration modified in 
the agreement of March 30, 1882. It distinctly provides, not 
for the strength of ‘he machinery, but for the strength of the 
material of which it should be made;—-two things quite dif- 
ferent. 

This agreement of the 19th of pril shows that at that 
time the parties were not in dispute. The defendant in error 
would hardly have agreed, in the unconditional manner set 
out in this last agreement, for work that the plaintiffs had pe: 
formed, that was in any way defective. Irom the time that 
all had been transferred to them by the agreement of March 
30, they had had possession for twenty days when this agree- 
ment of .\pril 1gth was entered into. 

The following evidence was before the Court and jury 
relating to this matter: 

‘They also offered proof tending to show that in March and 
April, 1882, the plaintiff took possession and control of said 
machinery, and that it was built and set up on its boat by the 
defendants under the contract of June 23rd, 1881, and atfter- 
wards, to make it more perfect, effectual, and useful, entered 
in the contract of April Igth, 1882, with the defendants, and 
the defendants furnished the labor and the material provided 
for in said contract and that the plaintiff used it on their said 
boat.” Ree rd p. 30. 
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The contract of April 19th, 1882, above referred to, is 


in the following words: 


‘‘Memorandum of agreement made this tgth day of 
A pril, 1882, by and between the McGowan Pump Com- 
pany, of Cin’ti, O., and the American Pressed Tan Bark Co., 
of New York, as follows : 

Said Pump Co. agree to furnish all the wrought and cast 
iron work to be used in making certain alterations to ma 
chinery on the boat ‘Tan Bark,’ now in possession of the 
said American Pressed Tan Bar's Co., as hereinafter described 
incl at the followin : prices 

Cast tron of the following : 

ist Main support for presses and carriage 

rnd. Carriage and wheels 

3rd. Kam heads to be put on 

ith. Bark pistons to be furnished with heads or re- 

ewed at option of American Pressed Tan Bark Co. 

sth. New hanging piston from head block. 

Oth (G;uides to bark cylinders. 

All to be furnished and delivered in their shop at Oc. 
per pound. 

Also the following wrought-iron work: The plates, 
angle-irons, coach-screws, and rivets for foundations under 
presses, all to be finished as directed and delivered at their 
shop at the rate of 6%c. per pound, 

All of the above work to be made in accordance with 
the plans and specifications as furnished by Mr. Kemplin and 
under his supervision; work to be begun at once and to be 
completed within twenty days, unavoidable delay in obtain- 
ing castings and drawings excepted. The work to be done 
in a good and workmanlike manner to the satisfaction of Mr. 
Kemplin. Payments to be made in cash on completion of 
contract. 

[Signed] T. J. McGowan, Pres’. [SEAL. ] 
AMERICAN PReEsseED TAN Bark Co., 
By S. H. Beach. [SEAL. !’ | 


The Court below also erred in admitting the evidence of 
damages, of the witness Kemplin, as to steamboat machin- 
ery. The record shows that: 


“The plaintiff also examined one Kemplin, who resided 
in Chicago, and who was on board of the boat during the trip 
from Cincinnati to Paducah, and who testified that he was a 
hydraulic engineer, and had been engaged in the construc: 
tion of steam engiies and other machinery for many years, 
but had never built any steam engines to be used on the 
western rivers; that on the said trip he had seen the propell- 
ing machinery in operation, and had examined it during the 
trip, and he was asked what the value of propelling engines 
tor such a boat would be, and what it would cost to make 
such propelling machinery good; to which the defendants 
objected on the ground that the witness was not competent 
to prove such facts; and the objection was overruled, and 
the defendants excepted thereto, and their exception was 
allowed. Witness answered that the propelling machinery 
tor the boat would have to be wi rth, if constructed accord: 
ing to contract, $3,500, and that on the boat was werth 
about $300.00, a difference of 3%3,.200; to which testimony 
the detendants objected, and their objection was overruled; 
to which overruling the defendants excepted, and their evi 
dence was allowed 

\We contend that this testimony was incompetent for the 
reason that Kemplin was not competent to testify upon the 
point. He had never built any river steamboat machinery, 
and knew nothing of it, at least it does not appear that he 
had. 

All of which is respectfully submitted. 

T. D. LIxcons, 
C. H. STEPHENS, 
}. L. LINCOLN, 


Of Counsel for the Plamtttfs wn Error. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 18868. 


Thomas J. McGowan and Rober? C. Bliss, Part- 
ners under the Firm Name of the McGowan 
Pump Company, 

: Plaintiffs in Error, 

No. 168,] vs, 

The American Pressed Tan Bark Company, 
Defendant in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF OHIO. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF FACTS, 


The action Was tor breach of contract to construct cer- 
tain machinery for compressing tan-bark, and forthe motive 
power of the steamboat upon which the compress was to 
be used. The allegation in respect to the contract and 
breach was, that the work should be done within sixty 
days from the date of the ceoutract, the 23a day ot June, 
1881, and that the defendants guaranteed that the machin- 
ery should be constructed in a workmanlike manner, and 
should have a sufficient capacity to do, and would do the 


required work, and would pass government inspection ; and 


ee ee ee 
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that the hydraulic machinery would sustain and work. up 
to a pressure of fifteen hundred tons, and that the time 
necessary for the compressing and delivery of each bale of 
bark would be two and one-half minutes. The breaches 
alleged were that the contract was not performed within 
the time, and the machinery was not in accordance with 
the guaranty. Special damage was averred as resulting 
from the loss of a large quantity of tan-bark belonging to 
the plaintiff, wnich it was alleged, was occasioned by the 
delay in the performance of the contract. 

The original answer, (Rec. 6.) by a general denial put 
in issue the execution of the contract and the breach of it 
as alleged by the plaintifh On the 3d of April, 1885, 
(Ree. 8,) the jury was sworn and the trial of the cause com- 
menced. After the trial had progressed for two days, the 
defendants obtained leave to file an amendment to their 
answer (Ree. 9). This answer contained three special de- 
fenses: First, that the contract as originally entered into 
ednutained no guaranty, and averring that if by subsequent 
modifications the provisions providing for the guaranty 
were added to and became part of this contract, that these 


modifications were wholly without consideration. Second, 


that by a contract dated Mareh 30, 1882, which was set 


out in full, (Ree. 10,) defendant was wholly released and 
discharged from the obligations of the original agreement, 
as set out in the petition. Third, that the plaintiff reeeived 
the machinery, and subsequently contracted with the Me- 
Gowan Pump Company for changes and alterations there 
in, and thereby waived eny claim for further performance 


of the original contract. 


To this auswer a reply was filed, denying the allega- 


tions of new matter and alleging that the contract of March 


80th was obtained by fraudnlent representations set forth in 
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the reply, and was therefore void, and was thereafter 
abandoned by the parties. This amendment to the answer 
and the reply were filed instanter by leave of the court; 
and the trial proceeded during five weeks from its com- 
mencement, and on the 8th of May resulted in a verdict 


for the plaintiff. Motion for a new trial was overruled, and 


judgment rendered upon the verdict. Plaintiffs in error 


presented their bill of exceptions, which was signed and 
made part of the record. For whatever defects there may 
be, either in the manner or matter of the ease, as stated in 
the bill of exceptions, the defendant in error is not respon- 
sible. 

By the bili of exceptions it appears that the plaintiffs 
in error submitted thirty-five special charges, which they 
asked to have given to the jury. Thirteen of these were 
given by the court (Rec. 69,70). The remaining twenty-two 
were refused (Ree. 43). Plaintiff below submitted fourteen 
special charges, nine of which as modified by the court 
were given (Rec. 40). The charge of the court, which is | 


quite elaborate, is set out in full in the record (Ree. 49). 


ARGUMENT. 


The errors complained of in the argument of plaintiff's 
counsel relate to the charges given at the request of the 
plaintiff below, to the statements of the general charge, 
and to the refusal to charge as requested by the defendant 
below. Several of the charges of the defendant below were 
statements of the same proposition in different forms, which 
proposition was given by the court in its own language in 
its general charge to the jury. The plaintiff in error classi- 
fies the errors for the purpose of argument: First, those 


relating to the question whether defendants below, under 


the firm name of The McGowan ump Company, entered 
into the contract sued upon, or whether it was a contract 
made by a corporation known as The McGowan Pump 
Company ; secoud, error inp relation to the non-perform- 
ance of the contract within the time stipulated (sixty days) 
in the contract; third, errors in the construction of the 
subsequent contract of Mareh 80, 1882; fourth, error in 
not permitting the plaintiff in error to recoup the amount 
claimed to be due, pon BOCvVe ral grounds, from the plaintiff 
helow to defendant below; fifth, that the court erred in its 
construction of and the effect to be given to the contract 
sued upon; sixth, that the defendants below were not per- 
mitted to recoup the amount claimed to be due them on 
the contract offered in evidence, dated April 19, 1882. 

It is necessary to an understanding of each of these 
classes of error assigned, to present to this court the state 
“of the pleadings upon the subject, and what evidence the 
record shows was received tn reference to which the charges 
were given and refused that are made the subject of com- 


plaint. 


As to the question whether the defendants below as 
partners under the name of The McGowan Pump Company 
entered into the contract sued upon. ‘This issue arose upon 
the general denial contained in the answer that the defend- 
ants entered into the contract sued upon. Upon this sub- 
ject the bill ot exceptions showed that the plaintiffs below 
offered a large mass of correspondence bearing upon the . 


question (tee. 2b). They also 


» gave evidence tending fo prove that the defendants were 
partners under and signed the name ot T. J. MeGowan & 


» 


Bliss, and The MeGowan Pump Company, and tending to 
show that at the time the contract of June 23d was signed, 
the defendant upon being asked the reason for using the 
name of The McGowan I’ ump Company, said it was to re- 
tain the old name, and tending to show that the defendant 
had negotiated with the plaintiff as a firm under the name 
of The McGowan Pump Company prior to Jane 23, 1881, 
and that the detendauts contracted. with the plaintiff, June 
25, ISS], as a firm under the name of The McGowan Pump 
Company, and that all the plaintiff's dealings with the de- 
fendants were as such partnership.’ 


The testimony recited, as offered by the defendants on 


this subject, is as’ follows (Ree. 30) : 


“They also gave evidence tending to show that The 


MeGowan Pury C ompany Was a corpor ation at the time 


of entering into the contract of June 23, 1881, and was so 


acting in making the contract, and that the plaintiff was 
sO intormed of it before the signing of the contract.” 


This is the record with reference to which the action 
of the court in charging, and retusing to charge, upon this 
point is to be considered. 

The plaintiff below asked for two charges: first and 
second,—bearing upon this subject (Ree. 40.) The general 
charge of the court on this subject may be found Ree. pp. 
51 to 55. It was one of the most litigated questions at the 
trial in the court below and the evidence offered in regard 
to it was properly referred to by the court as “ voluminous, 
and called upon the court for the extended and careful 
statement of the law applicable to it, contained in the por- 
tion of the general charge referred to. The refusals to 
charge on this subject, of which the plaintiffs in error com- 
plain, (Brief 14,) are as follows: 

“Tf The McGowan Pump Company, which entered into 
the contract of June 23, 1881, was in fact an incorporated 
company and not a partnership, then the plaintiff can not 
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recover in this case, whether the plaintiff supposed it to be 
at partnership or not.” 


And 


(Charge 31): “If the agent of the plaintiffs sent-here 
to make contracts for this work did contract with The Me- 
Gowan Pump Company, and had it explained to him that 
the said company lad organized as a corporation, and 
the defendants went on under said corporation and did the 
work provided tor, which the plaintiff subsequently took 
from said corporation, they can not now deny that they 
dealt with the said corporation.” 


As to the second of these charges it contains as part 


of the recital as the basis for it: 


“Tf . . . the defendants went on under said corpo- 
ration, and did the work provided for, which plaintiffs sub- 
sequently took from said corporation, they can not now 
deny that they dealt with the said corporation.” 


. It will be seen that this record does not show, and 
there was not in fact any evidence before the jury tending 
to show the faets to be as stated in this charge which ren- 
dered its refusal inevitable. It is this charge which the 
plaintiff in error refers to upon page 16 of his brief, by 
stating that ‘* the refusal of the court to give it was wholly 
inexcusable, and had a serious tendency to mislead the jury.” 
And this is said in view of the fact that the general charge 
upon this subject the argument does not complain of, and 
therefore concedes contained a correet statement of the 
law. It seems to us on the contrary that it would have 
been wholly inexcusable for the court to have delivered a 
charge based upon the recitals to a very material part of 
the facts to be found by the jury, and of which there was 


not the slightest evidence before the jury tending to estab- 
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lish them as the facts of the case. The court did charge, 
(Ree. 51-2,) that if the jury found that 


“Theodore J. McGowan, president, and Robert C. 
Bliss . .-. made the contract of June 23, 1881, in the 
name of The MeGowan Pamp Company, and informed 
the agent of plaintiff at the time that the MeGowan 
Pump Company was a corporation, and was contracting 
in that capacity, then the defendants are entitled to a ver- 
dict.” 


And upon the question of the authority of this agent 


so to contract, (Ree. 52); 


“ Wherefore if you find that notwithstanding this 
want of authority the defendants assumed in their corpo- 
rate capacity to contract with the plaintiffs aud notified 
Beach, (the plaintiff’s agent,) that they were so assuming to 
act, or he otherwise knew it, your verdict must be for the 
defendants, irrespective of any want of authority.” 


And again, as covering both of these propositions 


asked by the defendant below and refused, the court in the 


general charge on page 51, did charge: 


“Tf the jury find that on the 23d of June, 1881, there 
Was in existence a corporation called The MeGowan Pump 
Company, qualitied to do business, and that when the con- 
tract of that date wassigned in that name, that the defend- 
ants were authorized to act for it, and informed Beach that 
it was that corporation making the contract, the verdict 
must be for the defendant, because the corporation is not 
here sued.” 


This would seem to dispose of the objection, so far as 
the refusal of the court to charge as requested, and the 
general charge as given upon this subject goes. But the 
special charges asked by the plaintiff and given are criti- 
cised because they did not specify any limit of time prior 
to the making of the contract of June 23, 183], at which, 
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or during which, the holding out of the defendants to the 
plaintiff as partners, and the dealing of the plaintiff with 
them as such, would have the effect in the absence of notice 
of the change of the firm or the partners into the corpora- 
tion, to fix the liability of the defendants as partners. It 
is said that there had been no prior dealings whatever be- 
tween the plaintiff and the defendant, and that the bill of 
exceptions does not profess to stateany. We haveto say 
that this bill of exceptions, not only does not profess to 
state all the testimony produced to the court below: it pro- 
fesses to state but very little of it, and in order to make 
such a criticism pertinent, it must appear, as it certainly 
does not, that no such dealings prior to the execution of 
this contract were had between the parties. There is cer- 
tainly ample proof tending to show that such dealings had 
been had, in the correspondence. Thus in the letter of The 
MeGowan Pump Company of March 15, 1882, (Ree. 39,) 
addressed.to A. G. Darwin, the president of the Tan Bark 
Company, and the letter of May 8, 1881 (Ree. 59). There 
ean be no such question before the court upon this record as 
that propounded by the plaintiff’s argument (Brief, 16). 
hut it is said that the charges fix no period or limit of 
time prior to the making of the contract of June 25, 1881, 
within which dealings between the parties must have taken 
place, and that to make the charge good law 1t must have 
stated that it was “shortly prior.” We do not so under- 
stand the law, but this charge must be read with reference 
to the ease, and the evidence upon which it was given, and 
it not only does not appear that the “dealing” and “hold- 
ing out” that were referred to were not “ shortly prior” to 
June 25d, but so far as the record discloses they were 
“shortly prior” to that date—all of them at least within a 


vear of that time. 
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Counsel for plaintiffs in error refer in their brief ( p. 12) 
to a case pending in the Cirenit Court between the cor pora- 
tion called The MeGowan Pump Co. and defendants in er- 
ror, and make statements concerning the time of bringing 
that suit and its subject-matter. 

They state that suit was entered prior to the case at 
bar; they might have added that in the petition in that 
Cuse filed betore this Case Wis by oun it Wiis, auMionge other 
things, stated that 

* Theodore J. MeGowan and Robert C. Bliss. then 
doing business as partners, ete., made the contract with de- 
tendants in error,’ sued on in this case. 

The question at issue was, with whom was the contract 
made, and not “ was there a corporation known as The Me- 
Gowan Pump Company at the date of this eontract ?”’ 

The jury, under proper instructions, found the faet to 
be as claimed by defendant in error, and there is nothing 
in this record to show that that finding is incorrect, or is 
in-a position to be reviewed by this court. 

[n conclusion on this point, we agree with the plaint- 
ifts in error, (Brief, 17,) that “if the plaintiff's agent sent to 
contract for the work, did in fact knowingly contract with 
the corporation, and if the defendants did the work as a 
corporation, the attempt to hold defendants liable as a part- 
nership” would be “2 mere impertinence,” Dut it would 
be something more than a mere impertinenee to suggest to 
this court that any thing of the kind was done at the trial 
of this cavse, or that the charge of the court permitted the 


jury to do any thing of this kind. 


eA AEN ONCE “ 


ON AON POOL ABE 
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As to the second class of errors complained of, viz: 
those arising pon the allegation that the detendant did not 
perform within the time set forth in said contract, and as 
to what constituted the breach of this provision ot the con- 
tract, and what cons quences should result from such a 
breach. The bill of exceptions, (Ree. 27,) recites that the 


plaintiff below 


“eave evidence tending to show that the machinery named 
in the said contraet of June 23, 1S81. was not completely 
finished and put upon said boat within the sixty days 
named in said contract, nor for a long time thereafter. 
, oar that in eohseq tence thereof they suffered great 
delay in the use of said boat and machinery, and great 
damage in having to expend a large sum of money upon 
the same, and that the plaintiff lost a very large sum of 
money by the breach of said contract before it (the 
machinery) was finished.” 


The allegation in the petition ot special dumage relates 


to the loss ot tan-bark oceasioned by the delay. The hill 
of exceptions does not recite that TE ridence t nding to estab- 
lish this special damage Was offercad at the trial of the case. It 
may doubtless be inferred from the general charge of the 
court upon the subject of damages and the effect of the 
delay, (Ree. 65.) that such testimony was offered, but the 
reason ot the failure ot the bill ot exceptions to recite it, 
or what it tended to establish, is also made evident by the 


general charge in which the court, without quoting it at 


length, told the jury in substance that the alleged delay in 
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‘the performance of the contract was of no signiticanee in 


the case and could not be made the basis of anv recovery 


of damages by the plaintiff below. As no damage under 


11. 


the general charge was or could be ineluded in the verdict 
on account of the alleged delay in the performance of the 
contract, the argument of the plaintiff in error proceeds 
wholly upon the ground that the petition having alleged 
that the plaintiff below had wholly performed the parts of 
the contract on its part to be performed, that the court be- 
low erred in refusing to grant the motion to arrest the 
judgment upon the ground that the defendants below gave 
evidence fending to show that the boat was not launched 
or presented for the machinery until after the expiration 
of sixty days trom the date of the contract, and’ that the 
delay in putting the machinery into or upon the boat was 
occasioned by this delay in the completion of the boat. 
Surely we need not argue that upon a mere statement of 
the fendency of the evidence upon this subject, it can not 
be urged that the court below erred in refusing to grant a 
motion in arrest of judgment. No charge was asked, or re- 
fusal to charge is complained of, based upon the idea that 
if the jury found that the plaintiff below had failed to fur- 
nish a boat within the required time it would preclude its 
right to recover upon the cause of action stated in the 
petition. The charges asked by the plaintiff in error all 
turned pon the proposition that the consequence of such 
delay, parties on both sides having thereafter proceeded in 
the performance of the contract, was simply to change the 
time of performance to a reasonable time and to preclude 
the recovery of damages on account of any delay that was 
proved. As we have already said, the court, in substance, 
told the jury that thev could not give damages on account 
of such delay, and the whole subject, therefore, so far as 
this record is concerned, drops out of the case. But while 
the language of the court below in its charge did not adopt 


the phraseology contained in the special charges upon this 


LZ 


subject submitted by the defendant below, in which it 1s 
stated that the performance In such a case must be ata 
reasonnuble time, we claim that the eourt correctly stated 
the rule upon this subject by inclading in its charge a 
statement of the rule as to what would constitute a reason- 
able time. The general charge upon this subject was sub- 
stantially in the language of the fourteenth charge as given 
at the request of the plaintiff below, and it 1s this portion 
of the general charge which the plamntiff in error elites as 
containing an erroneous ctatement of the law. It is as fol- 
lows, being stated in its proper connection upon page 65 of 
the reeord: anid for the purpose oft the exception ot the dle- 


fendant below at page 48, as cited in the plaintiff ’s bref: 


“Tf the jury find the contract was made, as alleged, 
with the defendants, and that after the day named for the 
colnpletion of the contraet, the work not being then com- 
pleted, that the boat was not then in readiness to receive it, 
vel if the boat was thereafter made ready by Mr. Mack, 
and the defendants proceeded under the contract, they 
were then bound to complete it within the same length of 
time contemplated by the original agreement and such.ad- 
ditional time as may have been lost mm the prosecution of 
the work occasioned by Mack's delay in the construction of 
the boat, and failing in this they are hable for the conse- 
quences of such failure and delay. Therefore the court 
Charges Vou that the defendants are only liable for any 
damage caused by the delay for the period of delay found 
I application Ol the above rule to the proof in this case,” 


The particular language of the charge as given was 
taken by the court below from the ease of Grureson v. Lobey, 
792 Ll. 540. 

>» 4 


ln this case, on page 042, the court say: 


“There is no question but the work was done under 
the contract,and was so understood by both parties, as they 
both acted under it as though it was in full force, exeépt 


as.to the tine in which it was to be performed. Both par- 
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ties seem to have waived the delay occasioned by the con- 
tractor for the iron work. Appellants did not claim that 
they were released by the delay, but as soon as the bnild- 
ing was ready they entered upon and performed the work 
as required by the contract, claimed payment under and 
according to the contraet, and finally instituted this pro- 
ceeding under it; and hence we must, from the action of 
the parties themselves, eonelnde that they regarded it as in 
force and binding in all things, except as to the time when 
the tuilding should be completed. This being true, then 
appellants were bound in all things else to perform their 
part of the agreement, and on failing to do so, respond in 
damages sustained by its breach. When they commenced 
work they were bound to do their work in connection with 
the contract work, and so that there should be no delay on 
account of their part of the work. And they were bound 
to perform it within the same length of time contemplated 
by the original agreement, and failing in this they are lia- 
ble. Had their work been inferior in. materials or skill, 
and injury lad resulted, no one would doubt appellant's 
hability therefor. So that. in any point of view, we must 
hold that the terms of the contract must govern.” 


‘See also Sutherland on Damages, vol. 2, page 525. 


W, sfern N. R. R. ( 0. v. Smith. re Lil. 406, 


The law being correctly stated in the foregoing case, it 
seems clear to us that the work of the plaintiffs in error 
being inferior in material and skill, and injury having re- 
sulted to the defendants in error, no one can doubt plaint- 
iffs in error’s liability theretor. Plaintiffs in error did not 
claim that the contract was rescinded, or that they were 
prevented from complying with their part of the contract 
by reason of said alleged delay. It is not pleaded by them 
as a defense: no evidence was introduced by them to that 
effect. And it seems clear on the rule, as stated under the 
circumstances of this case, that plaintiffs in error can not 
escape liability for their breach of the contract by reason 
of the alleged delay in furnishing the boat. 

[n the ease of Phillips & Colby Construction Company v. 


Seymour et al, 91 U.S. 646, this court say, on page 600: 
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“The main proposition, underlying the whole argu- 
ment of the defense on the general merits, is, that these 
eovenants to complete certain sections within a definite 
time, and the covenant to pay, are mutual and dependent 
covelhahts : and that time is so far of the essence of this 
covenant of plaintiffs, that they cul recover nothing, be- 
cause thev ¢ Omplete “ nothing within the spec itied time. 

“W he re @ Spec ified thing 1 Isto be done by one party iis 

the consideration ot the thing to be done by the other, it 
is undeniably the rule, that the covenants are mutual, and 
ure dependent, if they are to be performed at the same 
time; and if, by the terms or nature of the contract, one 
is first to be performed as the condition of the obligation 
of the other, that which is first to be performed must be 
dlone, or tendered, before that paarty can sustain il suit 
against the other. There is no doubt that in this class of 
contracts, if a day is fixed for performance, the party whose 
duty it is to perforin, or tender performance first, must do 
it on that day, or show his readiness or willingness to do 
it, or he can not recover in an action at law for non-per- 
formance by the other party. 
: * Bat both at common law aud in chancery, there are 
exceptions to this rule, growing out oft the nature ot the 
thing to be done and the conduet of the parties, The tu- 
niiliar case of part performance, possession, ete., in chancery, 
-where time ts not of the essence of the contract, or has 
been waived ly the awequlescence ot the party, is ali @Xalhi- 
ple of the latter; and the case of contracts for building 
houses, raifroads, or other large and expensive constructions, 
in Which the means of the builder and his labor become 
combined and athixed to the soil, or mixed with material 
una noney oft the owner, often attord examples at 
ie gee 

“Tf the builder has done a large and valuable part of 
the work, but vet has tailed to comp Jete the whole, or any 
specific part of the building or stracture, within the time 
limited by his covenant, the other party, when that time 
arrives, has the option of abandoning the contract for such 
failure, or of permitting the party in default to goon. If 
he abandons the contract, and notifies the other party, the 
failing contractor can not recover on the covenant, because 
he can not make or prove the necessary allegation of per- 
formance on his part. What remedy he may have in as- 
sumpsit for work and labor done, materials tarnished, 
ete., we need not inquire here; but if the other party says 
to him, * [| prefer you should finish your work,” or should 
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impliedly say so, by standing by and permitting it to be 
done, then he so far waives absolute performance as to con- 
sent to be lable on his covenant for the contract price of 
the work when completed. 

For the Injury done to him by the broken covenant of 
the other side, he nav recover in a suit on the contract to 
perform within time; or if he wait to be sued, he may re- 
coup the damages thus sustained in reduction of the sum 
due by contract price for the completed work.” ° 


In the case at bar defendants in error have paid to 
plaintiffs in error a large portion of the contract price for 
this machinery, while the plaintiffs.in error proceeded and 
erected machinery on the boat without a single complaint 
of delay in the furnishing of the boat, even if there was, in 
fact, such delay. No delay is, in fact, shown to have oe- 
eurred by the record ; but if there had been such delay how 
can that sustain the proposition of plaintiffs in error that 
the defendants in error were not entitled to recover for the 
breach of the contract in failing to furnish adequate machin- 
ery within the time contemplated by the contract after the 
boat had been furnished. 

The case at bar is not a case in which nothing was 
done under the contract by defendants in error, and for the 
refusal to perform which plaintiffs In error were sued, in 
which case tender of performance would have been neces- 
sary on the part of defendants in error to have recovered 
from plaintiffs in error; neither is ita case where the plaint- 
iffs in error refused to perform the contract by reason of 
said alleged delay; but it is exactly the case covered by the 
rule of law as laid down in the case in 75 IIl., and as was 
clearly stated by this court in Philips & C. C. Co. v. Sey- 


mouwr, supra. 


The third class of errors complained of consist in the 


construction which the court below gave to the contract ° 
of March 30, 1882, set up in the amendment to the answer 


of the detendant. 


The counsel of the plaintiffs in error apparently got 
into confusion about this contract of March 30th at the 
triul of the case, and in asking for instructions in relation 
to it, which ean only account, in our minds at least, for a 
series Of charges that were asked and refused by the eourt 


below. Thus the 28th charge quoted upon pages 28 and 
se q J ret 


soof the plaintiffs brief and appearing in the record (p. 


46) as follows: 


2s. [fit appear in this case that the machinery con- 


tracted for in the contract of March 50, 1882, was not pos- i 
sible to be made as working machinery because the mate- | 


rial of which it was to be made was not eapable of sustain- 
Ing any such working pressure, yet that the material used 
by the defendants was of the strength of 1,500 tons, then 
the contract of the 30th March, 1882, must be construed as 
relating to the strength of the material and not to the 
Working capacity of the machinery.” 


Now a reading of the contract of Mareh 30th, (Exhibit 
“11,” Ree. 36,) at once discloses that there was no machinery 
contracted for in it. On the contrary, on March 30th, all 
the machinery in question in this case had been constructed 
and was on board the boat. The contract of March 30th 


simply provided for the transfer of the title to this machin- 


ery, With certain extras that had been provided for, adjusting 
the amount due under the original contract, and including 
the extras and receipting for the paymeit of the sum | 
named. It contained a modification of the original con- ) 


tract in respect to the time required to press bark into bales 


aiieadiel oa 


iw 


and remove it from the evlinders, but in other respects ex- 
pressly provided th: at the or uy rit ral awereement with its ruare 
anties remain unaltered. We reproduce this contraet en- 


tire. It is as follows: 


“Crmncinnatr, O.. Wareh 30, 1882. 
In consideration of 811.200.00, to be pail, we hereby 
transfer to the American Pressed Tan Bark Company of 
New York, all the machinerv embodied im our contract. 
and extras, with receipt in tall forall material and machin- 
ery furnished T. J. MeGowan & Bliss by the parties for 
steamer * Tan Bark.’ The terms of this sale are as fol- 
lows: To coutinue all former agreements and guarantees 
except time r aquired to pore =s bark into bsrles mnie removal 
from eviinders. We farther agree to transfer to said ¢om- 
pany all special patterns made for our hydranle machinery, 
and also agree to transter to the said company our exclusive 
interest In the accumulator at on donble end arrangement 
on hvdrante press for bark yn ses only, 
it is hereby agreed that the above guarantee covering 

ny crear machinery extends OnLy to the strength of mae 
terial on! ly up to the 1,500 tons pressure. We hereby ace 
knowledge receipt of four thousand (84,000) dollars, balance 
to be paid on presentation of receipts as above, 

Tue MeGowan Pump Cowpany., 

Am x. Pressep Tan Bark Co., 

by S. HW. Beacn, Aftorney.” 


The counsel for plaintiffs tn error having thus assumed 
that it was this contract of March 50th. in which the ma- 
chinery, the subject of the action, was contracted for. ask a 
series of charges repeating over and over again that a breach 
of the contract of Mareh 30th wonld not entitle the }laint- 
iff in this case to recover. Now the court in place of all 
these special charges, did distinctly charge the jury (Ree. 60). 

“ But it is insisted this contraet of Marcel: 350th is not 
binding. and ean have no effect in this suit, becanse detend- 
ants have not pe rformed their part of the consideration, 
Haine ly, the deliver Vv of the voue hi rs or rece Ipts mentione ‘i, 


the tri ausfer ot the patterns, the interest In the patent for 
the accumulator, and the double end, that as to the latter 
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there is no patent and can be no performance. The de- 
dendants insist, on the other hand, that the balance of the 
money has not been paid by plaintiff, and it can not com- 
plain ol hon-performanee, and there is proot tending to 
show defendants have still pending an application for this 
patent. 

“The court regards all this subject as immaterial-to 
this CON! roversy, and charges you that the obligation to per- 
form these things by the defendants does not arise until the 
money is tendered or paid, and no breach could be averred 
until that has been done. 

“PButthe plaintiff has not sued on that contract nor 
averred any breach of it in that respect. It has sued for 
breaches of the guaranty fora good machine, and nothing 
else. This contract is pleaded by defendants as a defense 
to a claim of breael, anal SO) setting it tp the only question 
is Whether it constitutes a defense.” 


And again, Ol the salhie pace. 


“The eourt; therefore, charges vou that its only effect 
is to reduce the original guaranty for the capacity ot the 
machine in respect to the time tor pressing the bale, if vou 
find there was no fraud in procuring it; if there was such 
fraud it leaves that guaranty still in force. But von must 
understand that the failure, if any, of the defendants to 
deliver the vouchers, patterns, ete., does not at all contrib- 
ute to any alleged breach of the guaranty for the capacity 
and quality of the machine, and such failure does not en- 
title plaintiff to recover tor any thing sued ftorin this suit.” 


lt thus appears that every thing contended for by the 


plaintiffs in error upon this contract was properly civen in: 


charge by the court to the jury, except their proposition 
embodied in their fifth charge, (Rec. 43,) and their 14th 
charge, (Ree. 14.) which were to the effect that it the con- 
tract of March 50, 1882, was in good faith entered into by 
the parties, it forms a complete defense to the plaintiff's 
cause of action; the theory being that which is presented 
to this court in the plaintitf’s brief, to wit, that the lan- 


guage of the last clause of this contract is utterly iInecon- 
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sistent with the language of the first clanse, and that the 
rule of law applicable to the construction of a wil! where 
an inconsistency is found in its provisions, to wit, that the 
] latter clause, in case of such inconsistency, shall govern, 
must be applied to this contract, and the earlier cliuse 
stricken out of it. by 80) construing the contract our O}- 
ponents affirm 
“that, (Ree. 54,) this sentence was added by the parties as 
the last expression of their purposes and designs. The 
words are ill used; but carefully adapted to a plain end.” 
And this plain-end is claimed to be the withdrawal of 
all the guaranties relative to the hydraulic machinery con- 
tained in the original contract of June 23d, except that the 
strength of the material should be such as to bear fifteen 
l hundred tons pressure. And this, it is contended, is not a 
| continuance of the guaranty upon this subject provided in 
| the original agreement, but is a sort of novation of the 
| guaranty of the hydraulic machinery contained in the orig- 
| inal agreement, whereby the original agreement could no 
longer be made a basis of an action, but the suit to be main- 
tained at all must be based upon the contract of March 30, 
1882. Even then, the agreement as to the steam machinery, 
as contained in: the original contract, would remain unaf- 
fected, as admitted by connsel, (Brief, 55,) and a general 
charge such as the fitth, that if the jury believes this con- 
tract of March 530th was executed in good faith, it consti- 
| tuted a complete defense to the plaintiff’s cause of action 
would be erroneous. But we conceive that the rule of con- 


struction to be applied, and the proper construction of this 
contract under the rule is not as the plaintiffs claim. On 


the contrary, the contract must be construed as a whole. 
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[t is susceptible of such construction and the CAPPeSs pro- 


Vision contained in it, continuing 


ad all fisp epee hs (hepred yrhe wie ap / (Petras a ee pe haat re quired 
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ly press hart plo heatles piel remoral Pro cylin is 
i ‘ ‘ 


eun not be rejected from this contract by the fact that the 
parties used the word * only” twice in the last paragraph 
of the contract. If the first of these * onlys 7 is read as” 
it will seem: to us to get rid of any awkwardness in the ex- 
pression and to bring out distinetly the true meaning of 


the pirties in the entire ecoutract. The sentence would 


“2 I is hereby avreed tha the above fuarantes COVeET- 
ing hydraulic machinery extends as to the strength of ma- 


terial only up ty 1,000 tons pressure, 


excluding the claim that might have been based upon the 
letrers of June 30th and July oth. in connection with that 
of April 23d, (Ree. 32,55.) that the guaranty of the hy- 
draulic machinery included any warranty as to the capacity 
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lie presses to be worked under this pressure at a speed 
Which should tarn out a bale of bark in every two and a 
half minutes, Look at the contract. What other guaranty 
in reference to the hydraule machinery than that it should 
sustain this pressure; that it should be capable of being 
‘used up to fifteen hundred tons pressure; ” that it should 
"* Dave stiflicient capacity LO do tiie required work,” and 
that the time required for each pressing and delivery of a 
bile should be two and a half minutes, does the contract 
of April 23d contain’ The contract of March 50th con- 
tinues, by express provision, all the guarantees * except the 
time required to press bark into bales and removal from 


cYlinders,” that was a guaranty in respect to the hydraulie 


| 
i 
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machinery and shows conclusively that this part of the 
contract related to the hydraulic machinery and to the 
guaranties provided for it. The last clause also concedes 
that the guaranty in the first clause of the agreement was 
a guaranty in respect to the hydraulic machinery. The re- 
striction provided for by the last clause restricts the guar- 
anty of the hydraulic machinery as to the strength of the 
material to its being suflicient to be used up to the fifteen 
hundred tons pressure, as provided in the original contract, 
but excludes any implication that it should also have sufti- 
cient strength beyond that to do the required work, to wit, 
to press and delivera bale of bark every two minutes and 
a half, if a greater strength than to work up to fifteen 
hundredjtons pressure might be requisite todo that. This 


court, in tle case of WM. & M. R. Co. v. Jurey, 111 UL 8. 


vU2, SUVS: 


“The court was called upon to construe a paper writing. 
[t must be conceded that the writing was open to construc. 
tion. It was the right and duty of the court, in order to 
di cide pron its meaning, to look not only to the language 
employed, but to the subject-matter and surrounding cir- 
cumstances. Barreda vy. Nishee, 21 Ilow. 146, 161; Naeh 
v. Jowne. 5 Wall. 689; Canal Company v. Hill, 15 Wall. 94. 
When. theretore, the court was required to state authori- 
tatively to the jury the meaning of the bill of lading, it 
Cah not he presumed that it shut its cVes to the -trong 
light thrown on it by facts attending its execution, or that 
its instruction is to be interpreted iis applying only to the 
words of the contract. It must be presumed that the 
court used all proper means to ascertain the true meaning 
of the bill of lading, and we think its lnterpretation, in 
view of all the circumstances of the cause, was the right 


one. 


The record in this case does not profess to set out all 
the tacts attending the execution of this contract which 


might throw a strong light upon its meaning, and that 
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were before the court helow at the trial of the case. This 
court will presume that it used all proper means to ascer- 
tain the true meaning of the contract of June 23, 1881, 
and we think there is no doubt that its interpretation, in 
view of all the circumstances of the case, was the right 


One, 
Ey. 


As to the errors of the court in not permitting a re- 
coupment of the sum of seventy-two hundred dollars, the 
sum remaining due under the contract of Jane 23, 1881, 
or the contract of Mareh 50, 1882, if it remained in force, 
or the further sum of $1,531.46 for extra work alleged to 
have been performed by the detendants below, it appeared 
not only that the defendants below tiled no pleading setting 
up a counterclaim, or in which they sought in any wise a 
reduction of the damages claimed by recoupment, but it 
appeared aflirmatively by the allegations of the amended 
ausWwer, (Ree. 11,) that The McGowan Pump Company 
had brought, as it hada right to do, a separate suit for the 
recovery of $1,551.46, which was still pending at the time 
of the trial of this cause: and it appears inferentially 
from the charge, (Ree. 58,) as is admitted upon page 12 
of our adversary’s brief, that it had brought a separate suit 
for the amount remaining due as a balance under the orig- 
inal contract, Which suit was removed into the Cireuit Court 
amd is there still pending. It is proper that we should 
state that this plaintiff Was quite willing in the court below 
that the amounts claimed in these two suits should be de- 
ducted from the amount of its recovery in this case, and it 
is quite willing, we may add, that that should be done un- 


der the order of this court, provided that The McGowan 
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Pump Company, the corporation in whose name the suits 
are brought and prosecuted for these amounts, would file a 
release of all claim thereto in this cause. They refused to 
do this in the court below. ‘We presume they will refuse 
to do it in this court, and the record of this cause presents 
no bar to the prosecution of these claims, either by the de- 
tendants or by the ulleged corporation, The VieGowan 


Pump Company, whichever it may be that has title to 


maintain such an action. 


- 


The fitth error alleged, ( brief, 42,) is that the ‘court did 
not instruct the jury that although the machinery should 
be found in tact to be incapable of working up to the press- 
ure of fifteen hundred tons, as required by the contracts 
between the parties, and although there was no testimony 
to show that without that capacity it was of any value 
Whatever beyond its value as scrap iron, and altbough the 
only’ testimony upou that subject which the record shows 
Was offered, wus that offered by this plamntitf below, ( Ree. 238,) 
“tending to show that the machinery was only of the value 
of scrap, nevertheless the eourt ought to have instructed 
the jury that the plaintitt ought not to recover anv dain- 
ages based upon such incapacity of the machinery to work 
as the contract required, and as the defendants below riuar- 
anteed that it would have. Our learned adversaries say in 
argument that the damages to which the plaintiff below 
would be entitled, if any, for the non-performanee of an 
Impossible contract, is the loss of actual valne. Was there 
any testimony in this case preser ed in this reeord, tending 
to show that the loss of actual Value pon this machinery, 


upon its failure to work as the contract provided, was less 
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than the amount which the jury assessed in their verdict? 
Orwas there any testimony that the value of the machinery 
if it would only work with a pressure that had no effeet 
upon tan-bark for the purpose of pressing it into bales, was 
of any value except as old iron? The charge which the 
eourt actually rave Upon the subject ot damages tor the 
breach of the contract to make the machinery as required 


by the contract may be found condensed in a single extract 


“The rule for measuring the plaintiff's damages 1s to 
thi the Lith renee between the money ville of the machin- 
ery contracted forsifit had been coustructed in all respects 
secordinge to the contract as it has been co! strued bv the 
couri, and the money value of the machinery as it was ac- 
tually constructed and delivered to the plamtifh’ 


ry , ° ) : 
That this was not the eorrect rule of damages, our 


learned alVersarics will hardly venture To contend. 


Vi. 


As to the alleged error complained of in refusing 


charge No. 24, (Brief, 44.) whieh is a charge which sought 
to make the IPNorance of the defendants below of the hNneces- 
sities oft the Contract entered into ah eCNCUSe for the holi- 
performance of it. The court distinetly charged the jury 
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“Tt isan indisputable tact that before thev made their 
contract they knew of the design for the boat and fully of 
all its plans and specifications, as shown in the Mack con- 
tract, and, if the plaintih’s proof is believed. by von, they 
were instrumental in determining upon the plans and speei- 
fications of the boat. But whether this is so or not, they 
certainly knew fally all about the Mack contract and what 
it required, and planned their inachine in full knowledge of 
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what that boat would be if Mack complied with the con- 
tract. Therefore they ean not complain of any mere de- 
fect in design of the boat of a restriction in their freedom 
of selection of plans for the machine they were to furnish. 
But this knowledge, nor any part they took in advising 
aboutthe boat nor the supervision of its construction, if you 
tind they agreed to any supervision, could not and did not 
bind them to any guarauty that the boat shouid be con- 
structed in accordance with and up to the requirements of 
the contract with Mack. Thev were not guarantors of 
Mack’s work, and Mack was the plaintiff’s agent, not 
theirs. The plaintiff was bound to furnish a boat fully up 
to the Mack contract in its specifications so far as the boat 
was needed as a mechanical foundation for the proper work- 
ing of the machine. It is for vou to determine this on the 
proof, lf the boat bore no more relation to the machine 
than that of carrier, and was not essential to it further 
than to bear-it up—no more intimate mechatrical relation 
than the case of a wateh bears to its machinery, to use an 
illustration from the proof—the detendants would not be 
excused for any defects in the boat which did not contribute 
to detective working of the machine. So far as theamachine 
failed on that account the detendants would not be liable, 
but would be liable for any other defects in the machine. 
If, however, on the proot you find that the boat had a 
more intimate relation than a mere bearing foundation, 
and was so indentified with the machine as to be an essen- 
tial part of its mechanical toundation, | charge you that 
the defendants would be excused from any defects depend- 
ent on the insufficiency of that particular part of the 
mechanical foundation until the plaintiffs had made it good, 
after Which the machine should work properly anc the de- 
fendants would be liable for any further failure in the 
mechanism. — 3 


Surely this was what the charge No. 24, requested by 
the plaintiff in error, was not, a proper discharge by the 
court below of its duty “carefully to distinguish the effect 
of a floating foundation, such as this boat was, upon the 
result of the working of the machinery from defects in the 
machinery itself,” and therefore in compliance with the ob- 


ligation which our adversaries say rested with the court. 
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/ UNITED STATES, 
he testi iii District of }?, nnsulrania. xel s 


The President of the United States to the judges of the eireuit court of 
the United States in and for the eastern district of Pennsvlvania, greet- 


. 
ing ; 
— * 


Because that in the record and process and also in the rendering of 
judgment ina suit before vou, between John TH. Weigman and Frederick 
W. Weigman, trading as J. TH. Weigman & Son, plaintiffs, and John F. 
Hartrantt, collector of customs for the district of Philadelphia, defendant, 
ina plea of trespass on the case, a manifest error has intervened to the 
vreat damave of the said John KF. Hartrantft, as in lis complatnt has been 
~tutedt : eric as it is just anal proper that the error, if any there be. should 
be corrected in due manner, and that full and speedy justice should be 
done to the parties aforesaid tn this behalf, vou are hereby commanded 
tlaset if jurclornny hil thereof bye given then, under your —t al. vou do distinetly 
and openty send the record and process in the suit aforesaid, with all things 
concerning them and this writ, so that vou have the same before the hon- 
orable the justices of the Supreme Court of the United States, sitting at 
Washington, DL ©. on the second Monday of Qetober next, that the record 
and process aforesaid being tispected they may cause to be done there- 
upon what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chiet Justice of the Supreme 
Court of the United Stites, at Philadelphia, this tenth day ot November, 
A.D. one thousand eight hundred and eighty-three, and in the one hun- 
dred and eighth vear of the Independence of the said United States. 

PSEAL. | SAMUEL BELL, 

| | Clerk of Civenit Court, US 


» THe UNrrep STATES OF AMERICA, ax? 


To John H. Weieman and Frederick W. Wieoman, trading as J. H. 


Wegman and Son, greeting :° 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
othcee of the cirenuit court of the United States for the eastern district of 
Pennsvivania in the third etreuit, wherein John F. Hartranft, collector of 
customs for the distriet of Philadelphia, plaintiff, and vou are defendants 
in error, to show cause, if anv there be, why the judgment rendered against 
said plaintiff in error, as in said writ of error mentioned, shall not be cor- 
rected and why ~peedy justice should not he done te the parties 1 that 
behalt, 

Witness my hand this thirteenth day of November, in the year of our 
Lord one thousand eight hundred and eighty-three. 

WM. BUTLER, 
Judge. 


lh420—] 
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23 | accept se rvice of the within eitation cc nlog K John 
H. Wiegman and Frederick Wiegmen, trading as J. A. Weigman 


& Son. and direct the clerk to enter ny appearance as their attorney, 


PRANK P. PRICHARD, 
Atty jor J. Hi. Wy weqgman d& Son, 


ed 
on 


nowy. Ta, So. 


> ln the cireuit eourt of the United States in and tor the eastern 
district of Pennavivania, in the third circuit. 


Joux H. WireaMannx anv Frepertck W., 
Wieemann. trading as J. He Wiegmann and 
Son. 


IN FF. PLARTRANET. COLLECTOR OF CUSTOMS 
for the clistriet aot Philadelphia. 


Usrrep SratTes oF AMERICA, 
heustern district of PD enxylrarnie, xel.: 

Ploas aud) proceedings before the houorable the judges of the cireuit 
court of the United States in and forthe eastern district of Pennsvivantia, 
In the third cirenit of Oetober SOSSION, 18822. No. 38, 

It is thus contained: 

Be it romembered that on the 15th day of November, A, D. 1882, the 
defendant, by his attorney, John K. Valentine, esq., appears in open 
court and presents a petition for a writ of certiorari, whieh, being read, Is 
as follows, to wit: 


! In ghe cireuit court of the United States for the eastern district of 
Pennsylvania, in the third cireuit. 


The petition of John I, Hlartranft, collector of customs for the district 
of Philadelphia, respectfully represents that a suit has been commenced 
by summons case against him, as defendant, by John H. Wiegmann and 
Frederick W. Wiegmann, trading as J. Hh. Wiegmann and Son, in the 
eourt of common pleas No. 2, tor the COUNLY of Philadelphia, in the State 
of Pennsylvania, to September term, I882, No. 510, 

That the said suit is brought on aeecount of an act done by him under 
the revenue laws of the United States as colleetor of the eustoms for the 


district ot Philadelphia, the sti suit being to recover @ certain sum ot 


money puud for and on aecount of the said plaintiffs to the said defendant, 
as collector aforesaid, as duties on certain merehandise, 

Your petitioner respectfully prays that the said cause may be entered 
on the doe ket ot Vvour homers ible eourt and proceeded i mas nm cnuse therein 
adiginatiy commenced, and that a writ of certiorari be immediate ‘ly issued 

hy the clerk ot your honors ible eourt, to the sclel court of COUTELT DDO pleas, 


No. , for the county of Philadelphia, to send to the said cirenit court of 


the Lonited States the reeord and proceedings In said cause according to 
the provisions of the act of Congress in such case made and prov idle, 
And he will ever pray, &e, 


J. FL. HARTRANET, Coll, 
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John F. Hartranft, being duly sworn, says that the facets set forth in the 
above petition ure true, to the hest of his knowledge and belief. 
J. F. HARTRANET., 
Sworn and subsertbed before me this 11th day of November, 1882. 
[L.s.] WAM. LARZELERE, 
Notary Publie. 


[ hereby certify that, as counsel for the above petitioner, | have exam- 
ined the proceedings against him, and carefully enquired into all the mat- 
ters set forth in the above petition, and that | believe the same to be true. 

JOHN K. VALENTINE, 
Att'y for Deft. 

(Indorsed:) No. 38. October sessions, 7882. Cirenit court United 
States, eastern district of Pennsylvania, in the third cireuit. John H. 
Wiegmann et al., trading, &ec., rx. John F. Hartrantt, collector, &e. Pe- 
tition for certiorari. John K. Valentine, attorney for petitioner. Filed, 
November 15, 1882. ! 


5 Whereupon the court made the following order. to wit: 
WIKGMANS, ET AL. 
Pa. . No. oe, ( deotarly r sss, ISSU, 


LLARTRANFT, COLLECTOR, &e. J 


And now, te wit, this both day ot November, A. 1). ISS: 2 on motion 
of Henry P. Brown, esq., assistant United States attorney, a writ of cer- 
tiorart is allowed in the above cause for its removal from the eourt of 
common pleas Neo, 2, for the county of Philadelphia, to this court. 

And therenpon on the day and year last aforesaid a writ of certiorari 
issued and was-returned with reeord annexed in the words following, to 
Wit: 


} [ NITED STATES OF AMERICA, 
‘spade? why) . = pl : ref 
heustern Dist) yet oy Pennsy (Liiddl, Ne 


The President of the United States to the honorable the judges of the 
courtof common pleas No, 2, for the county of Philadelphia & State of 
Vonnusvivania, erecting : 

Whereas lately in vour said court of common pleas Neo. 2 suit has been 
commenced against-loho bk. Hartrantt, colleetor of customs tor the distriet of 
Philade 7 by John H. Wiegmann, and rede wie ‘+k W. Wiegmann, trad- 
ing asl. HL, Wieemann and Son, of vour Se ‘pte mber term, IS82, No. 510, 
whieh aid suit as it is sandis still pe nding befor vou in the said court of 
COOTER On pleats No, 2 unde te ‘roiined : caniel whe ‘Teas on the ap yplication of the 
sila John . Hartranftt collector, We, to the cireuit: court of the United 
Stutes for the eastern distriet of Pennsvivania in the third cireuit, on a 
suggestion supported by proper evidence, that the said suit was brought 
on account of an act done by him under color of lis office as collector of 
customs forthe distriet of Philadelphia, the said suit having been brought to 
recover certain moneys paid by the said plaintiffs to the said John F. Hart- 
rantt, collector, &e., aforesaid, tor duties on certain merehandise claimed 
to be due and owing from the said plaintiff’ to the United States of 
America, and praving that a writ of certiorari may be immediately issued 
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by the clerk of the said eireuit court of the United States, directed to the 
said court of common pleas No. 2. to send to the said etreuit: court of the 
United States the record and proceedings in the said cause, according: to 
the provision of the aet of Conwress, In such case made ane provided : 
Wherefore von are hereby commanded to transmit, under vour seal, the 
record sand proceedings of the said suit, with all things thereunto relating, 
unto the said cireuit court of thi [united States, to be holden at Vhilacdel- 
plate, for the eustern district (i Pennis Ivara, in} thie third-eireuit, aon the 
first Monday of December next, plainly and distinetly, in as full and ample 
Inanner as it now remains before vou, together with this writ, so that the 
sand elreuit court of the United States ray lye abl therein to proceed sonal 
do what shall chp pppecu of rivht « nolit to be clone, 

Witness the honorable Morrison R. Waite, ‘hief Justice of the Supreme 
Court of the United States, at Philadelphia, this fitteenth day of November, 


A. ID. 1882. and in) Tii¢ bovth vear of the [udependence of the [ nited 


strates, 


i 8 SAMUEL BELLI, 


(hierk of Cirrentt Court, OS, 


)! [ndorsed:) No. 38. Ovetober sess., DSS, CSreuit court, U.S’ 
\V orgie ef al, Vs. Hartrantt, collector, We, W rit of certiorari 
Returned & filed January &, D885. 
Pleas and all things touching or concerning the same we certify and 
send together with this writ. Witness our hands and seals. 
Dee'r Zist, 1882. 
J. 1. CLARK HARE. [sra1.] 
JAMES T. MITCHELL, [seat] 


4 fey, mplification, 
PHILADETPHIA Country, 
Sharli of }* wuxnleania, net. bs 
Among the records and proceedings of the court of commen pleas No. 
2 for the county of Philadelphia, State of Pennsvivania, the tollowing 
may be found as matter of file and of reeord at No, 510, Sept’r term, 
ISSY) to wit: 


Docket entries, September term, L882, 


(On the margin:) FF. OP. Prichard. 510.) J. 1K. Valentine, 11. 11. °S82: 


Joun HH. WikGMansx, AND Frepertiek W, ) 
Wiegmann, trading as J. TH Wiegmann and 
“On, | 

Joun EF. Harrranxer, coutecrorn orf cus- 

toms for thy district of Philadelphia. 


Sums, ease, exit Oet. 23. 1 S82. Ret. Ist Mar. : Nov.. IS82, served, 


Nov. TS, 1882, certiorari from circuit court of U.S. brought into oftiee. 


Nov. 27, ISS82, narr. tiled. 

Certified trom the record Dee. 21. 1882. 

[SEAL | BE. Jd. LANDGAY., 
Pro Proth’y. 


(‘tl 
itll 
pole 
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and 
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SS Cc. Fs ee Sept. term, ITSSv. 


Joun HE. WiragManxn AND Freperick W. 
Wiegmann, trading as J. HL. Wiegmann and 
Son, 

x, 

JoHn FF. HArtrRANPT, COLLECTOR OF CUS- | 

toms for the distriet of Philadelphia. 


[<<ne summons, case returnable first Monday November, L882. 
FRANK P. PRICHARD, 
Athy for PPif. 
233, 1882. 


Cxt, 2 
To Proth’v, C. P. 


(Endorsed :) 510. . Sept. term, I882. C. PL, No. 2. Wiegmann vs. 
Hlart rantt. Precd pe for =m s, (‘ase filed Chet, y , § g.¥? Prichard, 
‘) SiH NLULOTES, 


COUNTY OF PHILADELPHIA, xs: 


The Commonwealth of Pennsylvania to the sheriffof the county of Phila- 
delphia, vreeting ; 


We command you that vou summon John F. Hartrantt, collector. of 
customs for the district of Philadelphia, late of vour county, so that he be 
and appear before our judges, at Philadelphia, at our court: of common 
pleas No. 2, for the county of Philadelphia, to be holden at Philadelphia, 
in and tor said county of Philadelphia, the first Monday of November 
next, there to answer John H. Wiegmann and Frederick W. Wiegmann, 
trading as J. HL. Wiegmann and Son, of a plea of trespass on the ease, ete., 
and have vou then there this writ. 

Witnes~ the honorable J. J. Clark Hare, president of our said court, at 
Philaceiphia, the twenty-third day of October, in the vear of our Lord one 
thousand eight hundred and eightv-two. 

SEAL. | : W. MACCANN, 


L j 
Pro Prothonotary. 


G! (Indorsed :) 510.) Sept. term, 1882. ©. PL, No.2. Wiegmann 
rs, Hartrantt. Summons Case. Prichard. 


Served John PF. Tartranit, residing at 2015 Spruce street, by leaving, 
October 51, I8S82, a true and attested copy of the within writ at his dwell- 
ing house with an adult member of his tamily. 

So answers, . 


GEA). J. VAN HOUTEN, 
Lh pouty Shu rift. 
ENOCH TAYLOR, Sheriff. 
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lO) )=—s Jon NS H. WIEGMANN ET AL. ‘oO - Meo Sept. terni 
. ** - . . ° b 


is : . - 
: 1883. No 310. 


Joux F. Harrranerr, coLLecror, &«. J 


The Proth’y will enter my appearance tor the defendant in the above 

es he 
JOHN kK. VALENTINE, 
Att'y. for Deft. 

Nov. J1ith, 1882. 
To Proth’y, ©. P. 

(Endorsed 3 tt, Sept. : ptt L882. £;. yt No. ie John H. Wiegmann 
etal. vs. John F. Hartrantt, collector, &e. Order of appearance. — Filed 
Nov. 11°82.) John K. Valentine, att'y for det’t. 


1 | No. O10. 


ly the eourt of common pleas No. 2, tor the COUNTY of Philadelphia, 
September term, one thousand eight hundred and eighty-two. 


PHILADELPHIA COUNTY, as: 

Joho FE. Hartrantt, collector of customs for the district of Philadelphia, 
iate of the county aforesaid, was summoned to answer John HH. Wiegmann 
and Frederick W. Wiegmann, trading as J. H. Wiegmann and Son, of a 


aaa 


plea of trespass on the case,&e, Whereupon the said John TH. Wiegmann 

and Frederick W. Wiegmann, trading as J. HL. Wiegmann and Son, by 
Frank P. Prichard, their attorney, complain tor that whereas ; 

& And also, tor that whereas the defendant, on the twenty-first day 
of October, in the vear of our Lord one thousand eight hundred 

and eighty-two, at the county aforesaid, was indebted to che plaintiffs in 

the sum of fifty thousand dollars for goods then and there sold and de- 

liveread by the plaintitts to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, tor goods then 
and there bargained and sold by the plaintiffs to the defendant at his re- 
quest : 

And also in the turther sum of fifty thousand dollars, for work then and 
there done, and materials for the sane provided by the plaintiffs for the 
defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there lent by the plamiifs to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there pail by the plaintiffs for the use of the defendant at hi- request ; 

And also in the tarther sum of fifty thousand dollars, for money then 
and there had and received by the defendant tor the use of the plaintitts ; 

And also in the further sum of fifty thousand dollars, for money found 
to be due trom the detendant to tie plaintiffs onan account then and there 
stated between them: 

And also in the further sum of titty thousand dollars, for interest then 
and there due and payable, tor the torbearance by the plaintiti at the de- 
fendant’s request, for moneys before then due and owing from the defend- 
ant te the plaintiffs, 

And the detendant afterwards, to wit,on the day and vear last atoresaid, 


~I 
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at the county aforesaid, in consideration of the several last mentioned 

premises, respectively, then and there promised the plaintiff to pay the 

plaintiffs the said several last mentioned moneys, respectively, on request ; 

yet the defendant hath disregarded his promises, and hath not paid any of 

the said moneys, or any part thereof, to the damage of plaintiffs fitty thou- 

snd dollars. 

And theretore thev bring suit, &e. 

j JOHN DOF, 

RICHARD ROE, ; 

FRANK PL PRICHARD, 
Att'y for PP A. 


Pledy S. ae. 


Nov. 27, 1882. 

12} (Indorsed:) 510. Sept. term, 1882. Court of common pleas 

No. 2. John H. Wiegmann and Frederick W. Wiegmann, trad- 

ing as J. LH. Wiegmann & Son, vs. John F. Hartrantt, collector of cus- 

toms for the district of Phila. Narr. in assumpsit. Enter rule to plead 

in eight days, or judgment, see. reg. Filed Nov. 27, 1882. Frank P. 
Prichard, att’y tor pl'ffs. Nov. 27, 1882. 


124 Name of importer (for all importations), John H. Wieqmann & Son, 


Date of the 


: Whence tt dat 
T derma ription of ¢ wweis, Name of veasel peers - Date of in entry at the 
ported voice 
custom house. 
1 Shella unmanufactured Denmark & P. KR. KR .... London Thee. 7, [RRL Dee. 30, 1RR2 
2 Persian Monareh & P.R.R.. : April 12, * May 3 


- 


Amount late of ap- Date of Sec 

of duty il «i, Peal to Seere- retary s de- 
legally ' tary of the cision there- 
exacted. Treasury. on. 


Date of pay 
ment of du- 
ties In excess. 


Protest file 


] .ccccccceccccese cceccocesecesooses as ; 4170 June 1,18#2 dnne10,18"2 Ang. 1, 1882 
May 6, - , “ 

ee te i) 70 1. 10, 

13 And afterwards, to wit, on the L4th day of February, A. D. 1883, 


the defendants, bv their attorney, comes into our said court here 
and files his plea, which being read, is as follows, to wit : 


C.C. U.S., Oct. sess., 1882. 


Joun H. WikGMANN EP AL. ) 
MN, , No. Stan 
Joun F. Harrranerr. — 


And the said defendant, by John K. Valentine, esq., comes and defends 
the wrong and injury when, &e., and saith that he did not undertake or 
promise, in manner and form, as the said plaintifis have above thereof com- 
plained against him, and of this he puts himself upon the country. 

JOHN kK. VALENTINE, 
Att'y for Dep't. 

(Endorsed:) 38. Odbt. sess., INSZ. C.C.ULS. John H. Wiegmann 
et al. vs. John F. Hartrantt, collector, &c. Plea tiled February 14, 1883. 
John K. Valentine, att’y for def’t. 
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14 And afterwards it is ordered that a jury come to try the issue 
joined In this case, 


And afterwards, to wit, on the sth day of October, A. I), ISS3, cume 
the parties aforesaid, and the jurors of the jury aforesaid being called came, 


ti wit ; 


lL. Johm M. Saltsiman, 7. Greorge Pownall, 

2) Samuel Ee Reed, s. Robert Abel, 

3. William Stemple, Q Franklin Reed, 

f. DBobert Neilson, lO. Svivester Coleman, 

>. dames Potts, I}. Paul W. Sloan, : 
6. Croorve D. Dixon, IZ. Abraham Barker, 


Whi re huly enuprnetled, revi neal, chosen, tried, anal “Worth of allirmed 


CO Sprerk the truth om the issue ORCC PE TibDs Cibse, 


And atterwards, to wit, on the day. and vear last aforesaid, the yurors 
aforesaid, upon their oaths or affirmation aforesaid, respectively do say 
that they find as follows, to wit: 

Plaintiff imported into the United States from London, in December, 
PSST. rd May, IS82, a quantity of shell-,on which he paid duties June 

il, 1883. 


& Among these shells were: 
O71 doz. rewius murex, 
‘ .* vreen ears, 
-) * white ears, 


valued at 871.68, on which the collector imposed a discriminating duty of 
10) ‘ke OF S716, its the produets of il COLDER eiist of the (ape of (rood 
Hope. 
12 «loz. green snails, 
27 «6 *~— Lord's Pravers, 
iz’ ™ mentiora, 
‘) sin Turk’s Caps, 
3% aeples, 
. * oe. 
; = toes. 
l6 6) Oo@reen ‘ears, 
> “ whete “ 
valued at 8125.70, on which the collector imposed a duty of 35 %, or 
$44.09, as manufactures of shells, 
The testimony in regard to these shells was as follows : 
Prepertck W. WirGMannx.—These shells were purchased in London, 
The merehants there obtain them trom all parts of the world ; they are 
cleaned and prepared tor market there ; the epidermis is first cleaned 
14} offand then the shells are ground or polished for the market ; they 
are cleaned ly acid ; they are evround Onan CTHCTY wheel to expose 
the pearly interior ; the purpose of both operations is to fit the shells for 
market; we sell them for ornaments; we import them for the sea-shore 
and sometimes we sell them tor buttons, handles to penknives, &e.; there 
is no difference in name and use between the shells ground on the emery- 
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wheel and those not ground ; the Lord’s-prayer shell is sold for the same 
purpose ; there is no new use, 

Dr. Josepu Lempy [regius murrex shown witness./—That comes 
from Panama. [Green ear shown witness.| That is from the Pacific 
coust. | Two white ears shown witnees,]| One of these is from the west 
coast of Africa and the other from Japan. Most shells have three lavers ; 
they have the thin brown skin, the outside layer, like the common freash- 
water mussel; then they have an inner laver, which is very brilliant. 
Very frequently the water is sufficient to wear off the skin and they 

show the dull layer onthe outside. By artiticial means that opaque 
17 whitish layer is ground off by means of a wheel and the inner laver 

ix exposed, which presents that inner pearly appearance, [Sam- 
ples shown witness.] These shells have had the outer laver ground off 
so asto exhibit the beautiful inner layer; that has been done by the ap- 
plication of a wheel and afterward by polishing. 

(). There is something here called the Lord’s Prayer. [do not suppose 
vou know it by that name, but please tell us about it. 

A. Well, L understand its nature. The shell happens to be of the kind 
which is very frequently imported and used as an ornament without any 
alteration whatever. The outer covering was taken off in the shape of 
letters by first covering the letters with wax or grease, and then covering 
that with lime, having in the mean time eaten out the letters by acid or by 
etching. 

The object of taking off the epidermis is simply to show the internal 

beauty for the purpose of ornament, and the object of taking off 
Ls the second layer is the same, simply tor the purpose of ornament. 


The jury find that the regius murex, green ears, and white ears 
are products of countries west of the Cape of Good Hope, as above 
testified, and that the discriminating duty on them: amounted to $7.16, 
which, with interest to October 5th, 1885, amounts to $7.72. 

The jury find that the green snails, Turk’s caps, magpies, snails trocus, 
green cars, and white ears have beer ground upon an emery, wheel in 
the manner and for the purpose deseribed in the above testimony. ‘That 
the duty collected on them as manufactures of shells amounted to $25.98, 
whieh, with interest to October 5th, 1883, amounts to 828.05, 

The jury also find that the Lord’s Prayers and mottoes have been etehed 
with acid in the manner and for the purpose deseribed in the above tes- 
timeny. That the duty collected on them as manufactures of shells 
amounted to 818.11, which, with interest to October 5, 1883, amounts to 


S10.54. 


1 RECAPITULATION, 
Discriminating duty .....0....6. i i i ete hiag win ig sane ae am = és 
SPRY OR TOMI GRIRTID c. écctcas nodieecnchedssedenenes«>oxeeeaniauee 28 03 
mie coms COT I ia i i vc raaccs ss lita 9 54 
Boo YO 
And the court reserved the following points : 


l. Tf the court should be of opinion that both the shells ground on an 
emery wheel and the shells etched with acids in the manner found by the 
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jurv were not liable to duty as “ manufaetures of shells,” but were entitled 
to be admitted free as “shells unmanufactured,” then judgment to be en- 
tered in favor of the plaintiff for fifty-five dollars and twenty-nine cents, 
. Ifthe court should be of the opinion thicat the shells etehed by acids 
in the manner found by the jurv were liable to duty as manufactures of 
shells. but that the shells eround on an em ry wheel as found by the jury 
were not so liable, then judgment to be entercd in favor of the plamtit® 
for thirtv-tive dollars and seventy-five cents, 
HY) 3. If the court should be of opinion that both the shells ground on 
an emery wheel and those etehed by acids were liable to glaty as 
“manufactures of shells.” then judgement to be entered for plamtifl for seven 
dollars and seven-two cents only, being the amount of discriminating duty 
on shells found by the jury te have been Imported from eountries west of 
the ¢ ape ol Crone LLaope. 
And afterwards, to wit, on 4 we Sth day of October, A.D. 1883, the de- 


} 


: ; . 
fondant. by bbis fittorney, files moor smd eourt bere a motion for a new 


trial, hed resmscons, which beine rewd, Is its ollows, to wit : 
Ce Ue. Bee of Pan 1. ee. TOO 


Joux H.- WIBGMANN ET AL. 
us, oe, 


Joun FL THarrranerr, coLLecror, &c. | 


And now, this Sth dav of October, 1885, the defendant, by his attorney, 
John Wk. Valentine , eS Ure, atlLornes for the United States for the 
21 eastern district of Poounsyivania, moves for a rule on the platntitts 
inthe above case to show cause why a new triad should not be 
vranted, and assigns the following rensons therefor: 
|. Beeause the verdict was against the evidence. 
4 Because the verdict Wis LOLs the werolit of the evidence. 
3. Because the learned judge erred in charging the jury that under the 
evice nee ther verdict should le for the le fenclsant, 
JOHN RK. VALENTINE, 
Athy for the Deft. 


( , ae 1 BS.3. 


( endorsed a ma ( ort. SONS. ISN). ( : ( Hi | : 5. I. 1). ot ir John ll. 
Wiegmann et al. vs. John I. Hartrantt, collector, &e. Motion & reasons 
tor new trial. Filed October &, TSS83, 


a And atterward-, to wit. on the 22d dav of’ ( tober, A. D. T8832. 

this cause came on to be heard on motion for a new trial. and the 
same having been argued by the counsel for the respective parties, the 
eourt filed the following « pinton, to wits 


JOUN TH. WIKBGMAXNN ET AL. 
Ux, Oct. sess., ISS2. No. 3S. 
JoHN FF. HARTRANET, COLLECTOR, &c, | 


That in order to render the shells subject to duty as manutaetures of 
shells something more must be done than simply to remove the outer ser- 
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rice either by acids or mechanical means, and that while the shells re- 

tained their special form and charactér they could not be elassified as man- 

ufactures of shells, : 

Wiiereupon the court refuse the motion for a new trial and order judg- 
ment to be entered on the verdict in favor of the plaintiffs and 
against the defendants in the sum of fifty-five ~% dollars (855,29). 

Whereupon judgment is entered accordingly. 


. 
~~ 


And atterwards, to wit. on the 2vd day of October, A. D. 1883, John hk. 
Valentine. esq., attorney for defendant. moves the court tor a certificate of 
probable cause in the words following, to wit: 


C. C. U. S., Oct. Sess., 1882. 


JouHn H. WRIGMAN ET AL. 
rs, NO. oe 
Joun bk. PARTRANET, COLLECTOR, &C. J 


And now, October Zee LOO John WK. Valentine. US) ., attorney for the 
detencdant, Hooves for it certificate of probable (stlise¢ in the above ise, 
Wily Petlpon if I~ ordered that il eertifieate ot probabl Cilise be entered, 


24 [NITED STATES OF AMERICA, 
Kustern District of Pennsyleania, sx: 

I, Samuel Bell, clerk, do hereby certify the foregoing to be a true and 
faithful copy of the record and proceedings of the eireuit court of the 
United States in and for the eastern district of Pennsylvania, in the 
third circuit, in a certain suit therein lately depending between Joho HL. 
Wiegmann and Frederick W. Wiegmann, trading as J. H. Wiegmann 
and Son, plaintiffs, and John F. Hartrantt, collector of eustoms for the 
district of Philadelphia, defendant. 

[n testimony whereot | have hereunto subseribed my name and afhixed 
the seal of the said circuit court at Philadelphia this 24th day of March, 
A.D. 1884, and in the 108th vear of the Independence of the United 


[SEAL] SAMUEL BELL, 
(7, rh. Ae. 


25 Joun FF. HaArrraNrr, COLLECTOR OF 
enstoms tor the district of Philadelphia, 
plaimtitl in error, | 
CH, 


Joos HH. Wisewaxne AND FREDERICK W. | 
Wiegmann, trading as... Wiegmann and Son, | 
defendant’ in error. 


Assiqnu nts Of error, 
. 


Because the learned judges in the court below erred— 

1. In entering judgment in favor of the plaintiffs below upon the fol- 
lowing point of law reserved: “If the court should be of opinion that 
both the shells ground on an emory-wheel and the shells etched with acid, 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 51). 243 


JOHN F. HARTRANFT, COLLECTOR OF CUSTOMS FOR 


THE DISTRICT OF PHILADELPHIA, PLAINTIFF IN 
ERROR, 


Vs. 
ANTON WINTERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 


FILED APRIL 4, 1884. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1885. 
No. 511. 


JOHN F. HARTRANET, COLLECTOR OF CUSTOMS FOR 
THE DISTRICT OF PHILADELPHIA, PLAINTIFF IN 
ERROR, 

Vs. 


ANTON WINTERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. 
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l [NITED STATES, 
hast rie District of i nusylranid, set: 

The President of the United States to the judges of the erent eourt ot 
the United States in and tor the eastern district of Pennsvlwania, 
erecting : 
Because that in the record and process, and also in the rendering of 

judgment, in a suit before vou, between Anton Winters, plaintiff, and 

John F. Hartrantt, eollector of customs for the district of Philadel- 

phia, defendant, in a plea of tresspass on the case, a manifest error has 

intervened to the great damage of the said John Fk. Hartranft, as in their 
complaint has been stated,and as itis just and proper that the error, if any 
there be. should be corrected in due manner, and that full and speedy 
justice should be done to the parties aforesaid in this behalf, vou are 
hereby commanded that if judgment thereof be given, then, under your 
seal, vou do distinetly and openly send the record and process in the suit 
aforesaid, with all things concerning them and this writ, so that you have 
the ~ame before the honorable the justices of the Supreme Court of the 

United States, sitting at Washington, D. C., on the seeond Monday of 

October next, that the record and process aforesaid being inspected they 

MAY CUallse to he done thereupon what of rivht ought to bye dlone. 

Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at Philadelphia, this tenth day of No- 
vember, A. 1)., ole thousand eloht hundred ana eightv-three, and in the 
one hundred and eighth vear of the Independence of the said United 
States. 

SAMUEBL BELL, 
( Vert: of (Vreuit Court 


» Tue UNITED STATES OF AMERICA, 8s: 


To Anton Winters, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October next, pursuant to a writ of error filed in the elerk’s 
ottice of the eireuit court of the United States for the eastern district of 
Pennsylvania, in the third cireuit, wherein John I. Hartrantt, collector 
of eustoms for the district of Philadelphia, plaintiff, and yvouare defend- 
ant in error, to show cause, if any there be, why the judgment rendered 
against said plaintiff in error, as in said writ of error mentioned, shall not 
be corrected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness my hand this thirteenth day of Nove mber, in the vear of our 
Lord one thousand eight hundred and cighty-three. 


WM. BUTLER, Judge. 


[ accept service of the within citation for the within-named Anton 
2} Winters, and direct the clerk to enter my appearance as attorney 
tor said Anton Winters. 
FRANK P. PRICHARD, 
Atty for Antow WW yvate re, 
mov. 13. "83. 
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3 In the cirenit court of the United States in and for the eastern 


district of Pennsviwania, in the third circuit, 


ANTON WINTERS | 
re, ; e 
' 


Joun BF. HARTRANPT, COLLECTOR OF CUSTOMS 
for the district of Philadelphia, | 


UNrreD STATES OF AMERICA, 
haste ri Diatvicl of i nnsylranic, AN: 

Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Pennsylvania, 
in the third circuit, of October session, 1882. No. 39. 

It is thus contained : 

Be it remembered, that on the 15th dav of December, A. D. 1882, 
the defendant, by his attorney, John K. Valentine, esq., appears In open 
court and presents a petition for a writ of certiorari, Which, being read, is 

as follows, to wit: - 


4 In the the cireuit court of the United States, for the eastern district 
of Pennsvivania. In the third cireuit. 


The petition of John KF. Hartrantt, collector of customs for the district 
of Philadelphia, respecttully represents, that a suit has been commenced 
by summons case against him as defendant, by Anton Winters, in the court 
of common pleas No. 2, for the county of Philadelphia, in the State of 
Pennsylvania, to September term, 1882. No, 663. 

That the said suit is brought on account of an act done by him under 
the revenue laws of the United States, as collector of the customs for the‘ 
district of Philadelphia; the said suit being to recover a certain sum of 
money paid for and on account of the said plaintiffs, to the said defendant 
as collector aforesaid, as duties on certain merchandise, 

Your petitioner respectfully prays that the said cause may be entered 
on the docket of your honorable court, and proceeded in as a cause therein 
originally commenced, and that a writ of certiorari be immediately issued 
by the clerk of your honorable court, to the said court of common pleas, 
No. , for the county of Philadelphia, to send to the said cireuit court of 
the United States the reeord aud proceedings in said cause, according to 
the provisions of the act of Congress in such case made and provided, 

And he will ever pray, Ke. 

J. FP. HARTRANFT, 
Coll, 


Jolin F. Hartrantt, being duly sworn, says that the taets set forth in the 
above petition are true, to the best of his knowledge and belief. 


J. FL HARTRANFT, 


Sworn to ana <ubsertbed betore nie this Lith dav of November, 1SS2. 
rr. 8.) WM. LARZELERE, - 
Notary Puhlie. 


e° 


it 
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I hereby certify that, as counsel for the above petitioner, I have ex- 
amined the proceedings against him, and carefully enquired into all the 
matters set forth in the above petition, and that I believe the same to be 
true, 

JOHN kK. VALENTINE, 
Atty for Deft. 


4} (Indorsed:) No. 39. October sessions, 1882. Circuit court, 

United States, eastern: district of Pennsylvania. In the third eir- 
cuit. Anton Winters rs. John FF. Hartrantt, collector, &e. Petition for 
certiorari, Jolin K. Valentine, attorney for petitioner. Filed November - 
15, ISS82. 


5 Whereupon the court made the tollowing order, to wit: 


WINTERS ) 
CK, No. +P t letober ~PSS1ON, T8882. 


HARTRANFT, COLLECTOR, &«, J 


And now, to wit, this oth day ot November, A. 1), 1882, on motion of 
Henry P. Brown, esq., assistant United States attorney, a writ of certiorari 
is allowed in the above Culise for its removal from the eourt of COMMDOT 
pleas, No, Le for the COUNTY of Philadelphia, to this Court. 

And thereupon, on the day and year last aforesaid, a writ of certiorari 
issued and was duly returned with the record annexed in the words fol- 
lowing, to wit : 


() UNITED STATES OF AMERICA, 
hevtste ri District of kd nnsulrania, wel bg 


The President of the United States to the honorable the judges of the 
Court oft Comibon please, No. a tor the county of Philadelphia, WX 
State of Pennsvivania, greeting : 


Whereas lately in vour said court of common pleas, No. 2, suit has 
been commenced against Jehn F. Hartrantt, collector of customs for the 
district of Philadelphia, by Anton Winters, of your September term, 
1882, No. 663, which said suit as it is said is still pending before vou in 
the ssid eat of eommon pleas, No. ze undetermined : and whereas on 
the application of the said John i. Hartrantt, collector, &e., to the cireuit 
court of the United States for the eastern district of Philadelphia, in the 
third! errenit. oni -ugwestion supported Lys proper evidence, that the ssid 
suit was brought on aceount of an act done by him, under color of his 
office, its collector of Ctlstols for the distriet of Philadelphia, the aid 
suit having been brought to recover certain moneys paid by the said 
plaintiff to the said John F. Hartrantft, collector, &e., aforesaid, for duties 
on certain merchandise, claimed to be due and owing from the said plaint- 
iff to the United States of America, and praving that a writ of certiorart 
may be immediately issued by the clerk of the said eireuit court of the 
United Stites, directed to the sd eourt ot CORPO pleas, No. 2. 0 send 
to the said cireuit court of the United States the record and proceedings 


hocastaabetapsiatiapuentionsmaametmianemmiemmnntetinn niece ie ee te 
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in the said cause, according to the provision of the act of Coneress in such 
Cases Ti: idle ana prov ideal, 

Wherefore you are hereby commanded to transmit, under your seal, the 
record and proceedings of the said suit, with all things thereunto relating, 
untotl he =a crreuit ¢ connn'l of the l nited States.to be holden at Philadelphia, 
for the eastern district of Pennsvilvania, in the third eirenit, on the first 
Monday of December next, plainly and distinethy, in as full and ample 
manner as it now remains before ven, together with this writ, so that the 
said cirenit court of the United States m ww be able therein to proceed and 
do what shall appear of right ought : bs done, 


Witness the honorable Morrison R. ite, Chief Justice of the Supreme 
Court of the United States, at Phil: ee I) phia, this fifteenth day of Novem- 
eer, A, D. ISS2 land in the J orth vear of e Independence of the United 
States. 


[seat] SAMUEL BELL, 
{ 7, yf ol (rent ( ourt, r). ns 


i}! (findorsed = ) No. 545 F Oletober x Ss. ISs2, (ireuit Court, u. 
S. Winters.vs. Hartranft, collector, &e. Writ of certiorart, Re- 
turned & filed January 8, D883, 
Pleas and all things touching or coneerning 
send, together with this writ 
Witness our hands and seals Dee mane r Zist, 1882. 
4. 1. CLA K HARE, SEAL. | 
a JAMES ‘T. MITCHELL. SEAL.) 


the “thie We certify and 


PHILADELPHIA COUNTY, 


' ; , ‘ 
Shotts (if Poennsulrania. Ne 


~t. 


Amone the re ord and proceedings of the court of common pleas, No. 2, 
for the county of Philadelphia, State of Pennsvivania, the following may 
by » found (is babatter of fils and arf record ‘uf No. Oe), Sept'r term. Tsay. to 
wit: 


Docket entries, —September term, 1882, 


(On the margin:) FLOP. Priehard, 663. 


Anton Winters vs. John F. Hartrantt, collector of customs for the 
district of Philact Ipbia, 

Sum's case. exit Oet. 351, 1882. Ret. Ist Mon. Nov... 1882. Served. 

Nov. PS, T8882.) Certiorart from cireuit court of U.S. brought into 
othice, , 

Nov. 27, 1882. Narr. filed. 

Certified from the reeord, Dee. 21. 1882. 

[SEAL | E. J. LINDSAY, 

Per Proth’y. 
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: ANTON WINTERS 
rr, & Pr. No. ‘ Sept, yy 
Joun FF. HARTRANFT, COLLECTOR OF CUSTOMS | 1882. Noa 
for the district of Philadelphia. 
[=sue stimimons case returnable first Monday November, TR82. 


FRANK P. PRICHARD. 
At y for PUG 
To Proth'y ¥ . 


(Endorsed :) 663. September term, 1882. C.P. No. 2.) Anton Win- 
ters vs. John F. Hartrantt, collector of customs, &e, Priecipe for summons 
ease. Filed Oet. 31, 1882. Frank P. Prichard, att’y for pl. Oct. 51, 
1882. 


‘4 SHIDNMIOIRS, 
(- ' 4 |? - ’ ‘* 
OUNTY OF HILADEDLPIILA, se; 


The Commonwealth of Pennsylvania to the sherit? of the eounty of Phila- 
delphia, greeting : 


We command vou that vou summon John FF. Hartrantt, collector of 
customs for the distriet of Philadelphia, late of vour county, so that he 
be and appear before our judges at Philadelphia, at our court of common 
pleas, No. ? for the COMLDITS oft Philadelphia, to be holden Al Philadelphia, 
in amd for said county of Philadelphia, the first Monday of November 
Hex, there to answer Anton W inte of a pre | of (res| Miss on the ease, etc, 
And have vou then and there this writ. 

Witness the honorable J. [. Clark Hare, president of our said court, at 
Philadelphia, the thirty-first day of October, in the vear of our Lord one 
thousand eight hundred and eighty -LWo, 

SEAL. | r. C. MANDERSWN. 

Pro Prothonotary. 


Bs { Indorsed *) bbs. Sept. terin. ISSv, OF P. No, 2. Vinton Win- 
ters Vas, John I’. Hartrantt. collector of Clistonis for thi district of 
Philadelphia. Summons. Case. Prichard. 


Served John F. Hartrantt, collector, &c., by giving to him November 
1, INS2, a true and attested copy of the within writ and making known 
to him the contents thereof. 

SO un-Wers, 

GEO. JUNN HUNTER, 
Dh pruty Sheriff. 
ENOCH TAYLOR, Sherif. 


6 HARTRANFT, COLLECTOR, &C., VS. WINTERS. 


rs a 
- : No. O63. 
Joun FEF. Harrranert, coLLecrorn, &c. } 


10 ANTON WINTERS 'CPNo2 Sept. term 1882. 


The proth’v will enter my appearance for the defendant in the above 


CASE, 
JOHN K. VALENLINE. 
Atl’'y for Def't. 

Noy. 11, 1882. 

To Proth’y, He 

(Endorsed :) 663. S jot. ioyen to, °{,. > Bo, 2, Anton Winters 
vs. John F. Hartrantt, collector, &e, Order Sor appearance. Filed Nov. 
11,’82. John Wk. Valentine, att’y tor deft. 


1] In the court of common plea No. Z for the COUNTY of Philadel- 
prhriza, September term, one thousand eloht hundred cane cighty- 
two. No, 4633. 


PHILADELPHIA COUNTY, ss: 
John ff. Hartrantt, collector of customs for the district of Philadelphia, 
late of the COUDTEY atoresard, Wils attached to answer Anton Winters ofa 
ples of trespass, ‘il the Cust’, Ae, Wha PCUPON the sill Anton Winters, hy 
Frank PL Prichard, his attorney, complain for that whereas— 
1? ‘And also, for that whereas the defendant, on the thirteenth day 
oft ¢ letober. in the Vear of our Lord cote thousand elolit humdred 
and eightyv-two, at the county aforesaid, was indebted tothe plaintiff in the 
sum of fifty thousand dollars for goods then and there sold and delivered 
by the plamti? te the defendant at his request : 

And also in the turther sum of fiftv thousand dollars, for goods then 
and there bargained and sold by the plaintiff to the defendant at his re- 
qttest : 

And also in the further sum of fifty thousand dollars, forwork then and 
there done, and materials for the same provided by the plaintit? tor the 
detendant at his request ; 

And also in the further sam of tiftv thousand dollars, tor monev then 
and there lent by the plaintiff to the defendant at his request ; 

And also in the further sum of fiftv thousand dollars, for money then 
ancl there pric In the plaimtill tor tho use of the defendant at his request ; 

And also in the further sum of fifty thousand dollars, tor monev then 
and there had and received by the detendant for the use of the plaintitt; 

And also in the further sum of fits thousand dollars, for money found 
to be due from the detendant tothe plaintiff on an account then and there 
stated between them: 

And also in the further sum of fifty thousand dollars, for interest then 
and there due and payable for the forbearance -by the plaintiff, at the de- 
fendant’s request, for moneys before then due and owing trom the defend- 
ant to the plarment; 

And the detendant afterwards, to wit, on the day and vear last aforesaid, 
iit the COUNTY aforesaid, in consideration ot the several last mentioned 
preniises, respectively then and there promised the plaintiff to pay the 
said several Jast-mentioned moneys respectively, on request ; vet the de- 


- 


ou ~ 
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fendant hath disregarded his promises, and hath not paid any of the ent 
moneys, or any part thereof, to the damage of the plaintiff fiftv thousand 
dollars, 

And therefore he bring sult, Ke. 


JOHN DOE, ‘ ae 
RICHARD ROE, | iol ges, &e. 


PRANK P. PL. RICHARD. 
Alt’y for per. 


Nov. <i L882, 


(Indorsed:) 663 Sept. term 1882. Court of common pleas No. 2. No. 
Anton Winters vs. John F. Hartrantt. collector of customs for the district 
of Philada. Filed Nov. 27. ’82. Frank P. Prichard, att’y for pif. Nov. 
27, ‘82. 


mits 


13 Bill of particulars, Name of importer ( for all importations), Anton Winters, 
| Amount 
; j 4 ‘ , N 3 if r 
Description of goods. Name of vessel, W henee imported. I eens od a ‘legally 


exacted, 


1 Shells manufactured Lydian Monarch and London ........... Meh. 31, 1882 177 30 
P.R.R 
2 ” ~% weeeeeee. Assyrian Monarch ” ‘coeees —liae., ™ 42 75 
and P. RR 
3 * and Jews. Lydian Monarch and * etenseseean July 26, *' 46 75 
harps. we * 
as ‘ Date of ap- 
Date of en- ee pealto Sec. Date of See. 
try at cus. a n on Protest tiled. retary of retary's de. 
tom. house. eee the Treas cision. 
urs 
B seesees pcenecgeusasbabesbadhen April 2, 1882 Api. 25, 1882 June 8, 1882 June17,1882 Aug. 3, 1882 
‘ (May 2, °° 2 , 8 i, 0 “ rr 
© . nsinekekacninsbne sul aan May 24 July 2.“ § 
SD cacsddected dandskonssaesnien July 24, ‘ - a Aug. 18, * Aug. 21, * Oct. 30, 
Oo. G. HEMPSTEAD & SON, 
Custom-House Brokers, No. 407 Library atreet, Philadelphia, 
14 And afterwards, to wit, on the 4th dav of February, A. D. 1883, 


the defendant, by his attorney, comes into our said court here and 
files his plea, which being read is as follows, to wit: 


C.C.U.S. Oct. sess., 1882. 


Awtron WINTERS 
rx, No. 39. 


Joun F, HAarrranrt, connector, &«. J 


And the said defendant by John K. Valentine, esq., his attorney, comes 
and defends the wrong and injury when, &e., and saith that he did not un- 
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dertake or promise tn manner or form as the said) plaintiff have above 
thereof complained against him, and of this he puts himself upon the 
COUNTPY, 
JOHN K. VALENTINE, 
Atfy for Dept. 

(Endorsed :) 39. Oct. sess., 1882. ©. C. U.S. Anton Winters vs. 
John FF. Hartrantt, collector, &e. Plea. Filed) February 14, 1885. 
John IK. Valentine, att'v for det't. 


. gos 


y And afterwards it is ordered that a jurv come to trv the issue 


jorned in this emuse, | 
And afterwards, to wit,on the 5th dav of Qetober, A. D. 1883, came the 
partics aforesaid, and the jurors of the jury aforesaid) being ealled come, 


to wit: 

lL. bolum \! Saltsman,. 4: Croorge Pownall, : 
9) Samuel He. Reed Ss. Robert Abel, | 
3. William Stemptle. 9. Franklin Reed, 

1, Robert Neilson, LO. Svivester Coleman, 

5. James Potts. It. Paul W. Sloan. 

§. George D. Dixon. I?. Abraham Barker, 


Who are duly empanclled, returned, chosen, tried, and sworn or affirmed, 
to speak the truth in the issue jomnedsin this case, 
An afterwards, to wit, on the day and vear last aforesaid the jurors afore- 


said upon pher or oaths affirmations aforesaid, respectively do say that they - 
find as follows, to wit: 
Plaintiff imported into the United States, from London, in 1882, a 
quantity of shells. Among these shells were— 
7 (loz. rose murex, 
24 Be white ears, 
ar 715 rewius murex, 
32 «loz. eTreeh curs, 
Valued at 897.76, on which the collector tinposed a discriminating duty 
of 10 % or SO.77, a5 the products of a country east of the Cape of Good 
Hope, : 
» >t) lez. motto Cowries, 
#5" mm, banded ~nells, 
ip ™“ truoctis. 
Ss. = «opel. 
30 white ears. 
i 2 Japan ers, 
85) 6 turbo shells. 7 


PTeOD OHS, 
6H * red ears. 

2) * pearl snails. 

o6 6% «Lord's pravers, 
Valued iit s $y] , Ole which the collector TN ET a duty of 35 Th. or. S] 57 4 
as manutactures of shells. 

The testimony in regard to these shell< was as follows : 

Freperick W. WeriaMan,. These shells were purchased in London ; the 


ex 
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merchants there obtain them fromall parts of the world; they are cleaned and 

prepared tor market there ; the epidermis is first cleaned off and then 
17 the shells are ground or polished for the market ; they are cleaned 

by acid ; they are ground on an emery wheel to expose the pearly 
interior; the Purpose of both operations ix to fit the shells tor market; we 
sell them for ornaments ; we import them for the seashore, and sometimes 
we <el] them for buttons, handles to penknives, We, : there Is no ditlerence 
in name and use between the shells ground on the emery-stone and those 
not ground; the Lord’s Prayer shell is sold for the same purpose ; there 
Is ho Hew ise, 

Dr. JosepH Lerpy. { Regius murex shown witness.] That comes from 
Panama. [Green ear shown witness.| -That is from the Pacific coast. 
[Two white eurs shown witness, | (one of these Is from the west coast of 
Afriea and the other from Japan. [Rose murex shown witness.] This 
comes from Panama. Most shells have three lavers ; they have the thin 
brown skin, the outside laver, like the common tresh-water mussel ; then 

they have an inner layer which is very brilliant. Very frequently 
18 the water is sufficient to wear off the skin and they show the dull 

aver on the outside ; by artificial means that opaque whitish layer 
is ground off by means of a wheel and the inner layer is exposed, whieh 
presents that inner pearly appearance [samples shown witness]. These 
shells have had the outer laver ground off so as to exhibit the beautiful 
inner laver; that has been done by the application of a wheel, and after- 
ward by polishing, 

(2. There is something here called the Lord’s Prayer. I do not sup- 
ose you know it by that name, but please tell us about tt. 

A. Well, I understand its nature. The shell happens to be of the kind 
which is very frequently imported and used as an ornament without any 
alteration whatever. The outer covering was taken off in the shape of 
letters by first covering the letters with wax or grease, and then covering 
that with lime, having in the mean time eaten out the letters by acid or by 
etching. Theobject of taking off the epidermis is simply to show the internal 
beauty for the purpose of ornament, and the object of taking off the sec- 

ond layer is the same, simply for the purpose of ornament. 
19 The jury find that the regius murex, green ears, rose murex, and 
white ears are products of countries west of the Cape of Good 
Hope and that the discriminating duty on them amounted to $5.77, which, 
with interest to October 5th, 1883, amounts to 86.22. 

The jury also find that the banded snails, trocus snails, white ears, Japan 
ears, turbo shells, green ears, red ears, and pearl snails have been ground 
upon an emery wheel in the manner and for the purpose deseribed in the 
above testimony. That the duty collected on them as manufactures of 
shells emounted to S130.49, which, with interest to October Sth, 1883, 
amounts to SL40.91, | 

The jury also find that the Lord’s Prayer and the motto cowries have 
been etched with acid in the manner and for the purpose deseribed in the 
above testimony. That the duty collected on them as manufactures of 
shells amounted to $27.45, which, with interest to October Sth, 1883, 
amounts to S204, 

The jury also found that the plaintiff imported in the same importa- 
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tions 34 gross Jew’s-harps, valued at 8138.61, on which the col- 
20) lector ini posed il duty of 90%, or S69.50, as Loves. The said Jew’s- 
harps were not tovs, but musical instruments liable to a duty of 
30%. The excess of duty collected amounted to S27. 72, which, with in- 


terest to October Sth. TS83. amounts to SZOU, 


Pecapitulation, 
Discriminating duty... nitisitiais musiek Gee ue § 22 
ee ak AARC CONE nd ieee ON: RENE RI 140 9] 
Ri ab iebed dill... ROR Sco Tew 9 4 
Rs A ES te DOE Fan os sips snandl echap isaneonnees 24 99 


And th COUT reserved thre following }) tits : 

a If the court ~hould be ot opinion thisat loth the s iit ic eround Cork wil 
emery wheel and the shells etehed with acids in the manner found by 
the jury were not liable to duty as “ manufactures of shells.” but were 
entitled to be admitted free as “shells unmanutactured,” then judgment 
to be entered in) fuvor of the plained for iwe lhondred anil ~IX dollars 
and fiftw-five cents, 

) Tt the court should be of opinion that the shells etehed by 
al acids in the manner found by the jury were Hable to duty as 

manufactures of shell, but the shells ground on an emery wheel 
as found Ly the jury were not so liable, then judgment to be entered in 
favor of the plaintiff for one hundred and seventy-seven dollars and twelve 
Cehts, 

~, & li the Count should he ot opinion that both the shells eround ov 
an emery wheel and those etehed by acids were liable to duty as manu- 
fhetures of shell, then judgment to be entered tor the plaintiff” tor thirty- 
SIX dollars and [Wwentyv-one cents only, being the amount of excessive duty 
on Jdew’s-harps, and of discriminating duty on shells found by the jury, 
to have been lmiported from eountrl = west of the ( ape of (rood Hope. 


22 And afterwards, to wit, on the Sth dav of October, A. D. 1883. 
the defendant by his attorney, files in our said court here a motion 
fora new trial, and reason- which, being read, is as follows. to wit: 


C.C. U.S, E.D. of Pa. Oct. sess., 1882. 


Anton WINTERS 
ix, No. ope, 
Joun F. PARTRANFT, COLLECTOR, &c. | 


Anal now, October ), ]SN°}. thie defendant iT the above Cust hy his alt- 
torney, John K. Valentine, esq., attorney tor the United States for the 
eastern distriet of Penns Ivania, moves fora rule Lipon the plaintiff? in the 
above case to show cause why a new trial should not be granted, and assigns 
the following reasons therefor. | ‘ 

|. Beeause the verdict was against the evidence. 

2 Becauss the verdict Wils Aunt the welvht oft the evidence. 
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3. Beeause the learned judge erred in charging the jury that 
23 under the evidence their verdict should be for the defendant. 
JOHN kK. VALENTINE, 
Attorney jor Dep't. 


(Endorsed): 39. Oct. sess. 1882. CC. C. U.S... E. D. of Pa. Anton 
Winters vs. John F. Hartrantt, collector, &e. Motion and reasons for a 
new trial. Filed Qetober 8, 1883. Jolin K. Valentine, att’y for def’t. 


24 And afterwards, to wit, on the 22d day of October, A. D. 1883, 

thix cause came on to be heard on motion for a new trial, and the 
same having been argued by the counsel! for the respective parties the court 
fileel thre following opinion, to wit: 


WINTERS 
HArTRANET. J 


That in order to render the shells subjeet to daty as manufactures of 
= fhe || ~ something. more ritist be done thisen ~imply to remove the outer sur- 
face cither by acids or mechanical means, and that while the shells retatmed 
their special form and character they could not be classified as manutact- 
ure~ of shells, 

Whereupon the court refuse the motion for a new trial and order judg- 
ment to be entered on the verdict in favor of the plaintiff and against the 

defendant in the sum of two hundred and six °° dollars (8206.55). 
95 Whereupon judgment ix entered accordingly. 


And afterwards, to wit, on the lay sun vear last aforesaid, John K. 
Val ntine, Om, attornes tor detendant, Hooves the Court for il certificate 
of probable cause, in the words following, to wit: 


Antos WINTERS 1 C.C.ULS., E. D. of Pa. Oct. 


i's ° 
: seas.. 1882. No. 39. 
Joun F. HARrtTRANFT. COLLECTOR, &&. J , 


And now, October 22 nal, ISS823, lol ¢ Valentine, Ust]., attornes for 
the defendant, moves for a certificate of probable cause in the above cause ; 
whi i“ thpveon 

[t is ordered that a certificate of probable cause be entered, 


2H) LU NITED STATES OF AMERICA, 
kastern District of RP pnsylrania, NN S 

I, Samuel Bell, clerk, do hereby certity the foregoing to be a true and 
faithtul copy of the record and proceedings ot the cireuit eourt of the 
United States in and for the eastern district of Pennsylvania, in the third 
circuit, in a certain suit therein lately depending between Anton Winters, 
plaintiff, and John F. Hartrantt, collector of customs for the district of 
Philadelphia, defendant. 

In testimony whereof [ have hereunto subseribed my name and affixed 
the seal of the said eireuit court, at Philadelphia, this 24th day of March, 
ISS4, and in the 1O8th vear of the Independence of the said United 
States, 

[SEAL. | SAMUEL BELL, 

Clerk Cirenit Court U.S. 
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In the Supreme Court of the United States 


OcToBER TERM, 1886. 


JoHN F. HARTRANFT, COLLECTOR ) 
of customs for the district of Phil- | 
adelphia, plaintiffin error, 
vs. > No. 242. 
JoHN H,. WEIGMAN AND FREDER- | 
ick W. Weigman, trading as J. H. | 
Weigman & Son. J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA. 


te ue eee 


Iu the Supreme Court of the United States, 


OcroBER TERM, 1886. 


Joun F. HARTRANFT, COLLECTOR } 
of customs for the district of Phil- 
delphia, plaintiff in error, 

v8. » No. 242. 

JOHN H. WEIGMAN AND FREDER- 
ick W. Weigman, trading as J. H. 

Weigman & Son. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA., 


STATEMENT OF THE CASE. 


This case was tried at the same time, by the same 
court, jury, and counsel, and presents the same question 
for determination as No. 243 of this term. The subject 
is the customs duty on shells. The question is whether 
the shells described in the special verdict and questions 
reserved are “manufactures of sheils” or “shells not 
manufactured.” The shells were imported from London. 
They originally came from different parts of the earth, 
some from east of the Cape of Good Hope, others from 
the west of it. They were prepared as ornaments, by 
16502 
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grinding on an emery wheel and etching with acid, the 
epidermis, or external coat, and the first laver thereunder, 
being taken off to show the internal beauty of the shell; 
and in some of the shells letters or mottoes were cut by 
means of acid oretching. Itisconceded judgment should 
be rendered for the plaintiff for $7.72, being amount of 
discriminating duty on shells found by the jury to have 
been imported from countries west of the Cape of Good 
Hope. ‘The question was raised by a special verdict of 
the jury, and on questions reserved, 


Np cial verdict. 


And afterwards, to wit, on the day and year last 
aforesaid, the jurors aforesaid, upon their oaths or 
aflirmation aforesaid, respectively do say that they 
find as follows, to wit: 

Plaintiff? imported into the United States from 
London, in December, ISS], and May, IS82, aA 
quantity of shells, on which he paid duties June 11, 
TSS}. 

Among these shells were: 57) dozen regius murex, 
8 dozen green ears, 5 dozen white ears, valued at 
$71.68, on which the collector imposed a diserimi- 
nating duty of 10 per cent., or $7.16, as the products 
of a country east of the Cape of Good Hope. 

Twelve dozen green snails, 27 dozen Lord’s Pray- 
ers, 12 dozen mottoes, 9 dozen Turk’s caps, 3 dozen 
magpies, 8 dozen snails, 1 dozen trocus, 16 dozen 
green ears, 3 dozen white ears, valued at Si2 5.70, on 
whic h the collector imposed a duty of 35 per cent., 
or $44.09, as manufactures of shells. 

The testimony in regard to these shells was as fol- 
lows : 

FREDERICK W. WIkGMANN. These shells were 
purchased in London. The merchants there ob- 
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tain them from all parts of the world; they are 
cleaned and prepared for market there; the epider- 
mis is first cleaned off and then the shells are ground 
or polished for the market; they are cleaned y acid ; 
they are ground on an emery wheel to expose the 
pearly interior; the purpose of both operations is to 
fit the shells for market; we sell them for orna- 
ments; we import them for the sea-shore and some- 
times we sell them for buttons, handles to penknives, 
&ec.; there is no difference in name and use between 
the shells ground on the emery wheel and those not 
ground; the Lord’s Prayer shell is sold for the same 
purpose ; there is no new use. 

Dr. JosepH Letpy. [Regius murex shown wit- 
ness.}| That comes from Panama. [Green ear 
shown witness. ] That is from the Pacifie coast. [Two 
white ears shown witness.| One of these is from the 
west coast of Africa and the other from Japan. 
Most shells have three layers; they have the thin 
brown skin, the outside laver, like the common 
fresh-water mussel; then they have an inner layer, 
which is very brilliant. Very frequently the water 
is sufficient to wear off the skin, and they show the 
dull layer on the outside. By artificial means that 
opaque, whitish layer is ground off by means of a 
wheel, and the inner layer is exposed, which pre- 
sents that inner pearly appearance. [Samples shown 
witness.] These shells have had the outer layer 
ground off so as to exhibit the beautiful inner layer ; 
that has been done by the application of a wheel and 
afterward by polishing. 

Q. There is something here called the Lord’s 
Prayer. I do not suppose you know it by that 
name, but please tel] us abut it. 

A. Well, | understand its nature. ‘The shell hap- 
pens to be of the kind which is very frequently im- 
ported and used as an ornament without any altera- 
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tion whatever. The outer covering was taken off in 
the shape of letters by first covering the letters with 
wax or grease, and then covering that with lime, 
having in the mean time eaten out the letters by acid 
or by etching. 

The object of taking off the epidermis is simply to 
show the internal beauty for the purpose of ornament, 
and the object of taking off the second layer is the 
same, simply for the purpose of ornament. 

The jury find that the regius murex, green ears, 
and white ears, are products of countries west of the 
Cape of Good Hope, as above testified, and that the 
discriminating duty on them amounted to $7.16, 
which, with interest to October 5, 1883, amounts to 
$7.72. 

The jury find that the green snails, Turk’s caps, 
magpies, snails, trocus, green ears, and white ears, 
have been ground upon an emery-wheel, in the man- 
ner and for the purpose described in the above tes- 
timony. That the duty collected on them as manu- 
factures of shells amounted to $25.98, which, with in- 
terest to October 5, 1883, amounts to $28.03. 

The jury also find that the Lord’s Prayers and 
mottoes have been etched with acid, and in a manner 
and for the purpose described in the above testimony. 
That the duty collected on them as manufactures of 
shells amounted to 318.11, which, with interest to 
October 5, 1885, amounts to 819.54. 


hee capitulation, 


Discriminating duty................6. er 
Duty on ground shells............. piane tonne .. 28 03 


Duty on etehed shells 
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) 
(uestions reserved. 


And the court reserved the following points: 

(1) Ifthe court should be of opinion that both 
the shells ground on an emery-wheel, and the shells 
etched with acids in the manner found by the jury 
were not liable to duty as “manufactures of shells,” 
but were entitled to be admitted free as “ shells un- 
manufactured,” then judgment to be entered in favor 
of the plaintiff for $55.29. 

(2) If the court should be of the opinion that the 
shells etched by acids in the manner found by the 
jury were li: ible toduty as manufactures of shells, but 
that the shells ground on an emery-wheel as found 
by the jury were not so liable, then judgment to be 
— in favor of the plaintiff for $35.75. 

3) If the court should be of opinion that both the 
shell ground on an emery wheel and those etched by 
acids were liable to duty as “ manufactures of shells,” 
then judgment to be entered for plaintiff for $7.72 
only, being the amount of discriminating duty on 
shells found by the jury to have been imported from 
countries west of the Cape of Good Hope. 


Judgment. 


And afterwards, to wit, on the 22d day of Octo- 
ber, A. D. 1883, this cause came on to be heard on 
motion for a new trial, and the same having been 
argued by the counsel for the respective parties, the 
court filed the following opinion, to wit: 


Joun H. WireGMANN ET AL. | 
ve, | October session, 
Jounx F. Harrranerr, cor-{ 1882, No. 38. 
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That in order to render the shells subject to duty 
as manufactures of shells, something more must be 
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done than simply to remove the outer service, either 
by acids or mechanical means, and that while the 
shells retained their special form and character they 
could not be classified as manufactures of shells. 

Whereupon the court refuse the motion for a new 
trial and order judgment to be entered on the verdict 
in favor of the plaintiffs and against the defendants 
in the sum of $55.29. Whereupon judgment is en- 
tered acegrdingly. 


Assignments of error. 


Becausd the learned judges in the court below 
erred— ! 

(1) In tering judgment in favor of the plaintiffs 
below upen the following point of law reserved : “If 
the court dhould be of opinion that both the shells 
ground of an emorv-wheel and the shells etched 
with acid in the manner found by the jury were not 
liable to duty as “ manufactures of shells,” but were 
entitled to be admitted free as ‘ shells unmanufact- 
ured,’ then judgment to be entered in favor of the 
plaintiffs for $55.29.” 

(2) In holding “ that inorder to render the shells 
subject to duty as manufactures of shells something 
more must be done than simply to remove the outer 
surface, either by acids or mechanical means, and that 
while the shells retained their special form and char- 
acter they not be classified as manufactures of 
shells.” 


BRIEF OF ARGUMENT. 


The two clauses of the tariff act which raise the ques- 
tion to be decided in this case are: 

Schedule M, sundries.—Revised Statutes, page 481; 
“Shells, manufactures of, thirty-five per centum ad valo- 


rem.” 


Section 2505, the free list.—Revised Statutes, page 488: 
“Shells of every description, not manufactured.” 

The duty was levied under the clause first quoted. The 
circuit court ruled, substantially, under the facts found, 
they should have been admitted free under the second 
clause. The question for decision is, under the facts found, 
were the shells “manufactures of shells,” or “shells not 
manufactured.” The ultimate uses for which the shells 
are sold, as shown by the testimony of one of the import- 
ers (Rec., p. 8) are, for ornaments, for button molds, and 
for handles for penknives, &e. The shells, as shown by 
the same witness, were prepared for market in London. 

In a state of nature the shells are composed of three 
layers. A thin brown skin, or epidermis, an outside layer 
like the common mussel, and an inside layer, very brilliant: 
By the use of an emery wheel or acids, the two external 
layers were removed, leaving only the inner layer which . 
presents the pearly appearance. Some of the shells were 
lettered by eating out the letters by etching or acids. The 
object in taking off the epidermis and the second layer is 
for the purpose of ornament. When so prepared they are 
finished for market. The jury found the shells had been 
thus prepared for that purpose (Ree., p. 9). On the part 
of the United States it is contended, shells thus prepared 
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for their ultimate use in market by mechanical or chemi- 
cal means, are shells manufactured according to the intent 
of the tariff act. By the Act of the 14th of July, 1862 (12 
Stat. L., 557) a duty of 35 per cent. was first imposed on 
manufactures of shell. 

By the Act Ofy the 14th of July, 1870 (16 Stat. L., 280), 
shells of every description, nof nanufactured, were placed 
on the free list. ° Since the last date the two clauses under 
consideration remained unchanged until the 3d of Mareh, 
1883. The departmental interpretation of these clauses 
has not been uniform. By a reference to Synopsis of 
Treasury Decisipns, it will appear, Decision 1090, dated 
April 4, 1872, ,rules, “Shells which have merely been 
cleaned and polikhed with acids cannot properly be classi- 
fied as manufactures of shells.” In No. 3339, dated Au- 
gust 15, 1877, tt was ruled, “The manufactures of the 
merchandise consisted merely in the polishing of the shells, 
and the removal, by grinding: or otherwise, of a portion 
of the surtace ; the character and condition of the articles 
have not been nfaterially-changed, and they still preserve 
their identity asyshells.” The collector had, in this case, 
not charged duty as on manufactures of shells, but as un- 
manufactured, and the decision, which was appealed from 
on another ground, was generally affirmed. No. 3843, 
dated January 1, 1879, refers to No. 1090, and declares 
“it is still in foree.” 

On the other hand, No, 2896, dated July 18, 1876, 
ruled that, “as the shells imported are engraved by the 
application of ‘acids, they were manufactured.” No. 
3813, dated December, 9, 1875, states, “ It appears from 
your report thatgthe shells in question consisted of two 
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different kinds, one portion being shells that had been 
cleaned by the use of the emery wheel and buffer, and the 
other that had been polished by the use of acids.” After 
this staternent of facts in this case, it was ruled that (after 
quoting No. 2896 and another unreported case of the 22d 
of November, 1876, to the same effect with approval). 
After these rulings, all the shells covered by the 
said appeals are dutiable at the rate of 35 per centum 
ad valorem as manufactures of shells, as they have 
been advanced by process of cleaning, grinding, and 
otherwise to a condition beyond that of crude, un- 
manufactured shells. 


This last decision is the most full of any reported, and 
seems exactly to embrace all the shells described in this 
case. The first three decisions quoted are based upon what 
we conceive to be an erroneous idea, that, so long as the 
shells maintain their identity in form as shells, they can- 
not be considered as manufactures of shells. If those 
which are placed in the free-list were described as “ shells 
of every description” and no more, there might be more 
color for this view; but as it is actually written, qualified 
as it is by the words “not manufactured,” the enactment 
excludes from the free-list some shells. It excludes shells 
that are manufactured, and implies that, in the mind of 
the law-makers, there were shells which maintained their 
identity as shells and yet were manufactured, and such 
shells were not to be admitted free, and the two classes are 
intended to embrace a!l shells imported. Mere identity 
of form exists in a canvas before the artist has beauti- 
fied it. Many of the rough shells are hateful deformi- 
ties; but the acid or emery wheel, by removing two out 
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of the three layers of which they are composed, changes 
these deformities into ornaments. The knowledge and 
skill of man have fitted them for a new and pleasing use, 
Their principal Value is derived from human labor. This 
we conceive to bk a manufacture of shells. 

The testimony of the importer states three uses for 
which his firm sells shells: ornaments, handles to pen- 
knives, buttons, &e.; and that the preparation of these 
shells was to fit hem in the market for ornaments. ‘They 
had then been finished for the final use for which they 
were intended. «lf this case is not the very one contem- 
plated by the clause “ shells, manufactures of,” certainly 
the other two named are not. For if they were manu- 
factured into buttons, and so imported, they would have 
a well-known commercial designation, and be classed as 
buttons. If manufactured and imported as handles on 

_s penknives, they would have another commercial name and 
be so classified. ' Unless the manufacture of shells into 
ornaments was that contemplated by the clause last quoted, 
there would be little or nothing left for it to operate upon, 
and the enactment would, bv interpretation, become a dead 
letter. : 

There are few if any manufactures of shells other than 
for ornaments which do not bear some other well-known 
commercial name. The interpretation that shells not 
manufactured mens the crude shells, and shells, manu- 
factures of, means shells whose value has been enhanced 
by labor, knowledge, and skill, best conform to the poliey 
which underlies the tariff iegislation of the country. That 
policy is to buildup skill and labor in our own country by 
increasing the demand for it; to encourage the bringing 
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in for manufacture raw material, whose main value is 
derived from its natural elements and capabilities, that 
here it may have added to it the value by which human 
labor or skill can improve it ; to give employment to our 
own instead of foreign labor; to give an incentive and 
opportunity to acquire skill to our own rather than to 
people of other countries. 

The act of the 3d of March, 1883, is substantially a re- 
enactment of the tariff laws as they existed at and imme- 
diately before that date, changed only with reference to 
its main purpose, as is shown by the title, to reduce the 
revenue, That purpose is illustrated throughout the aet. 
The clause corresponding to “shells, manufactures of,” in 
the old act is, by the act of 1883, changed to correspond 
with the view we take of the clause under consideration, 
and is as follows: 

Shells, whole or parts of, manufactures of every 
description, not specifically enumerated or provided 
for in this act, 25 per cent. ad valorem (22 Stat. L., 
514). 

The intent of the Legislature clearly was to ultimately 
decide what was meant and understood by the former en- 
actment. It was not intended to impose a tax upon that 
which had not been taxed before, but to reduce tax upon 
the same articles included in the corresponding clause of 
the former tariff. 

In this view it is « Congressional interpretation as to 
what Congress understood was meant by “ shells, manu- 
factures of,” in the act it was intended as a re-enactment 
of. We maintain the shells described in this case are in 
no respect the shells made and occupied by their original 
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inhabitants. ‘THey are diminished in external size. They 
have two layers qut of three of which they were originally 
composed remoyed. Their external ugliness is changed 
toa pearl-like Rants. Without doubt, if one of them 
with the Lord’s Prayer inscribed upon it were presented 
to its original maker, which, for the occasion, should be 
endowed with gntelligence, moral responsibility, and 
speech, the astonished denizen of the deep would truth- 
fully and concientiously say, if interrogated, “I never 
made that;” aml we who claim to be so endowed, can 
just as truthfully say, that is the product of human labor, 
for which its original maker only furnished the material, 
which material was a shell, and this is a manufacture of 
that material. 

The amount involved in this case is trivial, but the 
question is quite important, as the terms used in the two 
elauses “ manufactures of” and “ not manufactured ” or 
“unmanutactured ” are of frequent occurrence, both in the 
past and present tariff legislation. As illustrations, in 
the act of 1883’ we find, among many others, “ bones, 
manufactures of,’) “ bones, not manufactured ;” “horns, 
manufactures of,” “horns, not manufactured ;:” “cork and 
cork bark, manufigetured,” “eoork wood and cork bark, not 
manufactured ;” “teeth, manufactured,” “ teeth, unmanu- 
factured,” “ rattans and reeds, manufactured,” “ rattans and 
reeds, unmanufactdred,” &e. A manufacture is defined by 
Worcester as “A nfthing made or manufactured by hand or 
manual dexterity, or by machinery.” As these ornamental 
shells, finished and lettered, had no existence, except as 
erude material, tilé their value and use were impressed 
upon them by the hand, dexterity, machinery, or applied 
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chemical knowledge of man, it is contended they are a 
manufacture. 

The rule in the interpretation of these clauses, as we 
maintain, should be that, if the value of an import ‘is 
materially enhanced, and the marketable character, or the 
purpose for which it is intended to be used as an ultimate 
use be first chiefly impressed upon it by man’s labor or 
devices, it should be regarded as a manufacture. Although 
it might be expected that precedents on the question for 
decision would be abundant, yet it seems that, “as each 
ease must. be decided according to its own circumstances,” 
but little light can be derived from any within our reach. 
In Frazee vs. Maffet (20 Blateh., 267) it is ruled “hay is 
not a manufactured article.” Aennedy vs. Hartranft (9 
Fed. Rep., 18) rules: 

If hoop-iron has been subjected to such mechanical 
treatment as to convert it into an article fitted for a 
special use, without any further mechanical treat- 
ment, and unfit for the general purpose to which 
hoop-iron is adapted, such an article is a manufaet- 
ure of iron, dutiable as such, and not as hoop-iron. 


In Chicago Tire and Spring Works Company vs. Spauld- 
ing (19 Fed. Rep., 412) it is ruled that “ certain steel tire 
blooms, which had gone through several stages in the 
process of manufacture, were dutiable as articles of steel 
partially manufactured, and could not be classified as ‘ steel 
not otherwise provided for.” In Myers vs. Arthur (91 
U.S., 570) that the words “ manufactures of metal” re- 
ferred to manufactured articles in which metal formed a 
component part, and not to articles in which they have 
lost their form entirely, and have become the chemical in- 
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gredients of new forms.” In Laanrenee vs. Allen (7 How. 
740), that india-rubber shoes, mad by dipping a mold 
tute the oum whiles im a iequaiel state, are manufactured 
articles,” Corning wvs. Burden (15 tHow,. I52) that “the 
accomplishment of gresult by chemical action is called a 
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OcToBeR TERM, 1886. 


JoHN F. HARrtTRaANFT, COLLECTOR OF 
customs for the district of Philadelphia, 
plaintiff in errs, » No. 243. 
ve. 
ANTON WINTERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNSYL- 
VANIA. 


This case was tried at the same time, by the same court, 
jury, and counsel, and presents the same question for de- 
termination as No. 242 of this term. The facts in the 
case, except as to the party defendant in error, are the 
same ; the question raised is identical, and raised, as in 
the former case, by substantially the same special verdict 
and reserved questions ; and the same counsel appears in 
both cases in this court. 


Special rerdict, 


And afterwards, to wit, on the day and year last 
aforesaid, the jurors aforesaid, upon their oaths or 
affirmations aforesaid, respectively do say that they 
find as follows, to wit: 

Plaintiff imported into the United States, from 
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London, in 1882, a quantity of shells. Among these 
shells were 7 dozen rose murex, 27 dozen white ears, 
715 dozen regius murex, 32 dozen green ears, valued 
at $57.76, on which the collector imposed a diserim- 
inating duty of 10 per cent., or $5.77, as the pro-. 
ducts of 2 country east of the Cape of Good Hope. 

Thirty dozen motto cowries, 35 dozen banded 
snails, 79 dozen trocus, 87 dozen. snails, 30 dozen 
white ears, 4 dozen Japan ears, 85 dozen turbo shells, 
56 dozen green ears, 6 dozen red ears, 20 dozen pearl 
snails, 36 dozen Lord’s Prayers, valned at S451, on 
which the collector imposed a duty of 35 per cent., or 
$157.94, as manufactures of shells. 

The testimony in regard to these shells was as fol- 
lows: ‘ 

Frepenick W. Wriewan. These shells were 
purchased in London; the merchants there obtain 
them from all parts of the world; they ave cleaned 

8 and prepared for market there; the epidermis is first 
cleaned offand then the shells are ground or polished 
for the market ; they are cleaned by acid ; they are 
ground on an emery wheel to expose the pearly inte- 
rior; the purpose of both operations Is to fit the 
shells for market; we sell them for ornaments; we 
import them for the sea-shore, and sometimes we sell 
them for buttons, handles to pen-knives, &e.; there 
is no difference in name and use between the shells 
ground on the emery stone and those not ground ; 
the Lord’s Praver shell is sold for the same purpose ; 
there is no new use, 

Dr. Joserin Lemy. (Regius murex shown wit- 
ness.) ‘That comes from Panama. [Green ear shown 
witness.| ‘Phat is from the Pacifie coast. [Two 
white cars shown witness.}| One of these is from 
the west coast of Africa and the other from Japan. 
[ Rose murex shown witness.,] This comes from Pan- 
ama. Most shells have three layers ; they lave the 
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thin brown skin, the outside layer, like the common 
fresh-water mussel; then they have an inner layer, 
which is very brilliant. Very frequently the water 
is sufficient to wear off the skin and they show the 
dull laver on the outside. By artificial means that 
opaque whitish Javer is ground off by means of a 
wheel and the inner laver is exposed, which presents 
that inner pearly appearance. [Samples shown wit- 
ness.| These shells have had the outer layer ground 
off so as to exhibit the beautiful inner layer. That 
has been done by the application of a wheel and after- 
ward by polishing. 

Q. There is something here called the Lord’s 
Praver ; | do not suppose you know it by that name, 
but please tell us about it. 

A. Well, IT understand its nature; the shell hap- 
pens to be of the kind which is very frequently im- 
ported and used as an ornament without any altera- 
tion whatever. The outer covering was taken off in 
the shape of letters, by first covering the letters with 
wax or grease, aml then covering that with lime, 
having in the mean time eaten out the letters by aeid 
or by etching. The object of taking off the epidermis 
is simply to show the internal beauty for the purpose 
of ornament, and the object of taking off the second 
layer is the same, simply for the purpose of orna- 
ment. 

The jury find that the regius murex, green ears, 
rose murex, and white ears are products of countries 
west of the Cape of Good Hope, and that the dis- 
criminating duty on them amounted to $5.77, which, 
with interest to October 5, 1883, amounts to 86.22. 

The jury also find that the banded snails, troeus 
suails, white ears, Japan ears, turbo shells, green ears, 
red ears, and pearl snails have been ground upon an 
emery wheel in the manner and for the purpose de- 
scribed in the above testimony. That the duty col- 


lected on them as manufactures of shells amounted to 
$130.49, which, with interest to October 5, 1883, 
amounts to SI40.91. 

The jury also find that the Lord’s Prayer and the 
motto cowries have been etehed with acid in the man- 
ner and for the purpose described in the above testi- 
mony. That the duty collected on them as manu- 
factures of shells amounted to $27.45, which, with 
interest to October 5, 1885, amounts to $29.43. 

The jury also found that the plaintiff imported in 
the same importations 24 gross Jew’s-harps, valued 
at $138.61, on which the collector imposed a duty of 
HO per cent., or $69.30, as tovs. The said Jew’s- 
harps were not tovs, but musical instruments liable 
to a duty of 30 per cent. The excess of duty collected 
amounted to 827.72, which, with interest to October 
5, 1883, amounts to 829.93. 


Recapitulation. 
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Ouestions reserved, 


And the court reserved the following points : 

(1) If the court should be of the opinion that both 
the shells ground on an emory wheel and the shells 
etched with acids in the manner found by the jury 
were not liable to duty as “ manufactures of shells,” 
but were entitled to be admitted free as “shells un- 
manufactured,” then judgment to be entered in favor 
of the plaintiff for $206.55, 

(2) If the court should be of the opinion that the 


shells etched by acids in the manner found by the 
jury were liable to duty as manufactures of shell, but 
the shells ground on an emery wheel, as found by the 
jury, were not so liable, then judgment to be entered 
in favor of the plaintiff for $177.12. 

(5) If the court should be of the opinion that both 
the shells ground on an emery wheel and those etched 
by acids were liable to duty as manufactures of shell, 
then judgment to be entered for the plaintiff for 
$36.21 only, being the amounts of excessive duty on 
Jew’s-harps and of discriminating duty on shells 
found by the jury to have been imported from coun- 
tries west of the Cape of Good Hope. 


Judgment. 


And afterwards, to wit, on the 22d day of October, 
A. D. 1883, this eause came on to be heard on motion 
for a new trial, and the same having been argued by 
the counsel for the respective parties the court filed 
the following opinion, to wit: 
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That in order to render the shells subject to duty 
as manufactures of shells, something more must be 
done than simply to remove the outer surface either 
by acids or mechanical means, and that while the 
shells retained their special form and character they 
eould not be classified as manufactures of shells, 

Whereupon the court refused the motion for a new 
trial and order judgment to be entered on the verdict 
in favor of the plaintiff and against the defendant in 
the sum of $206.55. 

Whereupon judgment is entered accordingly. 


i. ln lana eeansetiah 


t} 
Assiqnin nis of Crrir . 
Beeause the learned judges in the court below 


erred : 


(1) Inentering judgment in favor of the plarotitl 


‘ 


below repocony Chae feet boons ine prevent of law reseryes | sie l f 


thas eatin shhoutal tree ant (ry Tpteote thisat both the ~hells 
eround oon oan emery wheel and the shells etehed 
With aeids in the manner found by the jury were 
not liable to pay dutv as *manutictures of shells,’ 
‘ . / ’ : 

bat were entitled to be admitted free as * shells une 
PPAR e ees " thren Hhicdkortnent to bees conpte rel inh luvor 
of the peicunnat il ter SPO. 

2) li lreodely ae thisat ane sree Pr 20 reefer the: hel Is 
subject to duty as manutaetures of shells, something 
more must be done than stmply te remove the outer 
csurtiee, either by acids or mechanteal means. and 
tlicut \\ hile the ~hells retared thy i spoctal bownn ana 
character, they could mot be elussitied as manutaet- 

' ’ : 
tives ob st lis. 


A ~ | ne cst Is ~ubstantiolls Th ritresd. a*\¢ cyt ws tol he 


ali fend rhit in) PTTinm« We itty Ns _ |*? of ! lh Leernn, ty W hhicty 


brief \\ ith rouble il hist bye it til l. thy byrne { of aroun iif 


‘ 


thr rein I~ rete rread fer tis applicnbl ha tlits CasC. 


i. A. Jee 


- ! e . 
Solicilor (Jeneral. 


_* . —_—we ~~ 


“4 4 ry . 5 
Wh. A 
a 
' J 
* 


Yo SF 
ae 


ly 


Nos. 242 and 243 October Term, 1886 


, 
a 


ws |. 
* ee 
ih : 

' 


IN THE 


Supreme Court of the United States 


John F. Hartranft, Collector of Customs for the 
District of Philadelphia 
laintiff in Error 
VS. 
John H. Weigman and Frederick W. Weigman 
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Kot A The sole question involved in the above cases is 
reales tes whether the shells imported by the plaintiffs below were 
ot neon a ‘‘manufactures of shells,’ or “shells not manufactured,” 
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If the former, the decision of the Court below was.erroneous 
and should be reversed—if the latter, it should be aflirmed. 


In the course of the litigation to which the various 
Tariff Acts have given rise two definitions of a “ manufac- 


ture” have been suggested, VIZ: 


1. Any article to which labor has been applied for the 


purpose of fitting it for sale or use. 


2. Any product of labor which has a new name, 
character and use distinguishing it from the materials or 
natural products out of which it has been produced, 


The contention of the Government in the present cases 
is that the former definition is correct. To use the language 
of the Solicitor-General in his brief (page 7), ** On the part 
of the United States it is contended that shells thus prepared 
for their ultimate use in the market by mechanical or 
chemical means are shells manutactured according to the 
intent of the tariff laws.” The contention of the importer 
on thes other hand, is that the latter definition 1s correct 
and that inasmuch as the labor applied to the shells was 
simply for the purpose of improving and ornamenting 
them, and did not produce a new article, having either 
distinctive name, character, or use, the result was not a 
‘* manutacture of shells.” 


If every article to which labor has been applied for the 
purpose of fitting it for sale or use is a manufacture, then 
it is difficult if not impossible to draw the line between arti- 
cles “ manutactured ” and articles ** not manufactured ” in 
the tarifflaws. Very tew natural products are imported in 
the condition in which they are first found, and nearly all 
require Sone labor, both to obtain and to prepare them for 
market. Wool, for example, is washed and scoured, but no 
one has ever contended that the result was a manufacture of 
wool, Coral is cleaned and cut, but no one pretends that 
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the result is a manufacture of coral. Bones are cleaned and 
dried, but the result is certainly not a manufacture of bones. 
Cork is prepared and cut into sheets, but the resulting pro- 
duct cannot be said to be a manufacture of cork. In facet a 
decision which should announce.as a principle of interpre- 
tation of the tariff laws that articles to which labor had been 
applied in preparing them for market were manufactured 
articles would revolutionize the whole design of these laws 
and draw within the tariffintended to protect manutactures 
almost every variety of raw material, 

Such a construction of the word manutacture would be 
also in direct violation of the literal meaning of the word 
itself. To manufacture is literally to make by hand. 
Manual Jabor alone is not manufacture, unless something has 
been “made” by it. The thing “made ” must of course 
have some new and distinetive name, character and use, 
otherwise it is not “made.” To cut or to polish or to orna- 
ment an article is not to “make” it. The lapidist who 
cuts a diamond does not manufacture the diamond. It is 
Improved; its natural beauties are disclosed; it is rendered 
more suitable for use, but it is still a diamond with its name, 
its character and its use unchanged. If, however, the 
jeweler takes the diamond and combines it with a small 
hoop of gold to make a ring the product 1s a manufacture. 
The ring has been * made” and has a new name and a dis- 
tinctive use. 

lt is apparent that the question turns not on the 
amount of labor bestowed but upon its result. It may cost 
much more to cut a diamond than to make a ring, but the 
latter is still a manufacture while the former is not. The 
test of appearance hinted at rather than directly advocated 
in the argument for plaintiff in error is also unreliable. A 
little paint may alter the appearance of an article so that its 
owner would not recognize it, but it cannot be seriously con- 
tended that such an alteration is a manufacture of the arti- 
cle if its essential character and use are not changed. To 
use the illustration suggested in the brief for plaintiff in 
error, it does not follow because the animal would not recog- 
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nize its shell after it had been cleaned and polished, that it 
was not the same shell, but a manufactured article. A turtle 
would doubtless view with amazement the design carved 
upon his shell by his schoolboy captor, but the boy would 
probably be still more amazed if told that he had manu- 
factured the turtle. The proposition that the mere altera- 
tion of the appearance of an article is not a manufacture ot - 
it, is almost self evident and needs no further argument. 

We have endeavored to show that the definition of 
“manufacture” contended tor by the government is unsound 
in principle. It remains only to show that it is unsupported 
by authority. 

In U7. S. vs. Potts, 5 Cranch, 284. 

This Court (Marsuaut, C. J., delivering the opinion) 
held that round copper plates turned up and raised at the 
edges from four to five inches, were not manufactured, 
although labor had been applied to them for the purpose of 
fitting them for subsequent use in the manufacture of copper 
vessels, it appearing that they were still bought by the 
pound as copper and applied to the same use as ordinary 
copper, to wit, the manufacture of copper vessels. So in 

Wolff vs. Spaulding, 26 Fed. Rep., 609. 
_ 

Cast-iron plates imported for an ice machine were held 
not to be manufactures of iron. 

And in acase in the United States Cireuit Court for the 
District of New Jersey, unreported but cited and followed 
in Treasury Decision No. 1130, it was held that cork wood, 
eut into small squares was not a manufacture of cork, but 
simply a preparation of the raw material. 

The principle here contended for was very clearly ex- 
pressed by Biatcnrorp, J., in 

Frazee vs. Moffett, 20 Blatch., 267. 

In that case it was contended by the Government that 
hay pressed in bales ready for the market was a manufac- 
tured article, but the Court said, “ Many articles are properly 
ealled raw which have undergone some manipulation. Cot- 
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a 
ton is picked from the bolls and cleaned by ginning, and 
baled. Yet it is raw cotton in the bale. Wheat is 
eut, and the grains are thrashed out, and then 
subjected to «a cleaning machine, and then bagged. 
Yet it is raw wheat in the bag. So with other grains: The 
eotton and the grains undergo such change and preparation, 
as exposure to light and natural or artificial heat and air, 
and the manipulation they receive, produce or allow, be it 
more or less, Yet neither the cotton nor the grains would 
be said to be manufactured. * * * Dried apples would 
not be called a manufactured article, though the apple is 
peeled, cored and sliced, and dried by exposure to the sun, 
and manipulation. The substance of dried apples is. still 


apples.” 


It seems clear, therefore, both on principle and 
authority, that the labor test proposed by the Government 
is not the true test of a manutacture. What has already 
been said on this point apphes with equal force in support 
of the test proposed by the importer, viz., whether the pro- 
duct is a new article having a distinctive name, character 
and use. ‘This test draws a well-defined line between 
articles manufactured and not manutactured. It is easy of 
application, and isin harmony with the general design of 
the tariff laws. ——‘It is, moreover, abundantly supported by 
authority. In every case in which the question has arisen, 
whether in this Court or the lower Courts, the decision has 
rested upon the distinction between the mere application of 
labor to improve or ornament an article, or to prepare it for 
market, and the application of labor to produce a new article 
for a distinctive use. 

[n 

Lawrence vs. Allen 7, Howard 785, 
rubber shoes made by running the sap of the tree into 
moulds in the shape of a shoe, and then drying it, were held 
to be manufactures, because they were new articles having 
a distinctive name, and fitted for a special use, the Court 


saying: 


6 


‘ But it is contended that the India rubber shoe, as made 
in Brazil and imported thenee, is not a * manufactured 
article,” and hence is not within the clause in the Act of 
1842, imposing a duty of thirty per cent. It may be con- 
ceded that this duty applies only to such an article. Yet, . 
What constitutes a manutnetured article 7 

“Tn some instances, and for some purposes, it may be 
one kind of process performed on what is found in a natural 
state, and in some, another kind. Thus the juice of the 
maple or of the cane is in some views manutactured when 
itis made info molasses or syrup, and in others, when again 
made into sugar or spirit from molasses. And so the juice 
of the grape is in one sense manufactured when converted 
into wine, and in another when made into brandy. And so 
is lve from ashes, when boiled down to potash or pearlash, 
manufactured into them. Tere, the juice or sap of the 
[ndia-rubber tree, while liquid or in its milky state, whether 
then ealled caoutchoue or some other name, is still a natural 
substance, and in its natural form: and in one sense, and to 
a certain extent, its being hardened and changed in color, 
no less than consistency and bulk, by fire and evaporation, 
whatever new form it may then be turned inte, is a-manu- 
facture. [tis so as much as butter and cheese is a manu- 
facture from animal milk, or tar from turpentine, and rosin 
from tar. Yet from the words of the law, as well as its 
design, it is manifest “that the India rubber is not meant to 
be taxed as a manufacture, though so hardened and changed, 
unless, at the same time, it is put into a shape which is suit- 
able for use, and adapted with a design to be used in a way 
that is calculated to rival some domestic manufacture here, 
rather than merely to furnish a raw material in a more port- 
able, useful and convenient form tor other manufactures 
here. In the latter ease, within the policy and purpose of 
the tariff law vielding protection, it is ‘unmanufactured,’ 
or, in other words, not made abroad tor use in its existing 
form except as a raw material like pig-iron or pig-lead. But 
in the former case, within that policy and purpose, it is 
‘manufactured, as it is made in a shape for use as a manu- 


ct. 


‘ 


facture without being afterwards materially changed in 
form, and is designed to be so used, and hence comes in as 
a competitor with our own manufactures. * * * * Going to 
more technical definitions and to first principles, such a pro- 
cess to make the shoe is making an article by the hand, which 
was once the literal meaning of the word * manufacture,’ 
or nut fuctum, and in the more modern idea attached to 
the word, it is making an article, either by hand or machin- 
ery, wnlo a Wee form, ca pabl of hy ng used, and designed lo be 
“sed. iw ordinary ute.” 


Li U}. Ss, Vs. Sarchet, Gilpin, 273, 


Defendant imported fifty-six casks containing small 
pieces of round iron. The Government claimed that the 
iron was bar or bolt iron. The importer claimed that they 
were chain links, and as such dutiable as manufactures of 
iron. Judge Hopkinsun in charging the jury said :— 


“ Whether these pieces of iron cut into various lengths, 
of various diameters and shapes, are truly speaking nothing 
more nor. less than bar or bolt tron cut into short pieces, but 
nol therchy changing ther name and character, nor thereby becom- 
ing new and dither vil manufacture of ‘ron. or whether by this 
operation or process of cutting for a particular object, that 1s 
for the purpose of making chain links, they, (pso facto, be- 
come a new and difherent manufactar of iron, Whether in the 
language of commerce they become chain links and are so 
received and known by those engaged in the iron trade; 
these are the questions you are to decide.” 


In Schriefer vs. Wood, 5 Blatch., 215, 


the question was whether animal charcoal and bone-dust 
were manufactures of bone. IH Aut, J., said :— 


“ When any article of manufacture having a distinct name 
in the trade aud commerce of the country is produced by ma- 
chinery, or by a chemical process from any material or mate- 
rials having a different commercial name trom the article pro- 
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duced, we may generally speak of the operation by which it 


is produced as a manufacture.” 
In Kennedy vs. Hartranft, 9 Fed. Rep., 18, 

the question was whether a cotton tie which consisted 
simply of a band of iron and a buckle was a manutacturé 
of iron, McKennay, J., charged the jury: ‘ Now, in order 
to take it out of the category just referred to (hoop iron) and 
to place it in the list of manufactures, it is necessary that 
something should be done to it; that it should have been 
subjected to such manipulation as would completely fit it for 
some special purpose, and that would to that extent anfitit for the 


general purposes to which hoop won is adapted.” 


What has been said in the foregoing argument applies 
generally to the use of the word “manufacture” in the 
Tariff Acts. There is nothing in the particular clauses under 
construction to give the word as there used any special or 
different meaning. Congress has itself, interpreted the mean- 
ing of the clause in the free list, * shells of every description 
not, smanufactured ”’ by the other clause in Schedule M, 
“Shells, Manufactures of” which is its antithesis. There 
are many manufactures of shells which do not necessarily 
destroy the form of the shell. If small shells are strung 
together to make a necklace, the form of the shell is pre- 
served, but the result is a manuteeture of shells. If chains 
are fastened to a shell and it is made into a hanging basket, 
the form of the shell is preserved, but the basket is a manu- 
facture of shells. It was necessary to add the limitation 
“not manufactured” in order to prevent. the clause of the 
free list from being extended to allow the free admission of 
shells which had been made up into other articles. The 
evident meaning of the two clauses taken together, is that 
shells shall be free, but that articles made out of shells shall 


be dutiable. 


In the present case, there was no conflict of testimony. 
The tucts as stated by all of the witnesses and as found by 
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the jury, were that the shells were collected from different 
parts of the world and taken to London, where they were 
cleaned and prepared for market. The epidermis was first 
cleaned off by acid and then some of the shells were ground on 
an emery wheel to expose the pearly interior or polished to 
improve their appearance. They were brought to this country 
where they are sold for ornaments and for the making of 
buttons, handles to penknives, ete. There is no difference 
in the name and use between the shells ground on the emery 
wheel and those not ground. In some case, in eating off 
the outer covering of the shell by acid, mottoes or the Lord’s 
Prayer were produced on the shell by covering with wax the 
portion intended to stand as letters, but this was done on shells 
which were often used as ornaments without sueh etching and 
the evident design was not to use the mottoes and prayer 
for secular instruction or religious worship, but simply to 
make the shell more salable as an ornament. The jury have 
found by their verdict that there is no ditkerenece either in 
name or use between the shells which are merely’ cleaned 
and which the Government admits are not manufactured, 
aud the shells which are ground and etched in the manner 
already described. It is submitted therefore, that they are 
not and eannot be, under the principles and authorities 
referred to, *“* mauutactures of shells.” 


FRANK P. PRICHARD, 


For Defendants in Error. 
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G. B. SNOW ET AL. VS. LAKE SHORE & MICHIGAN SOUTHERN R'¥ CO, 1 


] United States Circuit Court, Northern District of New York. 
In Equity. 


Grorce B. Sxow, Tikopore G. Lewis, and ) 
Joun Kk. Rone 
reyvRus ) Docket No. 3055. 
THe LAKE Snore AND MICHIGAN SouTHERN | 
Ramway Company. 


The complainants 1) the above-entitled eause filed their bill of 
complaint ora nist the defendant herein on the 7th day of August, 
ISSZ, which bill is hereto annexed. | 

A subjeena to appear and answer in said cause was thereupon 
issued and served personally upon the defendant previous to the 
return day thereot, which subpeena and proof of service thereto are 
hereto annexed. 

On the 3d day of September, 1882, thi defendant duly appeared 
In sald cause, by ky. Ss. Jennev, as its solicitor, and on thi 27th day 
of September, 1582, filed its answer to thy bill of complaint herein, 
which answer is bereto annex: dl. 

Qn the 50th day of October, 1SS2, the complainants filed their 
replication to the said answer, which replication is hereto annexed. 

Testimony was thereafter taken by and on behalf of the respectivi 
partics, and on the 26th day of November, 1S85, the said cause was 
brought to a- hearing anid argued Ly counsel upon pleadings and 
proofs before the Honorable William J. Wallace at a term of this 
court held at Svracuse, N.Y. 

A decision was duly made by said court in favor of the defendant 
and tiled herein the 4th day of December, 1SS5 

That thereafter, and on the 29th dav of January, 1SS4, the de- 
fendants costs and disbursements wer duiv taxed and adjusted by 
the clerk of this court at 852.00 as stipulated. : 

Cday thi bith day of Décember, ISS3, at a term of this court held 
at Svracuse—present, the Llonorable William J. Wallace. judge—a 
final decree was made and entered in the said eause, which tinal 
decree is hereto annexed, 
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l‘nited States Cireuit Court, Northern District of New York Ih 
equity. 


’ 


GieorcE B. Snow. THeropore GG. Lewis. and Jonsn E. Rope. 
Complainants, 
The LAKE SHORE AND MICHIGAN SoutTuern Rattway Company, 
Detendant. 


To the judges of the cireuit court of the United States for the northern 
district of New York : , 
( ore b. Snow. Theodore (i. l WIS. and Jolin kK. Robie. citize lis 
of the United States and of the State of New York, residing at the 
city of Buffalo, in said State, bring this their bill against The Lake 
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GEORGE B. SNOW ET AL. Vs. 

Shore and Michigan Southern Railway Company, which is a rail- 
Way corporation organized, existing, and doing business under and 
by virtue of the laws of the State of New York and of other States, 


nicl having, Possessing, ana operating il railroad track or tracks, 


ith their locomotives anid appurtenances, from the CHY of Duflalo, 
in ‘said northern district of New York, to the citv of Chicago, in 
the State of [linots. 

And thereupon vour orators complain and say that the Buffalo 
Dental Manufacturing Company, il joltit-stock association of the 
city of Dutinio, it) sid district, Wiis organized ils such under the 
laws of the state of AY \\ York Oli or about the 24th day of May, in 
the vear one thousand eight hundred and seventy-two, with not 

CNC ding Hive shareholders or wssoctutes, ana that ever SInce 
i. the date last named the said jotnt-stock association has been 

eXisting anid ehneuged 1 doing DUSINess us a miinulacturing 
colnpany at said city of Bullalo, and baving its principal office at 
“aid city, and that the above-named complainants were share- 
holders and associates in the said association at the time of its 
OrOaliZ tion and have eve©r SIHCO remained such, ana that the =a 
complainants are now the sole and exclusive officers, directors, 
Sirk hold rs. ussochaites, and PCPrsols in Interest 11) the said USSOCha- 
L1Ou) anid inn thae busiess CONCCTIIS, property, nial itlairs thereof. 

And your orators further show unto your honors that prior to the 
eleventh dav of June, in tie vear one thousand eight hundred and 
seventy-two, the complamant, George B. Snow, then a resident and 
citizen as aforesaid, was the true, original, and first Inventor of a 
ecrtaln new hie useful lnprovement 11) steal bell-ringers hot 
known or used by others before his said invention thereof, and which 
hail hot nt the thine of lis application for a prete hit thir reot been Wn) 
public use or on sale for more than two vears prior to such applica- 
tion, and the said George B. Snow so being the inventor of the said 
lhproverent im steam bell-ringers, and a citizen as aforesaid, made 
application to the Proper departmy nt of the Gaovernment of the 
l nited States for letters patent therefor, in accordance with the then 
existing laws of Congress, and he having complied in all respects 
with thie conditions anid requisitions ot thie sad laws, such proceed- 
Mes Were lac that (o1) the ssid eleventh day of June, li the year 
one thousand eight hundred and seventy-two, letters patent for the 
said invention under seal of the Patent Office of the United States, 
signed and countersigned by the proper officers of the Government 
of the United States, bearing date the dav and Vear last aforesaid, 
and numbered 127.955, were Issued in due form of law and deliv- 

ered to the Buttalo Dental Manufacturing Company, assignee 
of thie said George 1}. Snow, whereby Was eranted anid = cured 
unto the said Buffalo Dental Manufacturing Company, its 


successors and ASSIONS, for the term of seventeen, vears from. the 
eleventh day of June, one thousand eight hundred and seventy-two. 


the exclusive right to make, use, and vend the said invention 
throughout the United States and the Territories thereof, a deserip- 
tion of which said invention Is given in the words of the said Gi oOrgec 
bb. Snow, the said inventor, ina schedule in writing duly annexed 


THE LAKE SHORE AND MICHIGAN SOUTITERN RAILWAY CO ” 


to the said letters patent when the same were issued and made a 
part thereof, as by the said original letters patent, ora duly authen- 
tieated COP N thereof from the records of the Patent Othice of the 
United States ready in court to be produced, will more fully and at 
large appear, and to which for greater certainty your orators beg 
leave to refer And your orators further show that subsequent to 
the tiling of the said application by the said (reorge b. Snow and 
prior to the granting and issuing of the said letters patent the satd 
(ieorge DB. Snow, for a valuable consideration to him in hand paid 
by the said The Butfulo Dental Manufacturing Company, by an In- 
strument in writing duly executed by the said George B. Snow, and 
bearing date the twenty-fourth day of May, A. D. 1872, sold and as- 
signed to the said Buffalo Dental Manufacturing Company all the 
right, title, and interest In and to the said above-deseribed inven- 
tion, and anthorized and requested the Commissioner of Patents to 
issue letters patent for the said invention in the name of the said 
Butfalo Dental Manufacturing Company and their assigns, and that 
ever since the rant and issue of the said letters patent the said let- 
ters potent and the invention and the improvements therein men- 
tioned and referred to have been and the same now are vested in 
the <td Buttalo Dental Manufacturing Company, together with 

i ihits and remedies and cause and causes of action 
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Bi thereunder, and the sole and exelusive right and title thereto, 
: and thiat the sid complainants in this LUSe COTM Pose the said 
company exclusively, = that no other person or persons than said 
lainants have anv right or interest therein or tn or to the title 
to said letters patent or Invention, 

And vour orators further show Wubto your honors that since the 
eranting of the said letters patent the said Buffalo Dental Manu- 
facturing Company and those acting under them have brought the 
<uld Invention into publi ‘use within the United States and that 

our orators are in possession of the rights and interests acquired by 
Vour orators as afore “iid ana that the same are of creat value. 

And vour orators further show unto vour honors, on Information 
and belt ‘ that sinee the date of the grant and issue of the said let- 
ters pi ite iis { aforesaid, and between th, it date and the time of the 
tiling at this your Or; ators: | it] of comp TF unt. the eald The L ake Shore 
and Michigan Southern R: silw: ay Company on its tracks within the 
counties of Erie and Chautauqua, in said northern district of New 
rork, a e]s¢ where On) the tracks of said dete ndant running from 
the citv of Buffalo to the city of Chicago aforesaid, well knowing the 
ris = and \\ ithout lth I gal orant, assignment, or license there for, 
uit contriving and wrongfully intending to injure your orators and 
deprive .tthem of the profits, benefits, and advantages which they 
might and otherwise would have derived from making, using, and 
vending to others to be used the said invention, and in defiance of 
your orators’ rights, has unlawfully and wrongfully made and con- 
structed, or caused to be made and construeted, for use, and has put 
in use and used upon its locomotives, large numbers of steam bell- 
ringers containing and embodying the invention described in and 
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secured by the said letters patent, and the said defendant 
() persists in so doing and refuses to desist, although warned 

and requested by said complainants to desist therefrom, and 
vour orators have reason to believe that said defendant will con- 
tinne to manufacture or cause to he manufactured the said ImMprove- 
ment so as afore sata pate nted and secured to VOour orators, an to 
put in use and use upon locomotives employed on the line and tracks 
of theirsaid ratlroad,. the sala inv ntion so as afore said secured to your 
orators, Whereby great and irreparable injury has resulted and 4s re- 
sulting to vour orators, and great gains and profits to a large sum of 
Prone have accrued and are accruing to the said defendant from the 
use of the exclusive rights so as aforesaid sceured to your orators, the 
full amount of which is unknown to your orators, but which in 
equity belongs to your orators and should be accounted for by said 
de fe TIE ant and piticl over to your orators as theavails of their exclu- 
sive rights aforesaid, together with your orators’ damages and all 
ana singular the onins and profits Which your orators would have 
derived but for the unlawful aets of the said defendant. 

All of which actings and doings of the said defendant are contrary 
to equity and good conscience and tend to the manifest wreng, In- 
jury, id oppression of your orators in the premises, 

ln consideration whereof, and forasmuch as vour orators can only 
have adequate relief in this honorable court, where matters of this 
nature are by statute properly cognizable and relievable — to the 
end, therefore, that the said defendant may, if it can, show why your 
orators should not have relief hercby praved, and may upon the 
corporal oath of a proper ottieer thereof, and according to the said 
defendant’s best and utmost knowledge, remembrance, information, 
and belie? full, true, direct, and perfect answer make to the matters 

and things hereinbetore stated and charged : 
‘ And Vour orators pray unto your honors that the said 

defendant ray whswer the premises ane may he compelled 
ny il decree of this court to account for ane to pray over to your 
orators all sueh oils nid profits as shall have acerued or arisen 
toor been received by the said defendant by reason of such unlaw- 
ful making, putting In use, and using as aforesaid of said improve- 
ment in steam bell-ringers made in accordance with the invention 
deseribed and claimed insaid letters patent so as aforesaid granted and 
issued, and all such gains and protits as your orators would have 
recerved but for the unlaw! ut acts and doings of the said defendant, 
tovether with all and sing ‘the damages which vour orators have 
sustuined by reasol) ot a par mnfrin: venient. 

And Paty if pri isc your honors, t he premise ~ considered, to eral 
unto vour orators the writ of Injunetion, Issuing out of and under 
the seal of this honorable court or issued by one of vour honors 
according to the form of the statute In such ease made and pro- 
vided, perpetually enjoining and restraining the said defendant and 
each and every of its oilicers, clerks, attorney s, agents, <eTvalits, en- 
vineers, employees, and workmen from, directly or indirectly, mak- 
ing, putting in use, or using any bell ringers containing the inven- 
tion and improvement described in said letters patent No. 127,933, 
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and the specifications thereof orany part thereof, or any bell ringers 
substantially like or upon the plan or principle, or embracing or 
embodving thesaid invention and improvement orany part thereof, 
and that your orators may have such other and further relief as 
the nature of the case hav require and to this honorable court shall 
secm meet. 

And may it please your honors to grant unto your orators a pro- 
visional or preliminary injunction, issuing out of and under the seal 
of this honorable court, enjoining and restraining the defendant, its 

officers, clerks, attorneys, agents, servants, engineers, em- 
be plovees, and workmen, to the “ane purport, tenor, and ellect 
hereinbefore praved for in regard to said perpetual Injunction. 

And may it please your honors to grant unto your orators a writ 
of subpoena of the United States of America, issuing out of and 
under the seal of this honorable court, directed to the said defendant, 
The Lake Shore and Michigan Southern Railway Company, com- 
manding it on a day certain, therein to be named, and under a cer- 
tain penaity, to be and appear in this honorable court, then and 
there to answer all and singular the premises, and to stand to, per- 
form, and abide such further order, direction, and deeree as may be 
made soratnst suld defendant: and your orators, as in duty bound, 
will ever pray, ete. 

GEORGE Bo SNOW, 
THEO. G. LEWIS. 
JOIN EB. ROBIE. 
JAMES A. ALLEN, 


Solicitor mind of (Comins for ¢ omplainanuts. 
a 


UNITED SrATES OF AMERICA, a 
. , * . . + . ° . oe. 
Sate of N i ) ork, North rit District if Ni (f ) ork, j 


At the city of Buttalo, in the COUNTLY of Erie and district afore sill, 
on this 4th day of August, A. D. 1SS2. | rsonally appeared before 
me George B. Snow, who, being duly sworn according to law, de- 
poseth and saith threat he Is one ol the complainants in) the forego- 
ine bill. and knows more of the matters set forth therein: than do 
either of the other complamants : that he has read the said bill and 
knows the contents thereof, and that the said Jill is true of his own 
knowledge, except as to those matters which are therein stated to be 
(it) thre information and by lhe tf of the complainants, ana as to those 
niatiers he believes it to be true: that this deponent is the same per- 
son named in said bill as inventor of the improvement in steam 
bell-ringers therein deseribed, and that this deponent verily believes 
that he is himself the first and original inventor of the iImprove- 
ment in steam bell-ringers described and claimed im said letters 
patent in said bill set forth, and that the same had not been known 
or in Use or deseribed before the inve ntion and discovery this reot by 
deponent. 

GO. GORTAM, 
United States Circuit Court Commiasioner. 


N rthe rie District of N ‘i York. 
(Endorsed :) Bill of complaint. Filed Aug. 7, 1852. 
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GEORGE B. SNOW ET AL. VS. 


Northern District 


In the United States Cireunt Court for the 


: oft New York. 
Gaeorce B. Snow, Threopore Gi. Lewts, 
is. 


: The LAKE Snore AND Mremmoan Soutrnernn RAILWAY Company. 


AvuGust (, 1882. 


Joun Kk. Rope 


_—" 7" 


: On filing the bill of complaint in this cause, and on motion of 
t James A. Allen, complainants’ solicitor, ordered that a writ of sub- 
: vena do issue out of and under the seal of this court, pursuant to 

. the pers iver of <i bill. hna threat this CHLIITSE be docketed for suid COll- 

: nlainatie. 


lt) NY Ayer, 


lL L. - | » President of ’ the lnited States of America to The Lake 
bed and Michigan Southern Ralwav Company, Crreeting : 

You are her by commanded that you personally appear before 
the judges of the cireutt eourt of the United States for the northern 
district of New York, in the second cireurt, on the first Monday in) 
September, 1SS2, to answer to a bill of complaint exhibited against 
you in said court by George B. Snow, Tiecdore G. Lewis, and John 
Io. Robie, and to do further and receive whatever said court shall 
have considered in that behalf, and this Vou are not to omit under 
the penaity of two hundred and hiity dollars. 

Witness the TLonorable Morrison R. Waite, Chief Justice of the 
SUprenre Court of the United States, at the city of Utica, im said 
northern district, the seventh day Ol August, eighteen hundred and 
clvhty-two 

WILLIAM HH. BRIGHT, Clert. 

JAMES A. ALLEN, 


Nao] a Mor tor C's yiplars pitails 
MrMonannt wi Ene ae ae is to enter his appearan ny the 
=U above ment med J -clerk’s off ice, at { tica. on or " Pena ts 


. at which the’‘above fear naids returnable: 6therwtse the bill 


may be taken pro fess WILLIAM TL. BRIGIET, Clerk. 


| UNirep States or AMERICA, 
Northern Dist; vet of Neu bork, | 


| hereby certify that on the Lith dav of August, ISS2, at Saratoga 
Springs, In my district, | personally served the within writ of sub- 
prerddet (>t) William Lf. Vana rbilt, per s1dent of the pian ye named ile- 
fendant, by showing the same to hit, with the seal the court 
thereon, and at the same time delivering to and leaving sine lian 
a true copy thereof 
C.D. MacDOUGALL, 
U, s. Marsh al. 
ALVIN FL WAILLE, Deputy. 


(Endorsed :) No. 5955. United States cireuit court. northern dis- 
trict of New York. George b. Snow ef a/. vs. The Lake Shore and 


THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY CO. ri 


Michigan Southern R.R. Co. Equity subpena. James A. Allen, 
complainants solicitor. Filed Jan’y 50, 1884. Wim. S. Doolittle, 


clerk. 


| Appearance of lh fendant. 


United States Cireuit Court, Northern District of New York. In 
Chancery. 


(seorGceE DB. Swow ef al. 


The LAKE Snore AND MicHigaAn SoutTHern Ratieway Company. 


| die reby ehiter nV appearance as soleitor for the defendant in the 


: above-entitled CouUSse, 
] Svracuse, ith, September, ISSv 


| E. S. JENNEY. 
: GEORGE PAYSON axp J. H. RAYMOND. 


(yt) Llonore Bld as. ( ‘hicaqo. of (Counsel for Lh fe ndant. 
In the United States Cireuit Court for the Northern District of New 
York. 
(;eorGE B. Swow ef al 
The LAKE Snore AND MicnuicgaAn Souttern Ratpway Company. 
SEPTEMBER 1], ISS2. 
(D4) filine prevcipe 1D) this COUSC, ana (1) motion of | Jennev— 
‘ (Ordered. That ne ch pope arahnce us solicitor hor the de fendant herem 
i be, and the same is herebv, entered, and that this cause be now 
} docketed for the said defendant 
. (endorsed } Appearance Of} def nant le iled Sept. l, ISS2 
I: Lh ty ndant 2 Answer. 


, 


Lcnited States Crreuit Court. Northern District of New York. In 


e 
yyrT 4 
Mauity. 


~ 


[Lu Wis and JON > ltonre, Com- 


The Lake Store AND Micuigan Sournern Rartpway Company. 


, ’ 
VPelendant. 


To the judges of the cireuit court of the United States for the 


northern distriet of New York: 


This defendant, now and at all times hereafter, saving and reserv- 
lng to itself all and all manner of benefit and advantage of exe }?- 
tion tothe many errors and iInsufficrences In the complainants’ said 


‘ GEORGE R. SNOW ET AT... VS. 


aint contained, for answer thereunto, or unto so much 
er such parts thereof as defendant is advised is material for it to 
maKeC AalSWer UhLO, als Wwe ring, SaVs. 

That it admits that it is a corporation owning and operating 
|| a railroad, as alleged in said bill, and that a patent Improve- 
miei 1) ~TCedh) Ly Binore rs Wiis isstied in) t hye rmsime of Creorge 

he Batlalo Dental Manufacturing Company, 
dated June 11. S72. and numbered 127.053 ; 
ut whether said company is the association named in said bill 
(] tial OreranlZaLlohl Wa organized unc I the laws Ol the State of 
New York on or about M y 24, 18/2, or has sinee existed and done 


} . : ‘ 1} i} 7. ye | , 7 . ale . - ee . ha “~> 
MI LTtiess oi “Lic rid bichiQd, Ob] pCLIIC!I “clit Comipliaimants were s-Danre- 
j e . : pon : 
holders and Laon les Thi salad association at the time of its organi- 
; , ‘ ] . . " : } , | . wl | . ‘ . . oe 
Jilitoll. foi peeve? ey | reiae re'tibet ity ck Puraces ()] \\ recipe | 1«*\ Te eceay 
the sole and exelusive officers, directors. shareholders, associates, and 
. . * . ’ os ad 

} oe rsOolis J) TTC rest I sala ““OCLALION, Or mn the DUS Tess Concerns, 

, } ee i] i re ‘ : ~ , > & . 

property, ana UDiatiPS LliCrCo Or wit hersaid CGreorge B. Snow made 


uid patent in accordance with the laws of Congress ; 
or whether he sold and assigned to the said company all lis right, 
title, and interest in and to said alleged invention, and authorized 
and requester the Commissioner of Patents to issue letters pritent 
therefor in. the name of said company: or whether ever since the 
issue of said patent the same and said illeged Invention and im- 
provement have been or now are vested in said company, together 
with all the rights, remedies, cause, and causes of action thereunder, 
and the sole and exclusive right and title thereto; or whether said 
lainants compose said Company exclusively, and no other per- 
sons have any right or interest therein: or whether since the grant- 
Ing of sai sald company and those acting under them have 
brought the said alleged Invention into public use, and complain- 
ants are mn POssesslon of the riclhits and interests so acquired ; or 
whether said comiplaimanis live any right, title, or Interest therein, 
OV aly rierlit fo bring tliis sult: Or whethe r the some ure of 

lL.) ereat value, all as alleged in said bill, this defendant has no 
lerived trom said bill, This defendant 

there lore de lide s Cail I) ana il ot thie seid allegations 11) sit bill COll- 
tained i lative LO theab Ve tatters ania calls lor strict proot thereof, 

And this defendant. further answe ring, avers that the said alleged 
Invention had been in public use or on sale in the United States for 
miore than [Wo Vvears Prior Lo lis application for il patent therefor. 
with the consent and allowanee of the said Snow, and that said 
patent was and is therefore null and void. : 

And that said invention had been in public use or on sale in the 
United States for more than two years prior to the application by 
said Snow for a patent therefor, and that said patent was and is 
therefore null and void. 

And that said alleged invention had been prior to his applieation 
fora patent therefor abandoned by said Snew to the public, and 
that said patent was and is therefore null and void. 

And this defendant denies that it has ever made or constructed or 
cnused Lo he made or constructed, or ever peur in Use or used, any 


CORT) To 


| 
i st cir 
i Putte 
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; 
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THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY CO. a) 


steam bell-ringers containing or embodying the invention deseribed 
In said patent, or Is now using or intending to use any such bell- 
ringers ; and denies that it has ever in any way infringed said pat- 
ent or any rights of complainants. 

All of which this defendant is ready and willing to aver, main- 
tain, and prove as this honorable court shall direct, and prays to 
be hence dismissed with its reasonable costs and charges in this be- 
half most wrongfully sustained. 

In testimony of all which this defendant has caused this its above 

answer to be signed by its general superintendent, and its 
Lt) * corporate seal to be thereto aflixed this 25rd day of September, 
A. D. 1882. 

[CORPORATE SEAL. | (Signed) P. P. WRIGHT. 

(rent Supt, l. NS. M. S. Ry (. 


Attest: N. BARTLETT, 
Apt See y. 
(Signed) b. S. JENNEY, 
Detendants NSalieitor and of (Counsel, 
(Signed) GEORGE PAYSON, 


Dr fe ndant s Nolicitor and of (‘ounsel. 


(Endorsed :) Answer. Filed Sept. 27, 1882. 


i plication. 


United States Cireuit Court, Northern District of New York. In 
Hquity. 
(seornce B. Snow, Treoponre G. Lewis. and Joun E. Ror 
OAL 


The Lake Snore anp MreunrGawn Souvrmnern Rarrway Company. 


The replication of George B. Snow, Theodore G. Lewis, and Jolin EF. 
Robie. the above-name | complainants, to the uiswer of thre Lake 
Shore and Michigan Southern Railway Company, defendant. 
These repliants, saving and reserving to themselves now and at 

all times hereafter all and all manner of benefit and advantage of 

exception which may be had or taken to the manifold insufhiciences 
of the said answer, for replication thereunto “ay that they will aver, 
miauntain, and prove their bill of complaint to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insuflicient to be re- 
plied unto by repliants, without this, that any other matter or thing 
whatsoever in the said answer contained material or effectual in the 
law to be replied unto, and not herein and hereby well and sufhi- 
ciently replied unto, confessed and avoided, traversed or denied, is 
true; all which matters and things these repliants are and will be 

ready to aver, maintain, and prove as this honorable court shall di- 

rect, and humbly pray as in and by their said bill they have already 

prayed. | JAMES A. ALLEN, 
Solicitor for Complainant, Buffalo, } ae 


(Endorsed :) Replication. Filed Oct. 30, 1882. 


) ~>*? 


os aa*D 


14) ) GEORGE BR. SNOW ET Al... VS. 


la At il stated term of the elreutt eourt of the [UTnited States 

of America for the northern district of New-York, held at 
OVPactse O Monday, the %Oth day ot November, in) the vear of or 
Lord one thousand cight hundred and eighty-three. 


Present: The Honorable William J. Wallace, judge 


(seoRGE DB. Swow ef al. 


The LAKE Srore AND MirceniGaAs SovtTHern Rarway ComMPepany. 
inal hearing. 


Appearances James “a Allen. fry complainants ; Creorge Pay ZO). 
lor defendant 


v 
, ) / Ds . os , . 
Arauiment fjil Pleading staiet Praots. Decision Reserved. 


['nited States Cireuit Court. Northern District of New York. = In 
Mguity. November Term, A. D. 1SS5 


Gronaé b. Snow, Tiropore G. Lewis. and Jous EF. ) 


Rone 
ea log “aOR bs D. 
The Lake Soore anno MicnigaAs SovrnHersn RAmway | 
COMPANY | 


inal deere {’ 


This cause came on to be beard at this terta, and was argued 
1 counsel, and thereupon, UL potl consideration thereof, 1 
is wastordered, adjudged, anid decreed iis follows, to Wit: 
lirst. That there has been no infringement by the said de- 
fendant of the United States letters patent granted to the said plain- 
till, Greorge B. Snow, dated June llth, IST2, and numbered 127,955, 
for an improvement in steam bell-ringers, and being the letters 
pret nt sued Upon in) this Case, 
Second. Thiat the said bill of complaint be therefore dismissed ‘ut 
complainants: Costs. 
Phiard., That the satd defendant recover Its Costs 11) this case aoninst 
the ssid complainants, to be taxed, and have execution theretor. 


WM. J. WALLACE 


(Indorsed:) inal decre Filed Dee. 11, TSS 


Whereupon the said pleadings, process, orders, and tinal decree, 
together with other papers in said cause, are duly annexed hereto, 
and this decree 1s duly signed and enrolled, pursuant to the rules 
and practice of the court, this Ist day of February, A. D. ISS4, at 
1] o clock nn the forenoon, 

| W. S. DOOLITTLE, Clerk. 

(Lndorsed :) Enrolled deeree. =. Jonney, solicitor for defend- 
ant. Costs, Sov.00, Kiled and entered the Ist day of February, | 
[SS-|—|1 it. Ol. WV. s. Doolittle, clerk. 


THE LAKE SHORE AND MICHIGAN SOUTITERN RAILWAY ©Co, i] 


10 Stipulation. 


["nited States Cireuit Court. Northern District of New York. In 
Chancery. 


Grorce B. Swow ef al. Complainants, 


Tue LAKE Stork AND MicnigaAN Sournern RAILWAY CoMPANyY, 
Defendant. 


It is hereby admitted on the pear of the defendant in the above- 
entitled cause that during a portion of the time between the 11th 
dav of June, IS72, and the date of the filing of the complainants’ 
bill of complaint herein the said defendant has used, and is now 
USING, 1) locomotives operated Upon the tracks of its road between 
Butlulo, New York, and Chicago, Illinois, steam bell-ringers con- 
structed and operated substantially in conformity to the drawings 
and specificattons of letters patent of the United States to Charles 
Hl. Hludson, dated August 25th, S74, No. 154,594; that the said 
steui bell-ringers were purchased by the said defendant from the 
owners of said Tludson patent, and have been used, and are still 
bye Ing used, by the said defendant without the license of the sald 
complainants, or any of therm. 

And it is hereby further agreed that the complainants may offer 
in evidence at the hearing of this cause a COPY of the letters patent 
to George B. Snow, assignor to the Buffalo Dental Manufacturing 
Company, dated June J Ith, IS72, No. 127.0155, certified or uncertified. 

December 26th, ISS. 

GhORGE PAYSON, 


Lh fe ndant s Noh itor and ot (Huse j 
(Endorsed a Stipulation. hiled heb'y D. ISS 7 
ty Complainants Testimony 


L'nited States Cireuit Court, Northern District of New York. In 
equity. 
(GEORGE B. Sxow and Others, Complainants, 
vs, 


The LAKE Store AND MienmigaANn Sournern RAILWway Company, 
Defendant 

It ix hereby stipulated by and between the respeetive parties in 
the above «ntitled cause that the evidence to be adduced in the said 
cause on the part of the complainants be taken orally, and that the 
taking of proof on the part of the said complainants may proceed at 
the office of George Gorham, astanding examiner of said court, No. 2 
Weed Block, inthe city of Bnitfalo, in said district, on the second 
day of January, A. D. 1885, at.) o'clock in the forenoon, before the 
<aid George Gorham, as such standing examiner, without further 
notice to the defendant or his solicitor or counsel, and that the tak- 


, 


12 7 GEORGE B. SNOW ET AL. V8. 
Ing of such proof before such examiner may be continued on such 
additional days as the same may be adjourned to by said ex- 
amier. | : 
Dated December 2sth, S82. 
GEORGE PAYSON, 
Nolicitor and of Counsel for Defendant. 
JAMES A. ALLEN, 


Nolicitor jor Complamants. 


(Midorsed:) Stipulation Filed June 19. 1SS5. 


>I lonited States Cirenuit Court. Northern District of New York. 
ly equity. 


A 


(impornce B. Sxow and Others 


The LaAKkr Snore AND MicinGan Soutrirern RAILWAY COMPANY. 


'Pestimons taken January al. ISSS, it Buftalo bv ania before 
Creores Crorhiam, standing examiner, pursuant Lo annexed stipu- 
lation 
Complainant appears by James Allen, Iesq., his attorney. 
Complainant otters in evidence letters patent of the United States 

to the Builalo Dental Manufacturing Company, assignee, for an im- 

provement in steam bell-ringers, dated Tlth June, IS72Z, and num- 

bered 1T27.0935. and the same ts received in evidenee and marked 

“Eextibit A.’ | 
Complainants: counsel aiso offers in evidence assignment of in- 

vention -dated Mav 24th, IS72, by George Bb. Snow. tnventor. to 

the Butlilo Dental Manufacturing Company, recorded in the United 

Stutes Patent Ollice, May 2i, 1872, m hboer“ & lo, page 224, of 

Transfers of Patents. Received in evidence and marked “ Com- 

plainants Exhibit Bo 


23 BerNanbp Kinney, sworn for complainants, testitied as fol- 
lows: 

lam 42 vears ef age: LT reside in’ Buffalo; Lam a clerk in the 

office of the clerk of the county of Erie. | have attended here 

pursuant toa subpaena directed to the clerk of Erie county to pro- 

duce a certain docun i} | produc the articles Of association ol 


the Butlalo Dental Mianutaeturing Company: | took these articles 
Prom the tiles of the lorie counts clerk s Dine : these are the arti- 
cles, 

Complainants counsel offers In evidence the original articles of 
association of the Buffalo Dental Manutacturing Company, dated 
2tih dav of May, S72. Acknowledged by the five subseribing 
dssoctiates Mav Ol, ISF2. and tiled in’ Erie COUNTY clerk's oflice May 
a, 1842. 

My duty requires me to return these original articles to the files 
of the elerk’s office. | have with me, to leave with the examiner, a 


UL IOIN ea ainte Rg MD 2 a oe 
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THE LAKE SHORK AND MICHIGAN SOUTHERN RAILWAY CO. Le 


certiticd Copy of these articles. I produce the certified COpy. Same 
offered in evidence and admitted and marked “ Exhibit C.” 
BERNARD KINNEY. 


Subscribed and sworn to before me January 2, 1885. 
GEORGE GORTAM, Eraminer. 


Joun E. Rosie sworn for complainants. 


[am 56 vears of age; I reside in Buffalo; Tam a dental manu- 
facturer. 

Witness is shown the original articles of association of the Buf- 
falo Dental Manufacturing Company, and says: | am acquainted 
with the handw riting of each of the five subseribing assoclites to 
these articles and have seen each of them write; these are the gentu- 
ne signatures of each of the Persons respectively Whose names there 
appear. These persons were the only associates at the time of the 

formation of the company. 


’ 


ye The witness is shown a bill of sale and savs: This signa- 
ture to this bill of sale is the genuine signature of James q. 
Dradt. 


Complainants’ counsel offers in evidence said bill of sale and cer- 
tificate of stock attached. Same received and marked “ Exhibit DL” 

The persons now solely interested In the Buttalo Dental Manu- 
facturing Company are George DB. Snow, Theodore G. Lewis, John 
I. Robie. ana they were thie only Ones atl thar tinny of the commence- 
Ment of this suit: thre re were thie 1} ani now no other stock holds rs. 

The stock of (;eorge I. Haves Wis transterre 7 te the complain. 
ants in this suit before this suit was commenced, and was trans- 
ferred by a paper similar to the paper marked “ Exhibit D” 

The transfer was made about Jan. 1, S76: the consideration was 
$9,955.55. Lam the treasurer of the company: | have the custody 
of its books and papers. T have made diligent seareh during the 
last we k for the bill of sale made by Cy Ore ? Have s to the com- 
plaimants, and T have not been able to tind it; [think the paper has 
been mislaid : it Is not within my power to produce it; T think the 
pRiper Is miisiaid, and am hot able ial pore sent to tine it: have 
made all the effort in my power to find it 

Witness is shown a paper. 

This paper shown me is a bond given to George E. Hayes; 1t was 
given LO [laves bo secure the purchase pric of the stock boterlit il 
him and of Bradt: that consideration has been fully paid; I have a 
receipt here, signed by George E. Haves, for the final payment; it 
is the genuine signature of Mr. Haves. 


Receipt offered in evidence ana marked sy exhibit 
JOUN E. ROBIE. 


Subseribed and sworn to before me Jan. 2. ISS5. 
(ih hte ' > (yf rh ILA \I. kraminer. 


1 | GEORGE B: SNOW ET AL. VS. 


24 Ropert P. Witson sworn for complainants. 


| am 42 vears of age; reside in Butfalo, and by oecupation am a 
lawyer. I knew George E. Haves, one of the associates in The Buf- 
falo Dental Manufacturing Company. IT was his attorney tn his Iife- 
time, na | lik TOW lis executor. 

| was cognizant of his sale of his interest in The Buffalo Dental 
eMC EE Yr. Company to the complainants. [drew the bill of 
sale and all the other Papers lid Connection with that sale. The bill 
of sale Wals, as remem bel it, slunilar 11) form to the lex litbit 1). 
The bill of sale was exeeuted about the first of January, 1876. Dr. 
Ilaves told’ me in lis litetims: that the consideration lad been fully 
paid, and directed me to prepar a satisfaetion of the chattel mort- 
gage. Dr. [baves died April 27, Iss2. T did) prepare a satisfaction 
of said chatte] morvrage. 


ROBERT PL WILSON 


me January 2, PSS5. 
he rite ih (yf MRTEAM, | PTET I" 


‘ . , . 
Subseribed and sworn to beter 


a | ; , . 
PiGeODORI Cy. Lew Is SWOT?) TOPr Collpiall ilits 


lam 6 vears old; [reside in Butfalo. Tam by occupation a 
dentist. Tam one of the complainants in this suit. T have noticed 
stenm bell-ringers in use on the locomotives on the tracks of the de- 
fendant. [first noticed it at Dunkirk, N. Y.. on the 7th of Feb- 
ruary, ESS2Z, on engine No. 508, one of defendants engines. | know 
that bell on that engine was rang by steam. Twas on the train 
drawn by that engine. On the same day at Erie, Pa., | saw a steam 
bell-ringer on engine Sof of defendants, and also at Ashtabula, 
Ohi to, on the same day [ saw a steam bell-ringer On) det bilants en- 


j= 


vine No, 220, and on engine 164.) [saw all- these in opera- 

2.) tion and heard then. Look particular notice of the Operia- 
tion of thos cut Ashital ula, ils | ma “ONC time tw Walt 
there. 


Witness is shown a model. and counsel asks: 


rer or not this model represents the reiative posi- 
l-crank, connecting rod, and piston and evlinder, 
as displaved in the steam) bell-ringer used by the defendant on this 
oceasion at Ashtabul 

Ans. lt dor 5. 


(dues. State wheth 
tions of the Ly lI. Tye] 


Model is offered in evidence by complainant and is marked “-Ex- 
hibit ke 

(). state whether Or hot thie arrangement ot the piston ana 
evlinder was vertical, or nearly so, 

They Were, Onl both engines. 

(y State whether rv not. when the. bell was at rest. the counect- 
ine rod and erank were substant lally In line or on contre, 

A. They were, the location of the evlinder being beneath the 
bell, iis shown in the model, 


THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY CO. Ilo 


Witness is shown a steam bell-ringer starnped “ Hudson bell- 
ringer, pat. Aug. 25, ‘74." 

(). T show vou this bell-ringer and the connecting rod belonging 
thereto, and IT ask you whether this ringer, so far as its outward ap- 
pcaranee is concerned, represents the ringers which you have de- 
<cribed as having seen at Ashtabula ’ 

A. Yi s: so far as outward Udppearahees Is coneerned, it Is the Sale 
construction. 


The Iludson bell-ringer is offered in evidence, and is marked 
“ Exhibit G.” 


THEO. G. LEWIS. 


Subseribed and sworn to before me Jan. 2. ISS5. 


GEORGE GORTLAM, Evaminer. 
2th Inving M. SeaMANs sworn for complainants. 


lam oc yours old: [live in Butfalo; Tam a machinist by occu- 
pation, During the last wet k have Lye hat the repair shops of the 
Lake Shore and Michigan Southern Railroad Company in this city. 
\t the round house T saw locomotives belonging to defendant, upon 
which there were steam bell-ringers. I should Suy there were twelve 
(12) of them. f saw in the shop il bell-ringer taken apart on the 
bench, and had an opportunity toexamine it. [did examine it care- 
fully. IT have examined carefully the ringer marked “ Complain- 
ants’ Exhibit G@.” 

). State how the ringer which vou examined at the defendant’s 
repair shop compares with “© Exhibit G2" 

A. [tind it to be the same, except that the slit in the valve ring 
Was square across the ring and not diagonally across it. That ds all 
the difference Lsaw. [saw ringers on the engines in the round 
house, which bore the same letters as those on “ Exhibit G.” 


IRVING M. SEAMANS. 


Subseribed and sworn to before me Jan. 2. 1SS3. 


(ihe Rak ( r( PRETA \l, raminer 


(Eendorsed:) Complainants’ depositions. - Filed June 19, 1883. 


24 l nited States (‘ireutt (‘ourt. Northern District ot New York. 
In Equity. 
(EorGE Bb. Sxow and Others, Complainants, | 
\ ’ 
a a . | NO. spade. 
Vae Lake Store anp Micnigan Soutmern Rareway | ’ 
Comrany, Defendant. 


It is hereby stipulated that James A. Renwick, residing at 29 Park 
avenue, in the city of New York, be, and he is hereby, appointed a 
special examiner to take and certify the depositions and proofs in 
the above-entitled cause to be taken on the part of the complain- 
ants at the city of New York; and that such examiner shall have 
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the same powers as such as if residing and acting within said north- 
ern district of New York ; and that the proof taken before him shall 
have the same foree and effect as if duly taken within said northern 
district: and that the taking of proof on the part of complainants 
before said special examiner may proceed at No. 29 Park avenue, in 
the city of New York, on the 3rd day of January, ISS5, at 10 0'cloek 
in the forenoon, and from day to day thereafter as may be necessary, 
without further notice; and that on the filing of this deputation an 
order may be granted and entered aceordingly. 
Dated December 23rd, 1882. : 
GhORGKH PAYSON, 
Solicitor and (yunsel for the Lh fe nile nt Ahove- Named. 
JAMES A. ALLEN, 


Nolicitor and of Counsel for Complainants. 


(}encdorsed A Stipulation. riled Jan'y 4 ISSS. 


Ds [nited States Cireuit Court. Northern District of New York. 
In Equity. At Chambers. 


(ibonce B. Sxow and Others, Complainants, | 
: | 

ry’ ‘ vias ‘ > , No, Ooo. 
hoe Lake Suork AND Miciigan Sournern RArway | 
Company, Defendant. 


a 


Or reading and filing the stipulation signed by the solicitors and 
counsel for the respective parties in the above cause consenting that 
James A. Renwick, residing at 20 Park avenue, in the city of New 
York, be appointed i special examiner to tuke and certify the depo- 
sitions and Pprools 1) the above-entitled cise to be taken on the part 
of the complainants at the city of New York, and that such exam- 
ner have the same power as such as if residing and acting within 
sad northern district ot New York, and that the proots taken before 
him have the same force and effect as if duly taken within said 
northern district, it is hereby, on motion of James A. Allen, solicitor 
for the siid complainants, ordered accordingly. 

Dated Utica, January 2nd, 18S. 


ALFRED C. CONE. 


(Mndorsed :) Order appointing special examiner. Filed Jan’y 2, 
ISS3. 
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2m) United States Circuit Court, Northern District of New York. 
In equity. 
(rorGeE Bb. SNow and Others, Complainants, } 
8 | 
ts. - 


Thre Lake SHORE AND MICHIGAN SouTHERN RAILWay | 
Company, Defendant. 


Depositions and proofs taken on the part of the complainants be- 
fore me, James A. Renwick, one of the standing examiners of the 
circuit court of the United States for the southern district of New 
York and special examiner in the above-entitled Cuuse, by virtue of 
a stipulation, a copy of which is hereto annexed, made by the so- 
licitors for the respective parties hereto, and an order thereon 
vranted and entered accordingly under and pursuant to the 67th 
rule of the Supreme Court of the United States in equity as 
amended. . 

New York, Jan. Srd—10 a. m. 
Met pursuant to stipulation. 
Present: James A. Allen, Esq., of counsel for complainants, and 

(Creorge I}. Snow, 

Ilenry KR. Renwick attends as a witness on the part of the com- 
plalmants, 


ot) Hexny b. Rexnwiek, a witness produced on the part of the 

complainants, having been by me first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth in the matter of controversy herem, and being examined by 
Mr. ALLEN, deposes and Says: 


4 

A. llenry Db. Renwick; 65; 20 Park avenue, New York. I am 
by profession a civil and mechanical engineer, and have been for 
many Veoars last print almost exclusively engaged it} matters relating 
to patents and patented machinery. 

j. 2. Tlave you had any especial experience with steam engines, 
and have you been accustomed to be called as an expert In patent 
causes ¢ 

A. T have had much special experience with steam engines, COlhM- 
mencing more than thirty vears ago, and for some twelve years or 
more United States Inspector Of steam engines for the port of New 
York, and have drawn many patents for improvements In steam 
engines and valve motions. IT have also designed steam engines, 
and have for the last twenty-eight or twenty-nine years been fre- 
quently during each vear examined as expert in suits in which 
patents were ih question, 


(). 1. What is vour name, age, residence, and occupation ? 


(Complainants counsel here offers in evidence an office copy of 
the specification and drawing of letters patent of the United States 
to Charles H. Hudson, aussignor, dated August 25th, IS74, No. 
Lot.st4, and the Suthe Is received ae evidence and tnarked *“ (om- 
plainants’ Exhibit, Hudson Patent, J. A. R., examiner.”) 

(Complainants counsel here offers in evidence an illustrative 
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model of the complainants’ letters patent, marked “ Exhibit 
1 A.” This model is marked “© Exhibit Model of Complainants’ 
Patent, J. A. R., examiner.’ ) 

i?. o. lave you examined the complainants: letters patent marked 
lex hibit a. and do vou understand the imvention desert bed 
therein, cane have you also ‘ Xamined oe lhibit Mode! of Complain- 
ants Patent?” And, if so. state whether the latter is a fair repre- 
sentation of the inventions deseribed in the former. 

A. T have carefully examined both of the exhibits referred te in 
this QUCSLION ° understand the contents of the former, and believe 
thal he model is a fam re pre Se tation of the apparatus as described 
| represented in the drawings of the patent named in the ques- 


‘ ’ 4 Why i] Is thie myehtion desertbed i}) the complainants’ letters 


4] aren ] . . ) 
lb thre Trst Cialme t hes COT” 


prrbern ane claimed 
A. The patent as a whole deseribes a machine for ringing bells, 


CSP hally of locomotive engmes, by the force of steam Instead of by 
he hand of the engineer or fireman, the steam operating to ring 
the bell through the agency of a single-acting steam engine, and by 

| Ine Is meantan cneme in which the piston is 


~ 


‘ inevle-actlug CY 
ray ec lh) One dire ection only by the foree of steann, and 1h) the other 
by some other foree—in this case the momentum of the bell. In 


this contrivance the bell used is the ordinary locomotive bell pro- 


vided with a 


lapper swung upon an axis or voke and furnished 
with tiie Ord Lary bel] crank, canned the steam eneime lies vertically 
below the axos of the bell for reasons Which will hereafter be Lp PAPEL, 
Chisengine is provided with a piston and valves anda piston rod and 
eline rod Pivet (| tha Peon the eonnect) he rove hha Ville | <lot 1!) 
its end furthest from the piston, in whieh the erank pin of the bell 
crank Is located, and the stroke of the pistons, Instead of being 
5 ke equal to twiee the radius of the crank, as in ordinary steam 

engines (Which revolve a crank), Is of only about the radius 
of the crank, the relation between the two being such that the con- 
d not force the 


LC of the ( Heine, 


Coitgie 


necting rod, if connected as usual to the crank, cou 
crank to make a half revolution during any one stro 
but the slot of the connecting rod is of such lene th that the bell, 
after itis thrown by the lower end of the slot as far as the piston 


i 


_ 


will throw it, may by its own momentum move its crank pin in the 
<lot, thie bill swinging atier the piston Has CCU d Lo travel, and the 
slot being so long that the bell may, if it has sutlicient momentum, 
turn itself completely upside down and fall over on the side of the 
support opposite to that on which it rose, thus making a complete 
revolution. The steam engine is provided with proper valves. and 
stent and exhaust pPussages, | hese valves be lig at one end of the 
stroke controlled Dy the motion of the piston, and the valves are so 
contrived that (supposing the bell to be ringing) the bell itself will, 
tust before it reaches the vertical position, commence to close theex- 
histtist une Open the steanhil valve, finally closing one of these valves 
und a hing the other ‘at or about the time that the bell has reached 
lis vertical position, Supposing the bel] to be at rest in il Proper 
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position, or to have a slight oscillation imparted to it about its lowest 
position, and the throttle valve to be open, then the exhaust passage 
will be closed and the steam valve will be open, and the steam press- 
ing under the piston will lift the piston, piston rod, and connecting 
rod, while the bottom of the slot in the latter bears against the erank 
pin; consequently the bell will be swang as the piston rises; but 
when the piston stops rising the bell will not stop swinging, because 
the crank prada is free to slide 1 the slot: consequently the motion 

of the bell will not be arrested suddenly, but it will go on 

swinging either until it stéps itself or until it swings elean 

over anal descends cr) the other sie, iis hetore desertbed., 
When the piston arrives at.the top of its stroke it opens the exhaust 
valve and the steam valve is shut: consequently the piston stands 
at rest or nearly so: and it will be noticed that the piston Is not im- 
peded 1) opening the exhaust, because at that time the hell Is SWIng- 
me, 1) fact. free from the connect c¥ rod ana diseonneeted with the 


~~ 
7 
“~~ 


‘7 
— 


piston, because the crank pin can move freely in the slot of the con- 
necting rod, Wii a) the bel] bec ins Lo fall f ither Oll Olle side or the 
other of its support, and when the crank pin strikes the bottom of 
the slot in the connecting rod, then the bell, by its weight and mo- 
tion, drives the piston down in the eylinder (the exhaust passage 
being open), and when the piston arrives at the bottom of Its stroke 


the werght and motion of ‘the bell acting upon it will close the ex- 
haust and Oped the steam valves, tlrus putting thie parts in such a 


position that the force of the steam will swing the bell upwards tr) 
mnake'a second tap or stroke. Examination of the model will show 
that the whole contrivanee is such that there will be a stroke of the 
engine for each lay of the bell, unless steam should be admitted at 
-O great a pressure as to turn the bell completely over: and further, 
that the bell. by, menns of its Oravity and motien, is exerting its 
vreatest force upon the piston, and consequently upon the valves, at 
the time that the bell is opening the steam valve, for it will appear 
from what have said bye lore that the Sten valve Is really opened 
the bell Ih consequence of this peculiarity the bell-ringing 
action Is a certain one, and in consequence of the slot connection the 
pivots ure not strained, nor are the parts which strike against one 
another at the end of the stroke liable to be worn, as would be the 


case 1 the bell was not permitted to stop itself, but was stopped 
ot by “oe one pear ot the engine striking against SONIC oth r 


Part, ane thus suddenly arresting the motion of the bell, as 
would be the ease if the crank pin merely passed through a hole in 
the connecting road instead of being located in a long slot, as T have 
before desertbed. 

The invention referred to in the first claim is the combination of 
the evlinder, which, as | have suid before, must be a single acting 
cylinder: the piston rod, the slotted rod C, which is the connecting 
rod with a slot In it: and the erank B, which is the erank that ts 
fastened upon the bell voke, the erank that I have before called the 
bell crank: and these parts must be constructed so as to operate 
substantially as [ heve before deseribed, and in order that they may 
so operate the eylinder, its piston, the bell and the bell crank must 
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he arranged in such relation to each other and the slot in the con- 
necting rod, that the bell will, in falling down in either direction, 
shove the piston down to the bottom of the evlinder and open the 
steam valve so that the steam will force the bell upwards as soon as 
it has passed its lowest centre. The parts must be further so con- 
structed that the engine will swing the bell upwards on either or 
bath sides of its centre of osetliation, and that the bel] ray continue 
its swing after the piston has come to rest. 

? F ». Tlave you examined, and do vou understand, the specilica- 
tions and drawings of Complainants Exhibit ITludson Patent; and 
have you als 4 xamined Complainants: exhibit I, (reorge (rorham, 
eXunmiiner 2 And, if SO, State whether or hat sud lexhuabit I. isa fair 
representation of the invention deseribed and shown in complain- 
ants s exhibit Efudson Patent. 

A. | have examine d both the exhibits named in) the question, and 
the model, Exhibit Fy is substantially a correct representation of the 

mechanism deseribed in the Hudson patent. 
4 yz" (J. ty Pl “ase state Ww hotly rthy [ludson patent deseribes, and . 
the TL I lexhiibt I. rs pres hts. A machine which would or 
would not contain the invention described in Complainants’ patent, 
lexhibit A, and referred toin the first claim thereof, and give reasons 
flor any opinion you may express, | 

A. ln iy opinion a machine constructed in accordanee with the 
[lucdson patent, No. Lod ood, and the model, exhibit I. would eon- 
tain the mvention described in complainants's patent to Snow, Ex- 
hibit A and referred to in the first claim thereof. After reading the 
prarte ht to Iludson, No. lod bd. | itil able to state thaeat the relative 
positions of the bell, bell crank, connecting rod, piston, and evlinder 
are the same as desertbed in complainants’ patent, Exhibit A, and as 
are represented in the model, Complainants’ Exhibit Fyand that the 
patent to Pludson describes a contrivance in which the bell will force 
the piston to the bottom of the stroke and thereby close the exhaust 
and open the imlet valve; a contrivance in whieh the steam admitted 
by the valve presses the piston up and throws up the bell in’ either — 
direction, ane il contrivance Which allows the bel] crank, and COll- 
sequentlh the bell, “to move freely Uy wards after the piston hats 
reached the endotits stroke, cut off the steam, and open the exhaust 
pron és nid, thr reiore, threat thre riod | ‘omplaimants: exhibit I’, cor- 
rectly represents the contrivance described in the patent of Tludson, 
This Opinien Is mad “trongcr whi Nn these facts ave taken inte COll- 
sideration, viz: ‘That the piston, the valves, the steam and exhaust 
passages, the connecting rod, and the contrivance for obtaining lest 
motion im the connecting rod so that the bell ean swing upwards 
after the piston has come to re St, are all in the model, Exhibit Fy in 

exact accordance with the drawing of the Iludson patent. 
3) Now, referring to the model, exhibit F.of the Hudson prt. 

ent, and exhibit model of complainants’ patent, it will be seen 
that both havean ordinary bell, supported by the ordinary voke and 
provided with the ordinary bell crank, and that in both the erank 
and bell are in such relative position that the crank pin is lowest 
when the mouth of the bell is lowest. Further, it will be seen that 
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they beth have a steam evlinder located vertically beneath the bell, 
and that these cylinders are both provided with pistons, wjth piston 
rods, and with connecting rods pivoted on the piston rods; and fur- 
ther, that the steam engines 1) both Cases aFe single-acting engines 
and provided with proper steam and exhaust valves. ‘This compari- 
son Will also show that when the cranks in both are descending lo 
their lowest position, being brought into sueh position bv the mo- 
mentum of the bell, that the erank pins acting through the conneet- 
Ing and piston rods force the pistons down into the bottom of their 
respective evlinders, and at about the time when the bell and crank 
pin reach their lowest points shut the exhaust and open the steam 
valves, so that all parts will then be in the HOsttion to throw the bell 
upwards to make a new tap or stroke. A continued inspection will 
also show that in both the motion of the piston shuts the steam 
valve and opens the exhaust valve when the piston arrives at the 
Lop of Its stroke: also that the upward motion of the piston Is CAPRI 
ble of throwing the bell upwards on either side of its centre of os- 
cillation, and that in both there Is i contrivance which will py roit 
the bell to continue its motion after the Piston has arrive d ful the Loop) 
of its upstroke, and that this device is substantially the same tn both 
the models. In the model of complainants patent there is a slot in 

the end of the connecting rod in which the crank pin can 
aT) play. In the complainants: rode, exhibit I’ the crank penny 

merely enters a hole in the end of the connecting rod, and if 
the connecting rod were solid as usual the bell would: be stopped in 
its swing by the top of the piston striking against the top of the ewl- 
inder head: but the conneeting rod in Exhibit F is not of this char- 
acter, lt I~ made of two pel Ces, ONC a tube ane tha other il rod, the 
tube being free to slide on the rod, and the tube at times abutting on 
a shoulder that surrounds the rod near itz lower end. When the 
piston is moving upwards in Complainants Exhibit F the tube is 
resting on the shoulder, consequently the shoulder, which 1s con- 
nected with the piston, shoves tip) the tube, the tube turns the crank, 
and the crank swings the bell, and when the piston arrives at the 
top of the evlinder it stops as in exhibit model of complainants 
patent; but the bell in Complamants’ Exhibit f° still coutinnes to 
swing, although the piston has stopped, because the bell through the 
bell crank lifts the sleeve on the rod. and the bell continues to &wing 
until it ceases of Its own accord er passes the upper centre and then 
falls down on the other side. The tube of the model If is, in faet, a 
slot in whieh the rod part of the connecting rod slides, and is sub- 
stantially the same device as the slot of COMPLAIN nits: parent, the 
slot in both being contrived to serve exactly t 
to permit the piston to stand still while the bell continues in motion, 
It will be further seen by reference to the two models that the throw 


! 


of the pistons In both is not equ il to twice the radius of the erank, 


and that im both the slot is so long as to afford sutticrent lost motion 


be? SLT Purpose ~—mi 868 .. 


for the bell to allow it to sw Ing compl < I\ Over Ih case ali CXCessIVe 
pressure of steam should be admitted beneath the piston 

These are mV reasons for stating tlacat aa teen hine made in accord. 
ance with the patent to Hudson would contain the invention 
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Ds referred to in the first claim of complainants’ patent, Exhibit 
A: and I make this statement knowing that the valves of 
complainants Exhibit F are different in structure from the valves 
described in complainants’ patent, although thev are the same in 
mode of operation and operated by substantially the same means, 
YW Bae by thie piston al the pepper end ot the stroke anal by the Move. 
ment of the-bell at the other end of the stroke, becatise the valves 
are hol el nents of the first elaim 7) the complainants: patent to 
Snow, Exhibit A. To sum up, | tind in the patent to Hudson all 
the elements referred to in the first claim of the patent to Snew, Ix- 
hibit A. combined in the same manner and operating in substan- 
tially the satne Way ti produce the “Uhhie effect, and | hake this 
latter statement although the piston rod of Exhibit A is deseribed 
iis hol bere firmly attached tO the Histon, while in thie [fudson 
prarten it is shown as firtaly connected with the piston, mV reasons 
for ignoring this difference being that the piston rod moves with the 
Piston mn both cases, ai q threat the fact of the two not. being firmly 
attached together does not in any way affect the combined operation 
of ath oor Lda of thy part rele rrec lo it) the first elim ot complain- 
units. rye nt. kuxhabit iA, the teature of disconnection between the 
piston and its rod being merely, as the patent savs, for the purpose 
et decreasing, to some extent. the wear of the piston in the 

evlind ig 
(). 7. Have vou examined Complainants) Exhibit G, and the con- 
necting rod, crank, and erank pin making part of said exhibit? And, 
if xo, state whether or not all the said parts of said exhibit are made 
lane with the corresponding pRUPis of ssid complainants: 


- 
{'] 


In accordance 
‘ lial it. Lludson peat the 

\ leave truke )) the ( xhaibit iw) preces anid examined all the parts 

iev are made in the same wav as the 

corresponding parts desertbed and represented in the Hudson patent 

named in the question, and would, when combined with a bell. op- 


Py*d 99) of ;. tha _— mat tay} ° - . 
bhetdiieeai Tt ne question, ahead f 
' 
i 


7 
erate In the. manner iliustrated by the model, Complainants’ Ex- 
hibit I 

(C‘ounsel for complalt ants living read to the examiner a letter 
from Mir. Payson. counsel for defendants, in which he states that le 


does not expect to be present at the hearing to-day, and he, as a 
niatter of facet, not be Ine here, the examiner re quests the witness to 
sion the foregoing deposition.) 


HENRY BB. RENWICK 


Subserib dated sworn to before me 


JAMES A. RENWICK, Evaniner. 


+) Pe | ; ' } , 
sey NITED STATES OF AMERICA. 
Nowth iii [dist al of N. . } 


—— 


I. James A. Renwick, an examiner in equity, duly appointed, 
atialitied., and Sworh, in the erreutt eourt of the Lonited States for the 


Southern, District of New York. in the second cireuit, and special 
examiner herein by virtue of a stipulation made by the solicitors 


apatite ra oe RE on ee nc ini ila ita , ‘ 


li i: li is ee Bea aa lil ill al tls BERR a Su ot sisted 
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for the respective parties hereto, a copy of which is hereto annexed, 
do li reby certify that the HMMA! dl is the deposition on direct CNUM- 
ination of Henry B. Renwick, taken on behalf of the complainants 
before Pit’, pursuant to the stipulation aforesaid in the CAUSE 1) the 
caption named, under ana pursuant to the G7th rule of the Supreme 
Court of the United States, in equity. as amended. And I do further 
eortity that I am not attorney nor of counsel for anv of the parties 
in said deposition or caption named, and am in nowise interested 
in the result of this suit. 

Ly testimony whereof | have hereunto set my hand at N. » 2 (rn 
this 12th dav of January, A. D. 1885. 

JAMES A. RENWICA, 


[” N, lvamine 7 and Special franiine r Lhe rein. 
ht) De fi ndant 's Proofs. 


l"nited States Cireuit Court. Northern District of New York. In 
equity. 
(ieorce B. Sxwow, THeropore G. Lewis, and Joun EK. Ropre 
is 


The Lake Snore & Mrenigan Souruern Rattway Company. 
To James A. Allen, Esq. solicitor for seid complainant ; 

You wil please take hoLice threat (ni Wednesday, January 2 tth, 
ISS3, at ten o'clock a. m., at the otlice of George Payson. in the Hlo- 
nore building, No. 204 Dearborn street. Chicago, Cook county, [Hh- 
nois, before P. HL. T. Mason, notary publie in and for said county of 
Cook, | shall proceed to take the deposition of M: Iville BE. Dayton 
ws ua Withess on behalf ct the cde it ndants in thie above -entitled CUuUse, 
the taking of said testimony to be continued from day to day Wnt 
completed, When and where you are invited to be present and cross- 
examine said withess as vou may see fit. 

January 4th. ISS5 

| GEORGE PAYSON, 


a — , ; 
Solis itor toy “rie Det yilandl 


Service of the above notice by copy in writing accepted this 6th 
day of January, LSS:). 
JAMES A. ALLEN. 


Sol for ¢ oplainants, 


if [“nited States Cireuit Court, Northern District of New York. 
In Lquity. 


; . , 
fsRkOoRGE 3. SNOW <«f ai 
is. 


The LAKE Snore AND MICHIGAN SouTHERN RAILWAY COMPANY. 


} 


|) position of Melville I. Davton, taken (ry) Ly half Of the def nied- 
ant mn the above -entitled Cause, 


; 


.7. What is VOuUr Hamme, age, residence, and occupation * 
A. Melville kK. Dayton: are, lortv-seven se ick hee, Chicago, tite 
HOLS ; eccupation, mechanical Chyilheer and solicitor of patents, 
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re What. x perience have you had in regard to different kinds of 
rreecliinie said in comparing patents for Inventions ?” 

A. Posse ssn decided natural tastes for mechanies, | received in 
(il) ly life } thorough mechanical training, both practical and theoret- 
ical, and have since been more or less engaged in pursuits that in- 
volved the study or practice of mechanics. lor the past eleven 
Vours | have made prea le nts and preate nted Inventions subjects of Care- 
ful study, and during this period IT have prepared and prosecuted 
several hundred applications for’ patents. For the last six years [ 
hade been exclusively oecupied as a solicitor of patents and éxpert 
Witness In patent causes, and during this latter period [ have many 

times cach vear U tified as an CX pert in patent sults. T[ have 
+z also in this time been frequently consulted upon questions of 
intringements of patents, 

(). biave you read and do you understand the following United 
States patents: Those of George B. Snow, one dated July 11th, 1554, 
No. 11507, the other dated June llth, IS72, No. 127,955; patent of 
Charles Il. Tludson, dated August 25th, 1874, No. 154,594: also, 
patent of TL. Bennet, dated February 6th, 1849, No. GO96?- 

A. | have read said pritents and understand them. 

(). Tlave vou examined, and do you understand, the construction 
nial Cope ration of the three model exhibits here produced by the 
complamaaits, one marked “ Exhibit model of complainant's patent,” 
intended to show the internal structure of the Snow  bell-ringer, 
here sued upon: one marked “Exhibit Fy complainant,” intended to ° 
show in part the internal structure of the Tludson bell-ringer used 
by the defendant and one marked “ Exhibit Complainant G,” be- 
Ing a sample of the Tludson bell-ringer as actually used by the 


cY 


defendan 
A. Ihave examined said model exhibits and understand them. 
(). Will you please state whether or not, in your opinion, the said 
bell-ringer shown in the said Hudson patent and in said complain- 
ants “ dexhibit G,” in view of the prior state of the art, contains the 
Invention deeertbed and claimed In the first claim of the Snow 
patent of ISf2—being the patent sued upon in this ease—and give 


In full your reasons for any opinion vou may eXpress 7 


before answering, defendant offers in evidence certified copies of 
the SuoWw prareenit ot [Sob and the Deonnet pritent of IS40. above liehi- 
tioned, for the purpose of showing the state of the art at the time of 
Snows Invention set forth in his patent of 1872. 


It) A. T have made the examination and comparison called for 

by the question, and as a result am led to the conclusion that 
the defendant » Phcke hine does not contain the imvention claimed in 
the first claim of complainant's said Snow patent, “ Exhibit A.” At 
this point | should state that | recognize In the exhibit model of 
complainants patent a fair representation of the. construction. set 
forth in said patent, but tn complainant's model, “ Exhibit F,” there 
are Important features wanting that are present in defendant’s al- 
leged infringing device, as shown in the sample of the defendant's 
machine, Complainants Exhibit G, 


or 
ul 
in 
\t 
of 
ot 
re 
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is 
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The general subject of this controversy is a steam bell-ringer for 
ringing that class of bells which hang and swing upon an axis, and 
are provided with an interior, freely swinging clapper. The Snow 
patent of IST2 sued on this case shows a bell of this class operated 
by il single acting steam chgine, the engine piston rod being Con 
nected with the erank of the bell by a device which allows the bell 
to swing by its momentum beyond the point to which it is carried 
bv the actual throw of the piston, and to return to its pendent posi- 
tion by its weight alone. In this backward swing, the bell, by its 
weight and momentum, returns the engine piston to its original post- 
tion. The inlet or steam prort and the exhaust ports of the engine 
are opened and closed by the movements of the piston in a special 
manner, 

This apparatus in its general features of construction was old at 
the date of the said Snow patents, as will sufliciently appear from 
the first Snow patent, dated in TSot. 

The invention or improvement set forth in the seeond Snow 
patent, ow sued on, relates, therefore, only Lo specific devices or de- 
tails of construction in. tlre apparatus as therem deseribed. The 

patent is accordingly entitled an “improvement In. steam 
1 | bell-ringers,” and the specification of said patent begins with 
these words : 


‘Specification describing certain improvements in steam bell- 
ringing apparatus. 


The statement made by the patent itself of the nature of the in- 
vention therein set forth is in the following words: 


“This invention relates to the construction of a steam bell-ringer 
Insuch a manner as to prevent any dpparent I akage, either of Water 
or steam, without re sorting to the use of stuffing boxes, and also to 
CAUSC the adMiission anid release of the Steunn dire etly by the motion 
of the piston, and without the use of any intermediate parts between 
the piston and valve.” 


fhe nature of the intermediate parts which this second Snow 
patent seeks to dispense with may be perhaps understood by refer- 
ence to the first Snow patent of 1S54,in which the single acting en- 
gine therein shown is provided with a slide valve of ordinary con- 
struction, Which valve has a rod extending parallel with the piston 
rod, said valve rod being provided with tappets exterior to the steam 
chest, which tappets are struck by an arm = secured to the recipro- 
cating piston rod when near the extremities of the throw of the said 
piston rod, and thereby serve to secure the proper movements of the 
slide valve at the proper times for the admission and exhaust of the 
steam from the evlinder. In perfect accord with the statement of 
the nature of the invention above quoted from the second Snow 
patent here sued on [ find in the specification and drawings of said 
patent a description of certain particular features of construction 
relating to the eviinder, to the piston, to the piston rod, and to the 
steam valves, by means of all which said stated objects of the 
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1 invention are sought to be attained. These special features 
embrace the following : 7 
Referring to the patent, the cvlinder A is surrounded by an an- 
nular Space enclosed by the thimble or shel] ak anid having ah out- 
let, O, which annular space communicates with the interior of the 
evlinder through numerous holes or passages, 1’. These holes are 
hot only hor the « “Cape ot the steam alter the piston is thrown, but 
also Lo allow of the CSCa pe of Whatever steatn May Pass upward 
around the piston while the latter is being thrown. The piston 1s 
a continuous eviinder longer than its length of stroke, and is pro- 
vided with annular a grooves, Which communicate 
with a central passage, M, in the piston, which are communi- 
cute swith thie annular frOoOoves by means of late Ti ul yr bre thie ‘hy Piis- 
SaVeCS, 2. Thi Jpitssaee \I Opes into the steam Price below the }is- 
ton, and is closed by a vertically-reciprocating cone-faced valve, FE. 
The stealth or lhilet port ot the Cait Is located “at the bottom ot the 
evlinder, and is closed by the upward movement of a cone valve, I 
connected movably with the valve ina manner fully set forth 
the specification and not necessary to be here detailed. An imtpor- 
tant fact in this connection is that the number and disposition of 
he passages m’ through the evlinder Ix said in the specifieation to 
me such as to insure a constant communication with the eentral 
eXhaust passage M, or, in other words, to Insure that some one of 
this outlet Coyne bihes - shi; il] alwes Avs stand O}) posite Sonne one of the 
annular grooves in the circumferential surface of the piston, ho 
hiatter what the position or elevation of said piston may be. This 
mature ol colstruction may, perhaps, be Dest understood by the 
exhibit: model of complainants patent, in which the holes i’ are 
more HuteCrOUsS than shown In the patent, as are also the annular 
* grooves and transverse passages wm in the body of the piston. 
bt) lt wiil be understood, of course, that the holes ne’ through 
the eyli iderare notall ina central plane of section, as shown 
in the second figure of the drawing and in said complainant s model 
exhibit, but that they are made ‘ll around, or through al] sides of 
the evlinder, and at unequal heights from the bottom of said evlin- 
der, so that, as already stated, one or more of said holes shall always 
be an cCOMM|UTICAtION With one or more of the grooves in the piston. 
Thus Construction Is hot hecessary ice the proper exhaust of the 
steam from the space below the piston at the time the latter has 
compl ted its stroke. for to this end it would be nee ssary that ther 
should be such COLICITUECTICR oF the CrOOVESs ane outlets we only when 
(he piston had nearly completed its upstroke 
ay nage object hitist tha refore, be sought for, ania such object I~ 
stated an thre prate nN to be to prevent thie pMissagve or leak: ave of steam 
from the SPACE below the }) ston to that above it at all pollits or eli- 
tirely throu dani the period of its throw. This effeet is obviously 
obtarne dl, because In ith) attempted puissaye ot “ stean) around the 
piston if wil chter the annul: ir vrooves be fore ‘each ne the Lop at 
the pisto Mn}, and will pass directly out through il ranariaiee:. hole or 
holes, ve’, or will enter the central chamber of the piston m through 
thie connecting pRISSALE Me from a Lroove that Is not at the moment 


ures 


) an- 
Out- 
the 
sare 
, but 
vard 
mh Is 
pro- 
leate 
uni- 
Hais- 
pis- 
e, B.. 
P thie 
e, F, 
hon 
por- 


moot 


hn to 
itral 


i of 


the 
, a 
his 
the 
are 
ular 
on, 
ugh 
OWT) 
ode] 
3 of 
‘lin- 
Vays 
LON, 
the 
las 
here 
hen 


*% is 
Calin 
 eh- 
sly 
the 


u aft 
e oor 


ugh 
rent 


THE LAKE SHORE AND MICHIGAN SOUTHITERN RAILWAY CO, oe 


in communication with a hole, m, and will find escape through the 
suid passages M and m, and through a groove and a hole, m’, which 
happen at the moment to be coincident. In consequence of thus 
providing for the escape of the steam before it reaches the Lop of the 
piston or the space above it, there is no need that the Upper evlin- 
der head, through which the piston rod pisses, shall be provided 
with astutling box to retain the steam or prevent its apparent leak- 
age al this point. 
V7 Accordingly no stuffing box is present around the piston 
rod in complainants’ device, shown in said Snow's patent, 
and thus one of the stated objeets of the invention set forth in said 
patent Is secured, 

Another feature of construction in the Snow patent—Exhibit A— 
which contributes to the same end, V1z., to avoid leakage and to dis- 
pense with stuffing boxes, is found in the device of making the 
piston rod wholly separate and detached from the piston, and in 
providing a long bearing for said red in the evhinder head through 
which it passes. 

This detached piston rod is, so far as [ am aware, a wholly new 
device, and its Significance is found in the fact that, in the absence 
of a cross head or other means by which to guide and steady the 
outer cnd of the piston rod, there is a lateral strain on said piston 
rod growing out of the oblique direction taken by the connecting 
rod which joins the piston rod with the bell crank at all but the 
central turning points of the throw. If the piston rod were con- 
nected rigidly with the piston, this lateral strain referred to in_ the 
puitent woul be communicated to the } rl iston, and would, as the 
patent states, Increase the wear of the piston in the evlinder, and 
would obviously also cause the piston to bind or run with inereased 
Mictlion., 1h making the piston rod se preers ite and detached from the 
piston, as shown In the patent, the piston is guided solely by the 
bore of the evlinder in which it is fitted, and is not subject in the 
least to the lateral strain brought to bear upon the piston rod by 
the bell crank. Asa result of this construction, and as the purtent 
=tutes, the wear of the piston of the evlinder is decreased, so pe 
thie advantages of a close tit of the pisto non the ——— anid « 
ree COMMU ication of the frooves in the }) ston with the steam out- 

letuw’ through the evlinder, may be preserve 1 in the continued 
is use of the machine. The Snow patent, after describing these 

features of construction, sums up their advantages in the fol- 
lowing words: “Tf the piston is closely fitted, it will wear a long 
time with very little leakage, and what there may be will be caught 
in the annular grooves in the side of the piston, and passed at onc 
through the exhaust Passages mm’, thus preventing any leakave 
around the piston red D.” 

Of course, in disconnecting the piston rod from the piston, the 
suid rod requires that spectal means be provided for guiding it, m 
order that the lateral strain thereon may not cause it to bind in the 
evlinder head, and for this purpose the patent shows the evlinder 
head constructed with a long, central outer hub bored to receive the 
piston rod, and of such length as to steady said rod without bind. 
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ing thereon and obstructing the movements of the machine. An- 
other specific feature of construction in the detached piston rod 1s 
the provision of a collar, d, on its lower end, which, w hen the piston 
rod is thrown, strikes the under surface of the evlinder head and 
limits the throw of said rod or prevents the removal at other times, 

‘This device ts obviously peculiar to a detached piston rod, and 
SCTVCsS the same purpose that the piston would serve if the rod “nid 
piston were connected in the usuai manner, 

The peculiar construction of the valves shown in) the drawing of 
the Snow patent—‘ Exhibit A”—and forming the subject of the 
second claim thereof, necd not be further considered in detail, be- 
Cause it Is hot alleged that cuch construction is contained in detend- 
ant’s device. The patent, however, states that “ the urrangement 
of valves shown is not essential, as the exhaust valve may be placed 
ina cavity in the body of the evlinder, opening into the exhaust 

passage, and both the steam and exhaust valves be closed by 
}{) the direet Impulse of the steam, the openings m’ being made 

low enough in) thie evlinder to allow the piston to Juss them 
at the upper end of the stroke, or, by using a piston in the form: of 
an inverted cup, the steam and exhaust may be worked through 
openings 11) the side oft the piston and eviinder, the expansion of 
the steam doing the work, The disadvantage of the first of these 
plans is that the valves are closed so violently that they soon wear 
out: of the second the ditheulty of vetting rid of water of condensa 
tion. 

Thedescription of the first of these suggested constructions is wholly 
unintelherble: and, in imy opinion, it would not be possible for a me- 
chanje skilled in the art to construct an operative valve mechanism 
from said deseription alone and without the exercise of invention. 
both suggestions, however, include the openings mas a means for 
the escape of steam passing upwards around the piston, to the end 
that such steam hiaV hot rise to the Spuice above the piston, and to 
the end that the stuffing box around the piston rod may be dis- 
pensed with. Tam led te the conclusion that such holes or passages 
mw’ are contemplated insufficient numbers for this purpose by the 
lact that the patent describes and suggests no other means what- 
ever for attaining this principal object of the invention, 

In this connection | eall attention to the use of the word ~ ilppar- 
ent’ in the statement of the obtect of the invention found in the 
specication, | 


This statement says: “ In such manner as fo prevent: 
any apparent leakage, either of water or steam, without resorting to 
the use of stuffing boxes.” ‘The word “apparent” | understand to 

mean “visible,” the object being to prevent the appearance 
50 of leakage around the piston rod and to provide for the 


emission of all the steam at the single exhaust opening ©. 
Comparing thi detendant s deviee, iis shown In complainants 
model, * Exhibit Gand in the Hudson patent, with the invention 
set forth im the Snow patent of 1872, Complainant's “ Exhibit A,” 
with respeet to the features of construction by which the use of a 
stufling box and the leakage around the piston rod is avoided, | 
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find that said defendant’s device contains none of these features, 
and that, in fact, it has a stuffing box around the piston rod. | 
also find that said defendant’s device has means provided solely for 
the purpose of getting rid of the steam, which, it Is expeeted, will 
puss around the piston, and which, in the absence of a stuthne box, : 
would find escape around the piston rod, and would: constitute an 
“apparent ” or visible leakage at this point. I further find that the 
piston rod in Iludson’s device differs from that in the complainant's 
patent in being rigidly connected with the piston In the old-fashioned 
way, SO that said piston Is notin any degree relieved from the lateral] 
strain thereon which is sought to be avoided in the Snow patent. 
These features in the Iludson device will be best seen from an ex- 
amination of the patent drawing. Referring to said drawing, the 
screw cap surrounding the piston rod © is the stufling box, and the 
heavy black surtace beneath it represents the stufhine or packing. 
Speaking strictly, the piston in the Hudson patent is the lateral 
projection or horizontal dise located at B, big. | (Not that marked 


Bin hig. 2.) Unlike the Snow piston, this [ludson piston has the 
usual relatively narrow bearing in the evlinder A—miuch less in 
length than its stroke. It has also no vacant circumferential or 
annular Yrooves, and ho groove whatever that communicates with 
outlet pyissagves for steam, but. on thie other han, has only il 

ol simple packing ring of the most ordinary construction. 
There are, indeed, no outlet passages through the evlinder 
Opposite the piston surtace by which steam passing upward around 


~~ 


the piston may tine escape, Instead of rising to thie price above the 
piston, ax in the Snow patent. 3 
The Hudson patent expressivy contemplates that steam will pass by 
the piston or that there will be leakage, and instead of attempting 
to prevent it provides for the discharge of such steam or water as 
may kiss around the piston by hicAalis of an Crp ne nine, hil, leading 
from the top of the evlinder into the outer exhaust passage L. There 
is, therefore, in said defendant's device, and in the [ludson patent,a 
total abse nee both of the Purposes of the Snow prank rit, which is to 
por ent any apparent leakage without resorting to the ise Of u 
stufling box, and of the means set forth in said Snow patent by 
which this object Is accomplished, Hence fired with rete rence to 
that portion ot the Show Invention which re lates tt) the avoidance 
of leakage around the piston Witnont the ald of stuthine hoxes, that 
said defendant’s device does not contain any part of the invention 
set forth in said complainants paitent, | have stated that the trans- 
verse part Immediately opposite the letter B, in Fig. 1, of the Hud- 
son patent drawing, Is properly the piston. The lower dise having 
holes 0, canned marke d I} in ig, 2? must not be confounded with or 
regarded as any part of the piston proper; said lower dise 1s not nee- 
essarily 11) circular lorm, ana iN) complainant's 7 exhibit i it Is 
hot in eireular form, beg cul away On two sides to allow the SLOuii 
to pass downwards beneath it freely. The office of this dise 1s to in 
some measure steady the piston, to limit its downward throw, and 
to assist In throwing the valve, as will be further explained, 
OZ. For these purposes it is connected with the piston by an ex- 
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tension of the rod Cand if may as well he 11) thie form of LWo 
or three arms radiating from the said rod extension, as in the form 
shown in the prart hit. ln both its form and its oflices, however, it Is 
Without counterpart in the Snow patent “ Exhibit A,” and presents 
a further and Ihnportant difference between the two devices. 

fy second object «yt the Snow pve ntion, ils above quoted from 
thy. patent, is “to cause thre aclmission anil release of the “team j- 
1" CluiV Ly the motion cy] thre Priston anid Without the lise of qnterme- 
chisate puurts between thi Piston and the valve. Of course, this alleged 
Haprovement is a matter relating solely to the construetion of the 
ehnelne, and is not in anv wav cones rned in the use of the engine tor 
the special purpose of ringing a bell. Devices for the object stated 
were old and well known in stmilar engines at the date of Snow's 
preate nt. “ kxthioit A.) and i yed praaks bin contains no broad claim ther . 
fon. | . 

The devices ilustratred Iy\ Snow for the attainment of this object 
cl he peculiar, ania are speciiied if} thie “eCOonad claim iat tlleged Lo ie 
Mnifrieed 

\s showing one phase of the art of operating the piston valves of 
ahecneihne — W ithout the ard of mtermediate parts thi peal ht grant 7 
to Bennett in TSE is instanced 

ln this Dennett piven the eneine illustrated is double “ucting, or 
provided with steam and exhaust ports, respectively, for the admis 
ston and discharge of steam. on both stdes of the piston orat both 


| } } : r — . y I »? 
ends of the evlinder Kois the piston and Lats rod. E and I’ are 
' ‘ ee : : } } ae . . . 
Pires Stern Ports, abe hid | can't this corresponding exhaust ports, 
1 7 } } ; } . 
Ae be Gs are tWworhgs fitted’ to thy Land of the evlinder. and of sutlt 
clent brendth to cover either of said ports Phe two rings cal’ 
-.) ic 
Ded connected together by the rods Tf fitted to run in erooves in 
} } } dh } 
fhe opposite Wallis of the evilbhade hie leneth of tle rods I] 


Is streli throat when thie polstad ly lorees ohne ol this rihnes ngaist this 


j : } } ; 
chad of the evitnder, closing the adpacent exhaust prort cbied Opecnihe 


thre chadfaieent steal port, the ring at thie 0 Chi Is drawn te 
; 
‘ ’ 7 .. +, ?% | :% ] | ‘ 
Posttion TO open tlie adjacent exhaust and close the habpacent steani 
j ] | | a 
port. Tt is plain, therefore, that the valves in’ this Bennett patent 
“ure. ln the terms of the Snow patent. “ Exhibit AS so actuated as 
f +7 oF ‘ itr } e ’ } ‘ : if i] ' ‘at } iy iy : ; 
iO) CLD se iti CLCLTIIPESSITOTL alilet Pelrease ¢ Lille’ SLOCUM DOV Like TPIOLTTOT) OF 
I ' ‘ ) : } " 4, | ssf t | ’ ; ‘5 . . > bieat ‘ + ] : + | 
Lhie’ PIStOor able Mit the Use of Lie Prealale parts betweell the 
; , " . . , 
Piston ana thi 


: if it 44 
Iludson’s annular valve “ 1D) is similar to the rings ° 4)” shown 
by Bennett, but its management is ditferent—this is to sav, PDudson 


i 
rengine bY locat- 


; Bais : ° 
hits sadapted thr rine-tormied Vaive toa sinvle-aeting rity 
: ; i] 1] ’ 4 | rt , . .. . 1: } ’ es . ] 
ber Che ports Cenuradriy Lhe’ CVITNder, abe Providihye the tower adisc 
' , eo aol } s+ |? TT ‘a -) . : > 
Or arhis (MarKeCC ? ae vy. and COonbhectIng sald disc or arms 
: | ; ’ ’ | ? | } | 
with Lie Pelston Propet iti such retiatloin to the latte Lilie lo the ports 
; 
+ j 4 } | ‘ : , 
sto throw the ring aut the ends of thy Pistol SLPOKE alternately over 
the inlet and outlets ports, as fully set forth im the oatent. As a 
‘ 


' 


whol _ Lie CONSTPUCTION of Lhiudson lit so) har as Fe beats = Ta) the piston 
hie) Vibe -forthied Vaive, Gdillers thatermiiiv tromin that of Dennett ' burt 


itaiso differs more widelv, and nw deed totally, irom this of Snow 


’ 


So tar, therefore, as relates to the second object. of the inventicn set 
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forth in complainant’s patent, “ Exhibit A,” and to the devices for 
attaining said object, viz., “ to cause the admission and release of the 
steam directly by the motion of the piston and without the use of 
any intermediate part between the piston und the valve,” sat 
Snow's invention Is limited by the art, and the defendant’s device 

does not contain the Invention in any particular. 
| The devices of the Snow patent, so far considered, are the 

only ones which have reference to the objects of the inven- 
ton, as stated in said patent. It 1s my belief that the claim is 
limited LO itt mechanism adapted Lo accomplish the objects specified 
In the pritent, and to means, substantially as shown, for the attain- 
ment of these objects. It has appeared from what I have said that, 
us to the first of these objects, viz., the prevention of apparent leak- 
wore around thie piston rod Without the use ol stulling boxes, defend- 
ants device has no such object, and no means of tri kind whatever 
for its accomplishment, but that, on the other hand, the defendant 
actually Uses a stuthinig box, and provides lor the puissape of steam 
round thre piston by tnaking it hole ira tha Lop of the evlinder le 
allow of its ore ss ailer it laisse piss 7 the piston lf has also appeare 
that, as to the second object of the complainants Invention, Viz, to 
cause thie udinission ana release of stean without this use ol Intermedt- 
ate parts between the piston and valves and directly by the motien of 
the piston itself, the complainant's patent is limited to the specific 
deviees shown and deseribed by bien, ana that thre defendants de- 
vice for this purpose is wholly unlike those of complainant and not 

well-known substitute therefor. 

The tirst claim of complainants pate le exhibit. AS” reads iis fol- 
lows: " The combination of the evlinder A, piston G, piston rod D, 
slotted rend { and crank 1}. when eolistructedd and operated <tib- 
stantially is deseribed.” 

So far | have considered the eylinder A, piston G, and piston rod 
1) The crank 1} ay in consid red iis hele btieal an both complain 


and defendants devices. There remains to be considered, 
therefore, only the slotted rod C,v lich connects the piston rod with 
the crank of the bell. The general features of construction 
i “ania Operation of Llils rod Iti at by |] ringer are, by Lie vo, COF 


re Ln «tated bv the accomplish 7 ( N pe rita thas coliplalhant ~ 
The said rod is piveted to the protruding end of the piston rod, and 
lt- OP Prosi end Is provided with a slot. which embraces the crank 
pin, the rod being of such length from the bottom of the slot down- 
ward, iis shi ‘Wi ill the complainants preate nt, that when the bel], lav- 
ing a downwardly extending crank, Is in its perpendicularly pend- 
ent position the said rod will force the piston to the bottom of the 
\ Linder and ther by open the inlet or steam prort 
Steam being let on to the machine the piston is thrown upward a 
thie re by =“Wuhe on Its AXIS. 


— 


short or suitable distance, and the bell is 
The slot m the Upper nad of the connecting rod allows the bel! “tes 
<wing farther than it is carried by the actual throw of the piston, 
and Uporl the return of the bell the latter by Its momentum and crav- 
Itv forces the piston down again, so as to again open the steam port 
anid produce il second vibration or movement ot this ie 1}. ‘So far as 


in 
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the movements of the bell and the results of such movements upon 
the tone of the bell are concerned there is nothing new accomplished 
by the device of the slotted: rod C in complainant’s patent. By a 
reference to the first Snow patent of TSod it will be seen that the 
ame movement and the same continuous tone of the bell are pro- 
duced by the devices therein shown. These devices consist of a bell 
Onl Line eit class as thi rel rread ice 1 the Snow pritent, i exhibit 
. ths hele acting ene ania il clan, A & connecting the piston rod 
of the engine with the erank-C of the bell. 

It is evident from the drawing itself, in the 1854 Snow patent, 
that said draw Mme Was bac Proound at mod . and ‘loes het accurately 
| portions of the Parts. Nevertheless 
; HCCOUM MEV specification fully Sel 
forth the fact that the bell is swung in one direction by the 
upon the piston, that the bell may swing upward 


further than it is thrown by the actual movement of the piston, and 
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thrat the be n its deseent, and by its momentum and pravily, 

’ " » . + } . 7 ry* . " 
proratles PAPAW The Piston DUCK LOils orlgvihal positon. Phe specnti- 
cation fully sets forth that: the effect of the free movement of the 


rT Il. as deserib cf, Isto olve a Cciear and continuous Lone, such is Is 


(>t) hea DY ti a ringing ind such alsoas Is produced in the Snow 
patent, Exhibit A, of 1872 

Phe chain J,in the [S54 patent, is obviously as well adapted to 
adiiow the ive movement of the ir Ll, iter thie piston stroke Is com- 


pole teat. tbs this slotted red © 1) thie second Snow paitent, re exhibit | eg 


The only difference between the two devices—that is, between the 
Chiey i) ind the slotted rod—-is that the former is adapted to pull the, 
bell, while the latter is adapted to either pull or push it according to 
the arrangement of the valve al | piston 11) the engine evlinder, 


\s the slotted rod is applied in the device shown in the Snow pat- 
Si. lextiibit ty It Is made to push on the bel] crank, but it might 
Phecudadac th) be as readily made to pull pron said crank by reversing 
the direction In which the piston is thrown by thesteam. Precisely 
this cdiilerene 
Snow | 
ln the TSod patent, wherem the steam pulls the bell, the piston is 
lL by the steam cutward or away from the bell, while in the 
iSi2 preate nt “ Bs bit A.” the piston Is carried toward or towards 
the bel] ln illustra noot the statement that the slotted rod may 
be as well applied to pull as to push the bell, | have made a 
ay drawing, marked * Davtons Sketch No. 1° whieh. with other 
sketches that | have prepared ania shall refer Lo, | desire 
miav forme part of this deposition. In this drawing No. 1 the engine 
Is Dae | Oh a horizontal Line with tie axisot the bi lI, and the erank 
is turned outward or away from the engin 
It the engine were placed below the bell, as in the Snow patent of 
[S72 exhibit A,” the crank would be turned upward, which was 
a common direction given locomotive bell eranks prior to the vear 
[So4. So, also, if the engine were placed in any other position rela- 
tive to the axis of the bell the crank should be turned awav -from 
it, When a pulling action is wanted, whether such action is obtained 
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by the chain or by the slotted rod. At this point IT am permitted 
to state by Mr. George B.‘Snow, who is present and who is the in- 
ventor of both the devices shown in his patents of 1854 and 1872, 
that as a matter of fact his chain J of the 1854 patent was long 
enough to allow the bell to swing clear over, and that the piston Wis 
drawn forward Into a position to tuke steam when the bel] crank Oc 
cupied the outwardly extended position or relation to the engine 
shown In said Dayton sketch No.1; aibeit he further -states that 
the crank did not in his working device stand in the same position 
relative LO the Ly 1] iis shown In) thus Dayton sketch No. l, but that 
it stood at an angle less than-a right angle with a vertical line 
through the pendent bell. Mr. Snow has just handed me a sketch, 
hastily drawn in pencil, illustrating about the position of his erank 
witli rete renee to the bell, and nlso the direction of the evlinder ane 
chain J in the actual machine : made by hin under the preate nt oft 
LSet. This sketch ts marked “Snow's” sketch (Dayton’s deposition), 
anal, With the permission of \Ir. Snow, the same is made a part of 

ri Lestimony. | «lo not regard the direction of the crank 
5S with reference to the bell as anything more than a matter of 

Pesan hanical judgement, Inasmuch as it was common prio evel 
to thre [Sod patent to place such cranks on the bell axis to projecet 
i various directions. I have shown in Dayton’s sketch No. 2 the 
engine placed horizontally Opposite the ‘XIS of the bell, so as to al- 
low the bell to swing either up or down when the steam is let on to 
the engine, the direction of its swing being determined by any slight 
oscillation of the bi I Hh One direction or the other by “a movement 
of the locomotive or by other means. 

In this sketeh No. 2 the chain of the 1854 patent is shown as the 
contrivance by which to communicate motion from the engine to 
the bell, and the sketch demonstrates that pri Cis \ the same effects 
ure obtainable by the chain iis by thre slott d rod, whi ther the latte r 
be employed either to push or pull. 


l.xamination adjourned to to-morrow, Thursday, January 25th, 
ISS3, at 10 o'clock a.m. 


CHECAGO, January 2th, ISSS—10 o'clock a: m. 

Examination of Mrtvinrite BE. Dayron resumed. 

Pres mG: \lr. (scorge Db. Snow, one of this complain ints: Mr. James 
A. Allen, solicitor for said complainants: Mr. George Payson, solicitor 
for said defendant, and the witness. 

The only important condition in any of these machines, so far as 
the position or direction of the crank is concerned, is that the crank 
shall be in line with the connecting rod or chain when thie engine 
tukes steam. | 

This necessarily involves the result that the bell may make an 
entire revolution, or may swing In either directi 


- 


mn) trom the posi- 
tion in which it stands at the moment the engine tukes steam. 

This feature was present in the machines made in 1Sd4, 

ot under the first Snow patent, as Is clearly indicated by the 

Snow sketch, hereunto annexed. The drawing of the said 
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Isod patent, Mr. Snow informs me, was not strictly correct In this 
particular, though it will be observed that the crank is not exactly 
in line with a central plane through the bell. Ttas a hecessary me- 
chanical inference that the crank should be so placed as to be in 
line with the chain when the engine takes steam, as shown In said 

ketch, though it is not at all nec Ssary that the crank shall 

dat the acute anule with the central plane of the bell, as 


— 
] 


shown in said Snow sketeh. Mr. Snow informs me further that the 
words of the first Snow specification, where the latter SUys : > These 
Litpopects are clypust dso that the forks shall come in contuet with them 
‘op hoor close the steals port il this proper time, and thus regulate 
tiie thioveirenl oft thr piston, | ive reference to this Necessary arrange - 
ment of the crank with relation to the direction. of the chai, as 
chown in the said Snow sketeh. All four of the Dayton sketches 
hereto annexed are illustrative of the sane conditions ils tothe crank 
mid to the connecting device by which said crank is either pulled 


(oy potintae 7 1) thie Oy rats 1) oft the Hieecuine (Of course it Is a heces- 
sity that the chain emploved shall be of the exact length to cause 
thy moime to take steal when thie erank Is extended outwardly 1h) 


line With the chain just asthe same nec SSILV exists that the slotted 
rod shall be of proper length, measuring from one or the other end 
of the slot, according to whether the red is emploved to pull or push, 
and any practical construction, employing either the chain or the 
slotted rod, r quires that the bell be allowed to make an entire reyvo- 
lution if the force of the steam be sutlicient to produce it. Tt may 
be that thre arrangement of the crank In tine with the central verti- 
, ne Prahhe (| the Ly | Whien thre latter Is pn bride nt, or ata prac 

tt) og (le aliv right anele therewith, is desirable: but the movement 
of the crank one Wav or the other from the position shown in 
Snows sketch to one or the other of the more regular positions just 


mentioned and shown in the several Dayton sketches,would involve 
no more than the exercise of mechanical judgement, and would fall 
epuadiy With thie purview of the TSod pritent, Po the demonstra- 


tion atlorded yy the annexed Davton =ketches, and the above re- 
marks that the same movements and action of the bell may be 
obtaurmed i>\ the chain its Ly thie slotted rod, rf may Lye added tliat 
the slotted rod apphed toa crank pin for the purpose of allowing 
the crank to advance bevond the throw of the rod was old and well 
known as a general mechanismeat the date of Show's patent, “ Ex- 
hibit AL 

Comparing tha comp La nants slotted rod with the extensible con- 
necting rod of defendants machine, [| tind that there are essential 
structural differences between them. Both are contrivances for 
swinging the bell and allowing slack motion, whereby the bell may 
swing bevend the throw of the piston, just as the same has been 
found true ot the chan, but though they cart devices - for thie Sabie 
purpose, they are structurally, essentially, and patentably different 
cle + iICes. lor ( xamiple, In thie Cuse of SHOW ‘s slotted rod the crank- 
pin both rotates lnand traverses the slot, while in defendant's device 
the rod has a purely pivotal movement on the crank-pin. This, in 
the situation shown, is a material diflerenee, because dust and cin- 
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le Ps may freely settle On the exposed surface of the erank-pin and 
i the open slot, so as to cause rapid wear of the crank-pin and of 
the walls of the slot. In the close joint of defendant’s rod with 
the erank-pin this }s Impossible. ln the a fendants device, more- 
over, the sliding parts are not In form to admit cinders or dirt 
the retlo, nicl they are, therefore. far more durable. It 
(i ] is also a structural difference that in defendant’s connecting 
rod there are two parts, and that one of these parts is lifted 
by the he anik priti, \\ hile in) the compl: Linh: nt Ss yy itent the Conhnec ting 
rod Is a single piece, and none of its weight is raised by the crank 
In. ) this connection be observed that in defendant’s de- 
Vice tha hy avis I" part of the two-part Combheclhlhe rod, . 2; = the outel 
tubular part, is carried by the crank pin. An effect of his construc- 
tion Is that the piston may he less closely packed, and the packing 
around the piston rod may be less close, in erder to uphold the pis- 
ton, so that in the return of the bell less force is required to drive 
the piston back to the point of taking steam. This, in my judgment, 
HAS be st mate ri: 1 | diflerenee. because the bel] in) foreing the piston 
~hould be as little as possible impeded in its regular movements. It 
- still another structural ditferenee that the de fendant s connecting 
rod is adapted only for a pushing movement, while the complain- 
ants slotted rod is equally adapted te either push or pull, as the « 


— 
— 
_ 
a 
— 
-« 
- 
—_— 
— 


ities Pbaty by rade to re quire 
Further, add that the construction shown tn defendant’s two- 
part connecting. rod was not a well-known substitute for complain- 
unts slotted rod at the date of complainant sp ale nt, “Exhibit A.” 
lor these rensons | do not tind that the defendant's contrivanee for 
communicating motion from the piston rod to the b ll erank is 
the slotted rod © of complainant's patent or the equivalent thereof. 
estrictions imposed upon the first claim of 
plainants patent by the state of the prior art, and in view of thy 
lnarked eunict material differences it) construction betwee 1} thre COT 
plainant’s and the defendant's several devices, | am clearly of the 
blbbon ibs defendant's device, “ pone icn (;,° does not con- 
Hy tain the invention set forth in the — “ants Snow patent, 

| Exhil it e %. and expressed in the first ‘deiw thereot 

| have noticed that the expert witness for complainants refers to 
the vertical position of the engine in the Snow patent, “ Exhibit Ay 
iis si’ rhificant. | do not share this vie Ww. lt Is obvious fi mn the an- 
hexed skete hy =. Nos. | ana >, that this position Is hot Hecessary Lo 
the action of the slotted rod, and also from sketch No. 4, that the 
Snow device of 1554 may also be arranged in this vertical position, 
if desired, without departure from the Invention set forth in the 1So4 
Snow patent. [tis perhaps true that the special construction of the 
valve shown In the Snow patent, * ‘Exhibit A,” mav make this ver- 
tical position of the engine desirable, inasmuch as the valve E ts in- 
ic nded Lo fall by eTavity. There Is nothing whatever in the con- 
struction of the detendant s machine, however, that makes a vertical 
pros] it] lon of the cl neine preferable to any other, so far as the working 
of said engine is concerned, and such vertical position is undoubt- 


In view of the com- 
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edly Cc ‘hose ‘ib Ine rely for compactness and conventlenee. 
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Complainant's expert also alludes to the fact that the bell in the 
Snow patent, * Exhibit A.” may rise on eitherside, and may fall upon 
the same side upon which it rises, or that it may swing clear over 
ina descend on the side opposite to that Ot) which it ascends, making 
+) compl te revolution. but IT have above shown and illustrated im 
the annexed sketches that this operation isalso and necessarily true 
of the machine deseribed in the Snow patent of LSo-t. ~The Snow 
patent, “ Exhibit A,” makes no allusions to these conditions, and | 

| nothing in the statements of complainant’s expert relative to 
them that leads me to change or modify the opinions above ex- 
pressed. 


MELVILLE E. DAYTON. 


G3 further examination of the said witness is here adjourned, 

reserving the right to the complainants to cross-examine the 
sald Witness, Dayton, at such time hereafter as may be agreed upon 
between the parties, in case the complainants shall wish to doso. It 
is further agreed that the time for taking testimony may be extended 
to the first day-of Mareh, 1883. It is further agreed that the de- 
fondant may retain the deposition of the said Dayton and the ex- 
bhadort oflered bv the defendant in evidence in his possession, the 
defendant furnishing the complainants with a letter-press copy of 
said deposition and copies of the Dayton and Snow sketches. 

It is further agreed that original “ Exhibits D and E,” produced 
in evidence before George Gorham, examiner, may be withdrawn 
from the POsSesslon of examiner by complatnant’s counsel, the ex- 
aminer retaining instead thereof a copy of said exhibits duly com- 
pared by him with the original. 


G4 .Srave or ILiiNots, 
f ounty of (vol. } 


RS. 


I, PL TL. T. Mason, notary publie in and for the county of Cook 
anid State of Tlimots, hereby certify. that the above deposition of 
Melville FE. Dayton, a witness examined om behalf of the defendant 
In the suit of George Bb. Snow ef a/. vs. The Lake Shere & Michigan 
Southern Railway Company, now pending in the United States cir- 
cuit court for the northern district of New York, in equity, was duly 
taken by me in pursuance of the annexed notice at the time and 
place therein mentioned; that the said witness was first dulv sworn 
by me previous to the taking of his said deposition: that his said 
deposition was then reduced by me to writing in his presence and 
srened by himoin my presence ; that the reason for taking said depo- 
sition was that the said witness lived at a greater distanee from the 
place of trial than one hundred miles. 

| further certitv that Lam not of counsel or attorney to either of 
the said parties In seid suit, nor Interested in the event of the cause : 
that there was present at the taking of sald deposition the said wit- 
ness, Melville E. Dayton, George B. Snow in person, one of the said 
complainants, James A. Allen, solicitor for the said complainants, 
and George Payson, solieitor for the said defendant. 

| further certify that it was agreed by the said parties that the 


lettres 
spear ) 
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the defendant might retain the deposition of the said defendant and the 
On exhibits offered by the defendant in evidence, and for that reason I 
ver have not sent the said deposition to the court for which it was taken, 
ing but have delivered it to the solicitor for the said defendant in pur- 
1hh suance of said supulation. 
rue Chicago, Illinois, January 25th, 1SS5. 
OW [L. s.] r. &. 1. Bao. 
| | Notary Public. 
Lo . ena , e : 
sti (Endorsed:) Deposition of M. E. Dayton. Filed Nov. 26, 18853. 
.) (Complainants Rebuttiny Proofs. 
| United States Circuit Court, Northern District of New York. In 
sO quity. 
the ‘ 
On (TKORGE 1}. Swow ef al, 
It iy & 
- The LAKE Suore AND MIcHIGAN SOUTHERN RAILWAY CoMPANY. 
esa3" 
ex- Proofs for tinal hearing taken on the part of the complainants, tn 
the rebuttal, before James A. Renwick, special examiner herein. 
vy of 


NeW York, February 25d, 1S85—11 a. m. 
end Met pursuant to notice. | 

ain Present: James A. Allen, Esq., counsel for complainants, and J. 
1. Raymond, sq., solicitor for defendant. 


Gi 
oll- The witness, HLexnrny B. Renwick, heretofore examined, attends 
for direet examination, and being examined by Mr. ALLEN, depeses 
iis follows: 
(). 1. Have vou examined the specification and drawings of letters 
patent of the United States to Isaac L. Bennett, dated February 6th, 
‘ook S49, No. GOOG, introduced in evidence on the part of the defendant, 
n of and do vou understand the same, and the invention therein de- 
leant seribed ? 
an \. I have examined the patent carefully, and believe that [ un- 
cir- derstand the machine deseribed therein. and the invention referred 
luly to in the claim thereof. 
and (). ” State whether or not the said Bennett prartent deseribes the 
yorn Invention contained 1 sald “Exhibit AS and claimed In either 
said claim thereof, and give the reasons for the opinion you may ex- 
ana press. 
epo- tit) A. In my opinion, the Bennett patent does not deseribe the 
the Invention referred to in either of the claims of the “ exhibit 
AW” ‘The Bennett patent describes a double-acting engine with two ring 
rot or piston valves, which are slide valves, contained within the evlinder at 
use: each end thereof. These valves are through a connection from one valve 
Wwit- to the other operated directly by the piston, but the piston Oy} rates 
anid them in such a manner and so imperfectly that the engine would 
ants. not make a single revolution unless it were provided with a fly- 


Wheel and crank and the ordinary connecting rod, the momentum 
the of the fly-wheel acting to move the piston a certain distance before 


a2 rane hatenettiatieheeatenenenenidsanmammadaemateeneuenrana ee 


psy (GEORGE B. SNOW ET AL. ¥S. 


any steam is admitted into the evlinder. In this engine thie piston 


is moved through a certain portion of its travel by the momentum of 


thie {ly- wheel; rnd hot t by the steain. Itisevident threat the \ ‘alves of this 


eheine are. slide valves, and not puppet valves, like the valves FE I of 


the Snew patent, and that this Bennett parte nt does not dese ribe any 
PASSES, MI, ye, vie’ white hare e le hie nits of the second claim of Snow. 
it 1 so evident that the Bennett pal tent does not describe any bell or 

otted connecting red or its equivalent,ora single-acting engine, 
and it therefore follows that the Bennett parte nt docs not deseribe 


the sey aN of either of the claims of the Snow preate tent of 


() De. llave vou rea subncd Yibhipbhes | the spre thes ation clas 7 dr AWIN eS 
of letters patent of the LS. to. George B. Snow, dated July Lith, 
IS54. No. 11307, introduced in evidence. by the defendant. and do 
you understand the same 
a have frequently read the letters patent referred to in the 
question and believe that | understand the construction and mode 
of operation of the machine therem desertbed, 

(). 4. Thave vou also read the deposition of Melville FE. 

(yy Davton, the defendant's expert in this eause, taken at Chicago, 

ania have Vou examined the several sketches designated 

“Snow's sketel in Dayton . a . “ Davtons sketch No. 17 

| Davtons <keteh No. 2." © Davton’s sketch No. 30° and “ Davions 

sketch No. 4° reterred to in Dayton’s deposition, and do vou un- 
derstand the same” 

\. Tanswer ves to all the branches of the question, stating, how- 
ever, that | have not examined the sketches themselves, but photo- 
vraphs of Dayton’s sketches and a tracing of Snow's sketch, 


(Defthidant’s solicitor admits that the eoptes of the sketches re- 
ferred ho were furnished Ly det recdsvnat arial are Correct, } 


iv. <d, Comparing the Snow patent of Isod and the Snow priterl 
f IS72. sued on in this cause. what differences are there in the con- 
struction and operation of the Sever [parts between the Snow ringer 
of Tsot and the Snow ringer of IS7Z, and does the Snow patent of 
ISo4 deseribe is: Metwakiccaaias In the Snow patent of IS72? 
Answer fully 

A. Phe Snow patent of T8535 deserthes a sin 


i 
‘ 


vl ~ : 
acting engine Conl- 


bined with il bel! hy meadhs of a erank and pc thre enolne bee 
provided with a proper valve, which valve would perform: the same 
duty as the valves of the Snow patent of IS72 pertorm, so far as the 
admitting steam and pernil ittin Its exhaust are 

concerned. “The Snow patent of 1854 does not a iow any slotted 
connecting red nor any equivalent therefor. Ino the Snow: pat- 
ent of ISod.in consequence of the employment of a chain, that 
side of the piston of the engine which a by live 
steam 1 
Urrahkaere threat it is nearest to the bell, COTSeg uently live Stenin Is 
pressing against the evlinder head and the stufling box. and a tielit 
stutling box Is Necessary it) order to prevent the CSCApe of 

OS steam. In the patent of 1872, on the contrary, in consequence 


reve question oft ‘ 


order lo ClVve the mollous of f the bel] Is, of bec sity. st) 
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of the use of the slotted connecting rod, which acts to push in 
moving the bell and not to pull, as a chain does, that side of the 
piston to which live steam is apphed is furthest from the bell and 
furthest from the evli vder head i; consequently neither live steam nor 
even exhaust steam, except what little may leak around the piston, 
ire ever mm contact with either the evlinder head or the stuthng 
box. and it follows that the chee of the Snow practent of 1S72 hiayv 
be dian without a stuffing box, or with an In pre rfect stuffing box, 


Viz., a piston rod fitting fairly tight in its bearing, as is shown in the 


deawtnne of the patent of IST. If the live steam were admitted 
on that side of thre piston of the patent of IS72 which Is nearest 
the bell, as it is im the pritent of 1So4, then the stuthng box could 
not be dispensed with. 
ln the patent of LSo4, even if modified into the form of the Snow 
-ketch referred to in a previous question, the valves are shifted 
whe } the bell Is auscel ding, Contrary to the foree of gravity : COTLSC- 
quently there is danger if the pressure of steam be slightly Insulli- 
Clehit, or if thie Vi alve hi iis become stic ‘ky bv long Stil nat ier still. or if 
the moving parts have become dirty, the valves will not be clean 
thrown over so as. to close the exhaust anid Open the stout, the 
power to actuate the valves being the momentum of the bell 
h opposition to the force of gravitv. | know there willbe this difhi- 
eult , hoe ulisec have often been troubled Ly Its ¢ Xistence i) steam 
Chelles Without il ly wheel, 1 which the Valves wer moved either 
by a tappet connected toa piston red and piston, as shown tn the 
patent of ISoh, and the same difficulty would exist if the valves 
were moved direetly by the piston, as shown in the Bennett patent. 
In the Snow praate ntot IS72Z2 the bell commences to shift the 
ty.) Valve =. 10 close the exhaust ana Opel thie “Tenin prlssape while 
the bell is moving downwards, and the valves are fully shifted 
at the time when the bell arrives in its lowest position the weight and 
motion of the bell be Iti both operative In shitting the valves, and the 
weight tending to shift the valves even if the momentum should be 
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partial v arrested. In the prtent of 1854 the valves are shifted as 
thi Mit Is voIng upwards against the torce ot vray ity ana coming to 
rest; in the pritent of 1872 the valves are shifted when the bell 
moving downwards and not coming to rest but at its best velocity of 
“Wilhey 

Lay thr praitene of 1854 there are two strokes of the bell to each 
stroke of the piston—one stroke caused by pulling the bell against 
the clapper by the force of the engine and the other stroke be Ing 
caused by the bell falling down by gravity against the clapper—ihe 
bell being, to a certain extent, resisted In its fall, because while fail- 
ing it has to move the piston in the evlinder, and the patent states 
this fact strongly. | will quote: “The bell, being swung by the 
eChyeihe it) Ole direction, Is allowed to swing 11) thie Opposit direction 
by its own gravitv and momentum and is caused thus continuously 
and automatically to work with the same freedom, but greater reg- 
vlarity and consequent increased clearness of note, as Is attained 
hy the ordinary manual process of ringing. Further: “ The 
motion which is thus given to the bell is precisely similar to that 
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produced I} ringing by hand, and could not Ly Larner by the 
direct ily) plication of steam power Lo “wing if in) both dy Eye tions, 
Which mits produce too positive a motive and could not allow if to 
swing with the same freedom as when the power Is only applied in) 
one direction and the bell is allowed to return under the influence 

of gravitation alone.” | quote further from the claim: “Ar- 


ra ranged, combined, and operating with the bell as speeitied, 

and so that mayo I] I~ “Wlihe In one dire ction by the e nee 
and then let loose or free to swing back in the Op posite diree ‘tion by 
its OW OraAVITS may momentum to produc e the ring or sound. i 
the patent of IS72, on the contrary, there is only one stroke of the 
bell to ench =| roke of thas envine, ana neither of these strokes Is 


produced by the gravity and the momentum of the bell, but’ both 
of them are produced by the «direet pressure of the steam acting 
pot the bell, { hrough the ageney of the crank ania slotted rod, 
Th contrivance of the patent of 1854 will, as the patent states, 
ring the beil with the same comparative Intervals between the 
strokes as hand ringing does, because in hand ringing the engineer 
or fireman ives the bell-rod or rope a iong er In one direction, in 
COT st UehHee of which the Ly [| strikes once by being pulled against 
the clapper and a second time as the bell descends, just as in the 
patent of [Sod The contrivanee ot the ] Si 2 patent does not ring, 
iis bast before stated, Ih) this Way, and it will hot, | think, be POs- 
sible to distinguish by car one stroke of the bell from the other. In 
svededity mM to the sed \ antages derived from the hWiore eertam movement 
of the valves in the patent of 1872 there will foilow still another ad- 
vantage from the combination and arrangement of parts shown In 
the patent of IS72, viz. that a considerably smaller steam-engine 
miweay Le ploy eal, because it ucts on both s1les ot the eentre of 
oscillation of the bell Histeac Of oh one side only. 

It will be evident from what T have said that the Snow patent of 
[Sod neither represents nor describes the invention dese ‘ibed in the 
Show parfent of IS72 and referred to in the first claim thereof, and, 
even further than this, seems to assert that it would be impossible 

to rme a bell by any mechanism known at that time in such 
al manner that there would be one tap of the bell to each stroke 
of the eneme. 

(). 6. State whether or not the operation of the chain In the pat- 
ent of 1S54 is the same as that of the slotted rod in the patent’ of 
1872. 

A. No: it is not. The slotted red operates, as | have before stated 
In my examination in the opening proofs, to push against the bell 
crank, the steam being admitted on the side of the piston fur thest 
rom thre bell. \\ hile, on thar COHTTATY, the operation of the chain Is 
to } ull the bel | crank when steouln is admitted Or) the side of the 
piston nearest the bell: the chain cannot by any possibility be made 
Lan ye rform the duties of the slotted rod. 

(). ¢. State whether or not the bell by “its descent, as stated by 
Mr. Dayton in his deposition, * operates to draw the piston back to 
its original position ~ in the operation of the device shown in the 
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patent of 1854. If not, how is the piston again brought to the 
proper position to open the valve and take steam? 

A. No: the statement quoted is not correct, because in the patent 
of 1S54 the bell only moves in its descent to draw the piston back 
through about half the length of the travel of the piston. During 
the other and more ditheult part of its travel—l] say more ditheult 
because it then has to move the valves—the piston is moved and 
brought to its proper position lo open the valves by the ascent ane 
het by the falling of the bell. 

(). S. State whether or not the sound of the bell operated under 
the praitent of [S72 Is the same as Is produced by hand ringing. 

A. No: it is not. 

(). th \Ir. Davton SaVS in) lis deposition, “— the slotted rod Is ib} 
plied 11) thie deve shown in Snows pate hit, ‘Exhibit A,’ if Is made 
to push on the bell crank, but it might manifestly be as readily 

made to pull upon said crank by reversing the direction in 
é2 Which the piston is thrown by the steam.” In your opinien 

how would this change affect the operation of the device 
shown In-the Snow pritent of 1872, “ Exhibit A?” 

A. The slotted rod could not be made to pull the bell] crank by 
merely reversing the direction in which the piston is thrown by 
the steam, but other changes would be necessary, and when they 
were made the rod would act as a chain, ana live steam would have 
to be admitted on the side of the piston nearest the bell. as in the 
Show prutent of Sod, anda tielit stuffing box would be an absolute 
Hecessityv of the conutrivanee. 

(). 10. Referring Lo Daytonus sketch No. 1, state whether or not 
the device therein shown exhibits the machine deseribed in the first 
claim of Snow's patent of S72. 

A No: it does hot, li shows the machine of the patent of LSod mod- 
iticd by knowledge obtained from the patent of IS72,and operating Ina 
manner much more like the machine ot IS7TZthanthe machine of Sod. 
In the contrivance represented in the sketch referred toin the question 
there will-be one stroke of the bell for each stroke of the engine, as 
In the patent of S72, and the piston will be returned to its position, 
and the valves-be shifted by the descent of the bell, as in the 1872 
patent, and not by Its ascent, as in tha iSod patent. The bell, (ti- 
vine, and valves, when thev all come to rest preparatory to a second 
stroke, will be all in the relative }) sitions of the Isi2 combination 
and not in the position of the 1854 combination; but this sketch 
does not represent the 1554 machine so far modified that 1t contains 
the whole of the Invention of the ISG2 patent, because In the sketeh 
the slotted rod will act by pulling as a chain does, and consequently 

- live steam will exert its pressure against the head of the 

> evlinder and the stutling box, and a good stuffing box Is as 
much il necessity ot the contrivance shown in Davton’s sketch 

No. 1 as it Is of the contrivance of the Snow patent of ISo4. The 
relative positions of the crank, bell. and engine in this sketch ure, 
as will appear from what [| have before said, different from those of 
the patent of 1S54. and the contrivance therefore produces results 
different from those stated to be the distinguishing characteristics 
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of the operation of the 1854 contrivance and results whieh that pat- 
ent says, In substance, cannot be produced. 

(). ll. | show VOU a COPY of Davtons sketeh No. 2, and Task vou 
whether that shows the machine described in’ the Snow patent of 
S72, and claimed in. the first claim thereof: and Vou may also 
state whether it shows the machine desertbed in the Snow pratent of 
Sood. 

i, Pe sketelh, like the last Ole, shows the contrivance of the 
Is. | patent, altered I Consequence ot knowledge derived from the‘ 
Is7Z patent, and is the same as sketch No. 1, except that a cham 
s substituted for a slotted rod, the same in the relative: positaons of 
thie Let] crank ane eneme, and operating precisely in the Sitlie 
Wily, because i both sketches, Nos. | ane Zz. the Cheine aets Upon 
Lhe crank a | pall All the remarks that [ lave made to sketeh 
No. 1 with reference to the patent of otand S72 apply to sketeh 
No. 2, and it does not exhibit the machine deseribed in either of 
the =( prea hits, burt it Is a hybrid cle rive from both of them 

(9. 12. | show vou a sketeh marked Dayton's sketch No. 35, and I 


' 
i 


ask you a like question. 

A. This sketch No.3 represents a machine substantially like those 
represented by sketches Nos. 1] and 2; like them,.ind lke the pat- 

entof TSod, ait has a chain or its equivalent aeting upon the 
| bell crank by a pull, and consequently live steam acting 
against the evlinder head and stufling box, thus requiring a 

tight stulling box: and this sketeh shows a re lative position of the 
bell, bell crank, and engine derived from the patent of IS72, so that 
the machine represented by the sketch would make one tap of the 
bell for each stroke of the engine, would draw the piston back by 
the descent of the bell entirely, ana would commence to shift the 
Vialvesypust ly fore the bell reached its lowest position, and complete 
ther shifting when it reached its lowest position, as in the patent of 
is422 The sketeh No. 3 dloes het represent thy tnachine deseribed 
in the TS.o4 procul nt, nor does if fully It present the machine desertbed 
lt) the 182 patent, although if has “One of its distinguishing ehar- 
" SCLOCLISTICSs 
2. Ba now show Vou a COPY =keteh, marked Davtons sketeh 
No. do and ask vou a like question as the preceding 

A. The Davton sketeh No represents il machine riade 1) sub- 
stuntial accordanee with the machine deseribed in the Is¢2 patent, 
anid referred Lo 11) the first claim thereot, ‘The machine of this 
sketch No. do has the combination of a piston, a piston rod,a slotted 
Comhneclihe rod. a bell crank, and il bell combined, arranged, and 
operating in the same manner as the parts referred to mn the first 
claim of the patent oO} i872. Ih this mnachine of No | the steam 
acts on the side of the piston furthest from the bell > consequently no 
stuffing box is needed and none is shown in sketch No. 4.) In this 
sketel: the slotted rod pushes the bell erank, thus permitting steain 
to be applied in the just-deseribed manner to the piston. In this 
sketeli thi parts are so eombined with each other that the bell 
moves the piston back into position and shifts the valves while it is 


descending, and only while it is deseending, and the parts are 
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® further so combined, as in the patent of 1872, that the bell 

makes one tap, and one tap only, for each motion of the en- 
vine, both taps being caused by force of steam acting on the piston. 
In ny Opinion at machine made in aecordance with Dayton’s sketch 
No. 4 would contain the invention referred to in the first claim of 
the praatent of IS72, and the making or using would be an infringe- 
ment of that pritent, 

(). 14. State whether or not, after reading Mr. Davton’s views ex- 
pressed in his deposition, in vour opinion, the direction of the crank 
with reference to the position of the bell, engine, and slotted con- 
necting rod Is matter of Invention. 

A. The mere change ol the position of the crank with respect lo 
the bell—-i mean the angular change of position from that shown In 
the 1S54 patent—would not be an invention, and by mere change I 
mean a change which would produe eno new result. Dut when the 
relative positions of the bell, bell crank, and engine are so changed 
thata new result is produced, viz., the rearward movement of the 
piston and the shifting of the valves by the descent of the bell, and 
the further new result that there is one tap of the bell to each stroke 
tf the engine, then, in my opinion, invention would be involved in 
thie chiang even it the slotte dl roc, with its pushing motion and re- 
sulting advantages, had not been substituted for the chain, and Mr. 
Snow might. if he had been well advised, in my opinion, have made 
a cluim in the S72 patent Which would have covered the machine 
shown in Dayvton’s sketches Nos. 1, 2, and 5, although he has not 
One se. 

(). lo. Mr. Davion SUVS Til his ch position “the only linportant con- 
dition in any of these machines, so far as the position or direction 
of the crank is concerned, is that the erank shall be in line with 
thie connecting rod or chain when the engme takes steam. Is this 

correct 2 
far A. No, it is not, so far as thi machine of 18.2 and the «de- 

fendants machine are concerned, because 1 both those ma- 
chines and in all the Dayton sketches there is this additional con- 
dition, VIZ: that the crank and chaelhe shall be in such relation to 
the Le I] that the bel] will be down and al the center of its oseitla- 
tion at the time that the valves are shifted, so that the bell may 
Siynit the valve Ly Its le “cent ana het by its ascent, and =O) that there 
shall be one Lil}, nd One only, lor each stroke Ol the ( hneimne, Ih 
the Exhibit Snow Sketch in Dayton’ deposition the crank is in 
line with the connecting red or chain when the engine takes steam, 
but the bell is then up and not completely down, and the mode of 
operation of the machine of the sketch is that of the patentol LSod, 
and not of that of the patent of 1572, leaving out the question of 
the pushing rod instead of the pulling chain. 

(). 16. State whether or not, in your opinion, the language of the 
Show specitication of the patent ol 1854 which you quoted In your 
answer to the fifth (9 question In terms excludes the arrangement 
<~hown in the patent of 1872 and claimed in the first claim thereof. 
A. IT have no doubt that it does. : 
iy. Ld Ih) your opinion, has Mr Dayton shown by his sketches 
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that the operation of parts shown in the Snow patent of S72 Is 
“also and necessarily true of the machine deseribed 11) the Snow 
patent of 1804." as Mr. Dayton states ? 
A. No, he has not. [| have already gone into the differences fully, 
and do not deem it nec ssaryv lo give further reasons. . 
(). IS. Please state whether or not the features of preference 
claimed by Mr. Dayton for the tube and rod over the slotted rod in 
defendant’s machine are well founded tn tact, and whether, in 
“6 your opinion, the Improvement ‘aimed Ly hhinn 1) behalf ot 
the tube and rod would at all atfeet or do away with the sub- 
stantial identity of the complamants’ with the defendant's device, 
and give your reason for any opinion you may expresss 


ras ; , -p*? | 1) ae 
( tha paragraph COM MCHC OTL Payee co and Chahhy on pRILEC 2) 


of the riginal Manuscript of Mr. Davtons deposition Wiis read to 
the witness previous.to the answer). 


A. lt Is certamnly better that the crank prin should have only il 
rolling motion in its slot, instead of both a rolling and. sliding 
motion. Long before Snow's invention crank pins worked in slots, 
but these slots were not usually in ihe direction of the travel of the 
piston,as Snow's is, but at right angles to such direction ; and in the 
use of such contrivances it Was CUs~TOnIrY lo Thou the crak perni 
Ina circular hole ina block which was free to slide in a slot. In 
this Waly the crank havc only il rolling niotion 1h) the slot, and | do 
no. think | could evade Snow's patent of IS72 by adding such a 
biock to lis contrivance—such block performing the same dutv as 
the tubular part of defendants rod, and the combination operating 
substantially in the same wav as it will do, whether the block be 
emploved or not employed. With regard to the dirt and cinder 
question, it Is Ute cr rtain that dirt and cinders would lodge against 
the rod E, of the Hudson patent tn places where it was left exposed 
by the tubular part Gi. and upon the shoulder “Hl, and that they 
would, if not cleared otf in time . stop thre cle signed Coyne ration (>] the 
contrivance, and also that such dirt and cimaders would cause wear 
between the tubular and solid parts of the red. T dont think that 
thie rT would be any pel tie al Lith reidce Lye Ween this IWocOnRLTIVanLCEeS 


ny this re =peet Both would haveto be cleaned off from time to time. 


— 


hike all other machines 
is Phe rod of the Snow patent must be strong enough to push 
lip the bel] * sO lnust the se lie] portion ol the rod of the LLudd- 
son patent, Which ts not litted by the bell: there would be no prac- 
tical differenee in their weight up to the bottom of the slot: the rod 
above that point may be very light. beeause the only duty required 
of it is to cause the rod to swing as the crank swings. The tube 
ratty hed to the crank pin inh «de fendants mochine ] wkes the COl)l- 
trivanee as a whole heavier to lift by the foree of the steam than 
Snow's; but there is no material ditference in this respect, and if 
the piston should happen to drop down a little way before the bell 
shoves it down no bad result would follow. 
The Snow rod never pulls, and never can by any possibility pull 
In the operation of the machine; the red would work just as well if 
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it were a mere fork and had the top of it cut off, so that the slot Wis 
open. IT could not evade the Snow patent by cutting off the top of 
the slotted rod, and therefore the fact that the rod of defendant’s 
will not pull has no bearing upon the question of infringement. 
But taking all the statements of Mr. Davton to be correct, all that 
they amount to is that the defendant has, by. adding to complain- 
ants device, and altering the open slot to a closed slot, slightly im- 
proved the machine. Improvements do not take a machine out of 
the category of infringements, provided the parts improved upon 
are still found in substance in the defendant’s machine, and operate 
substantially in the same way to produce the same result. In my 
opinion, therefore, the Improvements claimed by Mr. Dayton in be- 
half of the tube do not at all affeet or do away with the substantial 
identity of the complainants’ with the defendant’s device. 
Q). 19. After reading what Mr. Dayton has said relative to 
“a the piston rod being separate 1) construction from the piston 
In the complainants patent, whilst the piston and piston rod 
are united n def ndants machine, are vou able to discover that by 
reason of this there is any variation in the mode of operation of 
the combination referred to in the first claim of complainants’ 
patent ol 182 ? 

A. No: Lam not. The piston rod of the Snow patent of 1872, 
When In operation, is always in contact with the piston, just as if it 
was fastened to it; and, further, its bearing is so long that it could 
hot practically twist the piston or cause Increased wear upon. the 
Histon, even if it were secured to it: and, further, the question of the 
wreater or less wear of the piston Is entirely outside of the mode of 
the operation of the piston in the combination of the first claim, be- 
cause all the piston of that claim has todo is to push the bell up and 
bye capable of being pushed down by the by 1] 

(). 20. Is it the statement at the beginning of the patent of whiat 
the invention relates to, or is it the formal claim, setting forth what 
is claimed by the inventor as his invention, which governs In test- 
Ing a question ot infringement : 

A. The claim governs In such ease, and I know by long experi- 
eee that it often happens eth r through careless ssor wantot skill 
1) the draftsman of the specification or through Cure lessness in the 
Patent Othee that the statement of the nature of the invention and 
thie claim differ materially one from the other. 

(). ZI. What do you understand. Ly the evlinder \ whi 1 consid- 
cre 7 as abl element in the combination ol parts claimed by the first 
claim of detendant’s purtent ¢ 

A. Any evlinder substantially such as is shown in the pat 
SU) ent which will confine the piston and permit the latter to be 
moved in the former in one direction by the pressure of steam. 

(). 22. Do, in vour opinion, the annular space ineclosed by thi 
thimble or shell I] and the nur be rol exhaust passages marked we’. 
shown and referred to in the drawing and specification of ‘said pat- 
ent, belong substantially to “the evlinder A” as a member of the 
combination of the first claim of said patent ? 

A. The holes m m’ are certainly no part of the evlinder, although 
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they are made in it. They are the ordinary exhaust prlssaLeCs, Whose 
chief duty is to permit steam to escape into the annular space which 
Is i part ft the exhaust ply we When the | ston is forced down by the 
bell. So far they correspond with the exhaust port [, whieh admits 
team Into the passage 1. of the defendants machine, as shown in 
[ludson’s partenet, and the prLssuge lL. of that patent correspongls with 
the space enclosed by the shell IE of the Snow patent. The first 
Claim of the Snow prrtent does not include any Valves or passages ul. 
al] of anv kind cis elem nts of the claim, although if is clear that 
the combination will not be operative unless valves of some kind are 
present. The shell Hand the passages wm’ are not members of the 
first claim. 

Adjourned to meet to-morrow, February 24th, at the same place 
at TO a.m 

NEW YorK. behbruary 4th, ISS5—10 a. m. 


Met pursuant to,adjournment 
Presents Parties as betore. 
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() 25. State whether or not, im vour opinion, the PISS Ges we de “nid 

the annular grooves tn the piston G tiust necessarily be found ma 

piston in order that. the machine contaming it shall infringe 

S| the complainant's patent of S72. Answer fully. giving vour 
, reasons lor such Opinion ads Vou may state. 

A. The erent use of the puissuves Mow is in connection with 
passages mw’ to permit sSteanh to exhaust from underneath the piston 
while it is descending and while the valve Eis open, and these pas- 
sages continue open until the piston arrives at the bottom of thre 
evlinder and the valve I Is shut again: if the prRISSaLe \I were shut 
up the engine could not work at all, and if the passage M were open 
and the passage w shut up it could not work at all, becanse the en- 
vine then could not exhaust even if the valve EF were open. Now, 
the first claim does hot refer at all Lo these openligs ih) teriis and 
the specification states thist “the arrangement of vVilves shown Is hol 
essential” and the paragraph following these words shows that by 
the word arrahivenient he mens the kind of valves, because he woes 
on to deseribe different kinds of valves, and’as he also deseribes two 
different kinds of pistons in addition to that shown im the drawing, 
and also-a different arrangement of the openings awe’ made low 
enough in theevlinder to allow the piston to pass them at the upper 
end of the stroke. Todo. not entirely understand, although | can 
form a tolerable idea of the first of these modifications, but | do un- 
derstand the second one, apd this second one would not have the 
openings a communicating with the passage M. ner any valves 
like the valve FE: consequently the claim: is not limited to a piston 
provided with the passages Mimshown in the drawings, but includes 
other pistons, and in my opimion any known form of piston which 
will perform its proper duties In the combination of the first claim. 
A further reason for not believing that these passages are included 
us elements in the first claim is the fact that they are distinctly 
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claimed in combination with the piston G in the second claim. 
Sz Now, a thing cannot be claimed in combination with itself, 

and the phraseolog vot the second claim shows clearly that the 
patent does not include the passages M m m’ as parts of the piston 
(i of the first claim. 

(). 24. Mr. Dayton savs in his deposition, referring to the passages 
mentioned in vour last answer: “ ‘This construction ts not necessary 
to the proper exhaust of the steam from the Spruce below the piston 
atthe time the latter has completed its stroke, for to this end it 
would be necessary that there should be such coincidence of the 
LrOOVeS and outlets m’ only when the piston had nearly completed 
its upstroke. Another object must therefore be sought for,” ete. Is 
this statement correct sand, if not, whi not? 

A. No: itis not correct. The passage for the exhaust through 
the openings Mm iam’ into the annular space, making part of the 
exhaust pipe, is open, as the drawings of Snow clearly show, until 
the piston arrives at or nearly aut the bottom of its stroke, and it is 
expedient that it should be so open, because if not open the exhaust 
would be bottled up beneath the piston, resisting and perhaps ar- 
rm sting the descent of the piston ; and, as | have before stated, if the 
engine were not provided with these passages it could not exhaust 
at all and would be useless. 

Q). 25. Do you agree with Mr. Dayton that details of “ improve- 
rent re lating solely to the construction of the engine and not in 
any way concerned mn the use of the engine for the special PUP Pose 
of ringing the bell,” in the manner deseribed in the patent, are not 
to be considered as included within the combination of parts claimed 
In claim one of complainants’ patent : 

A. Yes: Lagree entirely with the proposition stated in the ques- 

tion. 
Se) ). 26. Mr. Dayton, in fits deposition, considers that the 
opening m above the piston in the drawing of Complainants’ 
exhibit Hudson Patent shows a feature of construction providing 
for the escape of steam passing the piston, which Is not shown In 
complainants’ patent of 1872, “ Exhibit A;” do vou agree with him 
In this view? And, if not, please state vour grounds for differing 


with tim. 

A. No, | do not; the hole m of the Hudson patent is an opening 
from the c\ linder into the exhaust pRissage , it Is sometimes covered 
by the piston and sometimes uncovered, and its object is to permit 
steam, which may possibly CSCU pi round the piston, Lo get Into the 
exhaust passage without making pressure on the stuffing box, and 
also to let out water that hay condense on top of the pIston into the 
“line ¢ xhaust pAISSU LCS, Ih) the Snow patent the Upper hole m’ 18 
sometimes covered by the piston, and the piston in its descent passes 
some distance below it, just as the piston passes the hole m in the 
lludson pritent; and this hole min the Snow patent permits steam 
Which has passed round the piston or water of condensation there- 
from to ESCAPE Into the exhaust puissage just asthe hole m of the 
Iludson mitent does. 
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). 27. What, in your opinion, is the essential feature of the com- 
plaimants’ patent of 1872 which enables the machine to do without 


’ 


() 


The essential feature is that the engine is a single-acting en- 

ine, acting to push the bell by steam admitted on that side of the 
piston furthest from the bell: consequently there Is never any live 
steam around the piston rod and between the piston and the eylin- 
der head, and pressing avalnst the latter, except such small portions 
as may possibly leak round the piston (and pistons, if used with a 
packing ring, as provided for in the Snow patent, or even closely- 
vround pistons well lubricated are about as tight as stufhing 

S| boxes), so that there practically will be no steam on that side 
of the piston which is nearest the head of the evlinder, The 
essential feature may, perhaps, be stated more briefly by saying that 
it consists in a single-acting engine in which steam: is not present, 
excep on that side of the piston which is furthest from the piston 
rod and furthest from the usual location of the stuffing box, so that 
there is practically no steam to escape through the stuffing box or 


press Upon it. 


(). 28. When the pressure of the steam is made beneath the piston, 
and the live steam is not let in between the piston and the end of 
the cylinder through which the piston rod passes, what degree of 
In portance is there, in point of fact, whether there is a stuthng box 
used or not around the piston rod, or whether the piston rod has a 
long or short bearing in the cylinder head,.or whether the opening 
for the escape ol dead steam is above or at the side of the piston, or 
Whether or not the piston rod is made detachable from the piston 
sO lon iw as sad steam re ts into an eX1h ilist passage © 

A. There would be no practicable difference in any of the differ- 
ent arrangements deseribed in the question. 

(20. What do vou understand to be the structure termed teh 
piston in the defendant's Lell ringer? >What is meant in Complain- 


ants’ Exhibit Hudson Patent by the “double piston B.” and what is 


the office or function of the lower head of satd piston lettered Bin 
hig, 2 of said patent, and is or is not, in vour opinion, “the lower 
disc having the holes O, and marked B in lig, » to be regarded its 
any part of the piston proper?’ 
The structure termed the piston in the defendant's engine and 
patent is the double piston, which the drawing shows to be 
S) a piston made in one piece, and of very considerable length, 
with the centre part removed,so that there is only a thin dise 
at each end thereof. The function of the lower head or dise is two- 
fold, one to move the valve at one end of the stroke, and the other 
in connection with the upper dise to furnish a long bearing to pre- 
vent the piston from twisting or tipping in the evlinder when the 
connecting rod is at an inclination with the perpendicular and tends 
to tip the ino rod and piston. 4 it were not intended for this 
latter purpose it might be replaced by a coup le of hooks fastened 
to the lower side of the Upper dise of the piuls ston and not touching 
the inside of the evlinder even at their points. The Iludson engine 
has no cross head. A cross head is a cross bar attached to the 
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upper part of the piston rod with its ends running in guides 
firmly fixed to the engine, and the purpose of the guides and cross 
head is to keep the piston rod in a straight line, and consequently 
the piston from tipping or tending to tip In the evlinder. The long 
piston, or double piston, of the Hudson patent need not have its 
edges touch the cylinder on all parts thereof in order to perform its 
duty of forming a long bearing, because the piston only tends to 
twist or tip In directions in the plane of oscillation of the connect- 
Ing rod, and therefore if it had two bearings against opposite sides: 
thereof it would answer the purpose. In my opinion the lower dise 
having the holes ois a part of the piston. 

(). 50. Please compare the complainants’ and defendant's ma- 
clipnne = in) resp c‘t of leneth ol i aring of the pistons, and also COrnl- 
pare the pistons themselves. 

A. In both cases the pistons are of about the same length when 
compared with the length of the eyiinder; and | may here say that 
the poladntifl ‘s Chelle, like thie de te ndants, has ho cross head ane 

COT seg Ue ntly needs a long by aring of piston. 
MH Examination of the plaintiffs’ piston will show that all the 

central portion of the piston might be cut away just as it is 
in defendant's piston, thus making the Passages Ie and part of the 
prdissaee M into one large COVITY, and that then the engine would 
work precisely as it does now, and would, in fact, be the same en- 
eine, becatise the whole ehanae would be to substitute One big 
hole for all the little cavities. In my opinion the pistons of the two 
engines are substantially the same even in respect of their length of 
bearing and in the fact that they have a cavity between the bear- 
lhgrs al thie ir two ends, and | ada to this inswer, in) order to prevent 
LTE misconception of rniv heahihe, that | tlh of the opinion that 
the defendants machine would contain the invention of the first 
claim of Snow if, instead of the piston it now has, there were sub- 
stituted for it either a long piston without a cavity in it or a short 
piston with or without a cross head attached to the rod thereof. 

(). 51. L show vou a model and ask vou what it represents. 

A. This model represents Snow's sketch—Dayton’s deposition ex- 
actlyv—and is also a representation of the contrivance described in 
the Snow patent of 1854, although the chain is a little longer in 
proportion In the model than it Is in the drawings of the patent, 
As this model has no stuffing box on it either for the valve rod or 
the piston rod, | have indicated their position by pencil marks, 
such stuffing boxes being represented in the drawing of the Snow 
patent ol LSo-d. 

if ‘omplainants counse! otters it) f Viele nee the mode land the same 
is received and marked “ Complainants’ Exhibit Snow Patent of 
1854. J. A. R., examiner.”) 


(). 52. Explain by this model why the machine represented re- 
quires a stulling box. 

SG A. The stutting box which | suppose you refer to is the one 
which has been =i) much talked about. VIZ., the stufling box 


around the piston rod, near which | have ‘placed on the model the 


(254 


B. SNOW ET Alb. V8. 


(FORGE 


letter wv. In this model the inside of the eylinder is shown at D, and 
Lia piston at Ie, the valve at I, the steam port or passage ior steam 
into the (\ Linder al da, this connection with the exhaust pPrussaupe ut h. 
and the Jape li ading from thie boiler al e, While thie letter I’ is placed 
upon thi piston rod, When this engine commences to take steam 
the piston 'P snd valve are both in il position nearest the bell, and 
steam: will enter through the puaissage €, pass through the valve-chest 


| 5 oa 
chia through thi Hort @ ito the space surrounding the pistol rod, and 
between.the surtace of the piston nearest the bell and the lead ot 
the evlinder. ‘This steam will press with the same force against the 
head of the evlinder and against the head of the piston, and conse- 
quently if there were no stuffing box the steam would blow out. be- 
tween the Piston rod and the walis of the hole through Which the’ 
piston rod passes; and it will be perceived trom the whole contriv- 
aWhce, as exhibited li the model. threat it eould hot possibly work lo 
actuate the bell by pushing, even if'a slotted connecting rod were 
substituted for the chain, because there never is any steam admitted 
on that side of the piston E which is furthest from the bell. 

Anal be Mie cross-examined Ly \lr. RAY MONT: 

\ (). ded. Do vou find that the precise colustruction of the piston 
and its combination with the exhaust ports, and with the exhaust 
puppet valve Fy shown in the patent sued on, Was new with Snow 7 

A. As faras | know the combination of the exhaust valve with 
the passages i the piston and the Xhaust ports was new with Snow. > 


SS (Tt |~ stipulated and agreed between the solicitors of the re- 
| Speclive parti = that all the models and mechanical exlibits 
offered tn evidence on the part of the complainants be retained in 
the possession of complainants counsel until -the hearing of this 
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cause, When they are to be produced by lim.) 
HENRY. B. RENWICK. 
Subsertls ] and swora to before me. 
JAMES A. RENWICK. 
‘gfe raminer. 
UNITED STATES OF AMERICA, 
Nout heri District of New ) 0) e. } ? 


I. James A. Renwick, an examiner in equity, duly appointed, 
qualified, and sworn in the circuit court of the United States for the 
southern district of New York, in the second cireuit, do hereby cer- 
tify that the toregoing deposition of Tlenry B. Renwick, a witness 
produced on the part of complainants, was taken before me at the 
times and place therein specified ; that the parties to the said cause 
Were pres nt at the taking of the same, complainants Dy their Coun - 
sel, James A. All 1}, lst. and defendants by their solicitor, A a II. 
Ravniond, Esq. : that betore testifving the said Henry B. Renwick was 
by me duly sworn to testifv the truth, the whole truth, and nothing 
but the truth in the cause aforesaid; that his deposition was re- 
duced to writing from his statements and the same subsertbed and 
<worh to before me, as therein appears. 
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No. 127,933. 
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And I do further certify that 1 am not attorney nor of counsel for 
any of the parties in said deposition or caption named, and am In 
nowlse interested in the result of this suit. 

In testimony whereof I have hereunto set my hand at New York, 
N. Y., on this 28th day of February, 1885. 

, JAMES A. RENWICK, 


U.S. Eraminer. 
(endorsed -) Proots lor complainant. Iiled Mareh 70), LSS}. 
‘Su Complainants’ Exhibits. 
Exniprr “A.” 


NO 1 Ne. 


The lnited States ot Amer Ai to all to whom these presents shall 


come 


Whereas George B. Snow, of Builalo, New York, has presented to 
the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in steam 
bell-ringers (he having assigned his right, title, and interest in said 
improvement to Butlalo Dental Manutacturing Company, of same 
place), a deseription of which invention is contained in the speerfi- 
cation, of which a copy is hereunto annexed and made a part hereof, 
and has complied with the various requirements of law in’ such 
eases made and provid di: and ‘ 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law : 

Now, therefore, these letters patent are to grant uUbhito the sited 
Buttilo Dental Manufacturing Company, its successors or assigns, 

for the term of seventeen yours from the eleventh day ot 
MW) June, one thousand eight hundred and seventy-two, the ex- 

clusive right to make, use, and vend the said) invention 
throughout the United States and the Territeries thereof 
ln testimony whereof T have hereunte set.my hand and caused 
the seal of the Patent Office to be affixed, at the citv of Washing- 
ton. this eleventh day of June, im the year of our Lord one thou- 
sand eight hundred and seventy-two, and of the Independence of 
the United States of America the hinety-sixth. 

Seal Patent Othlee United States of An 

B. R. COWEN. 
A fing Secretary of the Lite rior. 

(Countersigned 
M. D. LEGGETT, 


. . . . ; 
f OMmissioner of Pate ls. 


(Here follows diagram marked p. 91.) 
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Gora DB. Snow, of Buffalo, New York, assignor to Butlalo Dental 
Manufacturing Compativ, of same place. 


linprov piid nil rie Nf (fiii iY /]. Ring i's, 


Speeification forming paar of Letters Patent No. 1 24 sdeded, dated June 
11, 18¢2 


Specification describing certain improvements in steam bell-ring- 
Ing apparatus, invented by George I. Snow, of Buffalo, in the county 
of [erie, State of New York. 

This invention relates to the construction of a steam bell-ringer 
In such a manner as to prevenbl any apparel leakage, either of water 
or steam, without resorting to the use of stufling-boxes: and, also, 
to cause the admission and release of the steam directly by the mo- 
tion of the piston, and without the use of any intermediate parts 
between thr piston and valves, 

Referring to the annexed drawing, Figure L is an elevation of the 
device its applied to thie bell of il locomotive. ie. 2 Is il vertical 
section of the steam-evlinder on the plane a 4,0n an enlarged seale. 

A isa singel “acting steam-evlinder, connected to the erank B on 
the bell-voke by the slotted rod C. This rod should be of such a. 
length that the piston G will be forged to the bottom of the evlinder 
as thr’ crank B passes its lower center, the slot through which the 
crank-pin passes being long enough to allow the erank to pass its 
upper center freely, notwithstanding the disproportion between the 
throw of the crank Band the length of stroke of the piston-rod D. 
The piston G is disconnected from its rod D, to prevent any lateral 
strain being communicated to if, there by decreasing fo some extent 
the wear of the piston in the evlinder. The piston should be eon- 
siderably longer than its length of stroke. The piston-rod D) passes 
through a sleeve in the evlinder-cover [T, which should be long 
enough ice steady itand act asa euide, and is limited 1a its upward 
motion by the collard. Eis a conical exhaust-valve, seating upward 
against the bottom of the piston Go Fis the steam-valve, also cot- 
leal, and seating upward, containing within itself the tail of the ex- 
haust-valve EK, such an amount of motion being permitted between 
the two that the steam-valve Fo will be raised to its seat and the ex- 
haust-valve fy be opened as the piston approaches the upper end of 
its stroke. exhaust-passages M mare formed in the piston G, which 
communicate with the holes a’ in the side of the evlinder by means 
of annular grooves turned in the side of the piston, the openings i’ 
being of such a number and so disposed as to insure a constant 
communication with the passage M. The thimble If forms an an. 
nular space around the evlinder, from which the steam escapes 
through the passage ©, Tf the piston is closely fitted, it will wear 


along time with very little leakage, and what there may be will be 


caught In the annular Yrooves In the side of the piston, and passed 
at once through the exhaust-passages in’, thus preventing any leak- 
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No.154,394. 


hibes j 


+ 
7 


Patented Aug. 25, 1874. 


I; mn 
PN SOUEZ YY VY, YL 


YL SSS 
Yj, MAAN AVAAARAAR 
SS 


Yy IN 


mmm 1 
<< peleeeentiS 


QBS = 7, 
SS SSS, 


77% ame / 


4 


ation 22 “at ace RN AR AE 


ae: PR ATE PNT SRM ae 


acl 1 dak SRE ds va 3, cima lige iam 


eid oi. ie 5: ‘ e228 BOT SPCR BN tes 


THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY CO. a 


age around the piston-rod D. It is advisable to use a packing of a 
single ring at the lower part of the piston, not so much to avoid 
leakage as to sustain the piston at the upper end of its stroke by the 
elasticity of the ring. until itis brought to the bottom of the eylin- 
der by the return swing of the bell. 

The bell being set in motion, the crank B drives the piston to the 
hottom of the evlinder, closing the exhaust-valve and forcing open 
the steam-valve, admitting steam to the evlinder from the spree ». 
As the piston is driven upward the exhaust-valve is carried with it, 
and as the piston approaches the end of its stroke the steam-valve 
is also raised to its seat, after which the exhaust-valve is opened. 
As the presstire Is relieved thie ( vhaust-valve drops, le aving the pMISS- 
age Mentirely clear during the return stroke, which is made by the 
momentum of the bell on its return ; 

The arrangement ot valves shown I~ het essential, as the exhaust- 
valve nay he placed In a CAVILY In the body of thr ev lind r opening 
Into the ex haust-passage, and both the steam and exhaust valves be 
closed by the direct Impulse of the steam, the Opehines mn’ being 
mide low enough in the eviinder to allow the piston to pass them 
at the upper end of the stroke: or, by using a piston in the form of 
an inverted cup, the steam and exlaust may be worked through 
openings ili the side of the piston and eviind ¥ the « X PAUNSTOn oO] 

the steam doing the work. he disadvantage of the first of 
15: these plans Is threat thre valves ure closed sO violently that 

thev soon wear out; of the seeond, the difficulty of getting 
rid of water of condensation 

Having thus fully deseribed rh device, | celal as my iInven- 
tion— 

1. The combination of the evlinder A, piston Gr, piston-rod 1D. 
slotted rod C,and crank B, when constructed and operated, sub- 
stantially as deseribed. 

2. The combination of the valves FE and F, both seating upward, 
with the piston G and passages Mom am’, for the purpose of admit- 
ting steam to and exhausting it from under the piston (3. substan- 
tially as deseribed. 

7 GEORGE B. SNOW, 

Witnesses : 

JAMES Q. BRADT. 


A 


JOHN BE. ROBIE, Jr. 
(Endorsed :) Exhibit A. Filed June 19. 1SS5 


(Ilere follows diagram: marked p. 4 
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Cuantes IH. THepsox, of Dubuque. lowa, assignor to himself, Perce 
Rt. Sutton, Edwin Smedley, and Orren F. [lodge, of same phace. 


linprov nicent ina Steam Di - Pinging Apparatus. 


yy cification lorming preurt of Letters Patent No. 154,504, dated Au- 
eust Za, 1014: application filed June 20, Isc 


To all Whiotn i{ WAV CONCEPT - 

Be it known that I, Charles HT. Tludson, of the city anid COUNTY of 
Dubuque, lowa, have invented anew and useful Improvement In 
steam bell-ringing apparatus, of which the following Isa specification : 

? This invention relates to steam-engines designed for ringing 
hells On} locomotives anid In other places, and consists in) the eon- 
struction anid a“rrangvemenst of parts, cis herematter deseribed, ana 
specrtically rnelientedt It) the claim 

In the accompanying drawing, figure 1 represents a vertical sec- 
tion of Fig. 2 on the line wav; and big. 2 1s a horizontal section 
taken on the line you, Fig. 1. 

Similar letters of reference indicate corresponding parts. 3 

This bell-ringing engine may be worked with either steam or air. 

3. A ts the evlinder: B, the piston. Cis the pistoii-rod. Dis the 
valve-ring. Eis a-.rod, which is hinged to the piston-rod at the 
point, h. Phis rod EE slides in the tube G, which is attached to the 
bell-crank. Phis connection is such that the lower end of the tube 
(; will be at the shoulder TL when the bell-crank ts at the lowest 
port, ania] thre piston at the bottom of thie -troke. Thi hiovement 
of the tube upon the rod E will allow the bei! to be turned over and 
the bell-crank to go to its highest point freely, while the piston is at 
the lowest point. 

1. Tis the exhaust-port: J, the inlet-port. The valve-ring D is so 
arranged, ln) ve eard to the ports, that the movement of the piston to 
the lowest point moves the valve-ring down, and closes the exhaust 
nnd Opens the inlet port, Wohi 1} the piston moves to the other ene 
of the stroke the rine is moved in the other direetion., and the inlet 
Is closed and the exhaust is opened. Whois the inlet-passage. Ls 
exhaust-passage. i is a smal! opening into the exhaust-passage, to 
allow any steam which may pass the piston to éseape. OO are 
ports or passages in tne lower head of the double piston, to permit 
the steam (or air, if used) to act against the lower head of the 
evlinder. 

»% When the bell is in motion, the bell-erank will press the tube 
down on the rod and foree the piston to-the bottom of the streke, 
and thereby close the exhaust and Opn the inlet ports. When the 
crank has passed the center of the stroke, the steam admitted by the 
movement of the valve-ring presses the piston up and throws up 
the bell. The tube-conneetion allows the bell-erank to move freely 
upward after the piston has reached the end of its stroke, cut off the 
steam, and open the exhaust-port. The return swing of the bell is 
followed by the same action of the parts. 
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6. N is a small set-serew in the tube G, the end of which enters a 
eroove, or acts against a flat side of ra i I’, to prevent the piston- 
rod from turning. Any other suitable device may be adopted for 
the purpose. 

[ do not claim, broadly, the combination of a valve-ring with a 
piston and evlinder for cutting off admission and escape of steam 
alternately : but, 

Hlaving thus described my invention, | claim as new and desire 
to secure by letters patent— : 

7. In combination with the vertical cylinder A, having inlet and 
exhaust ports kh J and IL im, the double piston B, having openings 
or passages O Qin its lower head, and the valve-ring D, arranged 
below the upper head thereof, as shown and deseribed, to operate as 
sy cified. 

HARLES H. HUDSON. 

\V itnesses : 

r. Bm SUTIN. 
RICHARD LORD. 


(Endorsed :) “Complainant’s Exhibit Hudson Patent.” Filed 
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Janv Lo, 1SSo. 
‘Hh keNTInIT sis | Bi (70 Grorham., examiner. January, ISS5. 


Ih conside ‘ration of the sum of one dollar to me in hand patd by 
the Butlalo Dental Manufacturing ¢ OM PRED of Buffalo, New York. 
Lalo he reby sel] and assign to the said Dutlalo Dental Manufaectur- 
ing Company all my right, title, and interest In and to a certain 
Invention In steam) bell-ringers, as fully set forth and described in 
the specification whieh IT have prepared and filed preparatory to 
obtaining lett rs patent there for, and | do le reby authorize and re- 
quest the commissioner of patents to issue the said letters patent in 
the name of the said Buffalo Dental Manufacturing Company and 
their ASSIQUS. 

Witness my his and — 24th di ay of May, Is72. 

(U.S. revenue stamp, its, canes 

GhORGE B. SNOW. 

(endorsed :) “Exhibit BO” Filed June 19, S85. 

Exnibit “(C,” January 2, 1980. GWeo. (;orham, examiner. 
Artiel s of Association of This Butialo Dental Manufacturing fompany. 


Articles of association and agreement made and entered into this 
twenty-fourth dav of May, A. D. one thousand eight hundred and 
seventy-two, between Geo. K. Haves, Theodore G. Lewis, Ceo. I}. 
Snow, John le. Robie, Jr, and Jas. (). Bradt, of the city of Buffalo, 
in the State of New York, witnesseth : 

That the said parties above named have agreed and do 

ai mutually agree with each other to associate together and 
form a joint-stock company, with the intent and tor the pur- 

pose of manufacturing and selling dental goods, wares, and mer- 
chandise at said city of Buffalo, and of c ry Ing on such other busi- 
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Hess as may be deemed expedient and from time to time determined 
by a majority of the directors of said company, upon the terms, con- 
ditions, stipulations, covenants, and agrecmecnhts herein contained. 

lirst. The general name and style of the company hereby formed 
shall be“ The Buflalo Dental Manufacturing Company,” but the 
She may at any time be changed by i unanitnous vote of the 
directors, | : 

Second. The association hereby formed shall continue for and 
during the term of twenty vears from and after the first day of 
April, A.D. eighteen hundred and seventy-two, unless sooner dis- 
solyed by law or a vote of the directors, as hereinafter provided; but 
the same may be continued fora longer. period and from = time to 
time by the unanimous vote of the directors, or by the consent or 
request in writing of a majority in interest of the stockholders, in 
Which latter case the directors shall determine and fix the term for 
the continuance so authorized by the shareholders 

Third. The capital, property, and interest of said joint-stock com- 
pany, amounting to and valued at the sum of thirty-five thousand 
Collars, as hereimatter set forth, shall be divided into and held in 
shares valued, for the purposes of this contract, at one hundred dol- 
lars each, the number of shares being hereby, for present purposes, 
limited and tixed at three hundred and lift, but the amount of 
each share and the whole number of shares se representing the Cal} 
ital, Property, and interest of said COMPANY Thay from time to time 
be increased or decreased by a unanimous vote of the directors, or 

by the consent or request in writing of a majority in Interest 
is * of the shareholders: Provided, however, That the resolution 
torsuch Inerease or decrease shall be offered tor consideration 
ata regular meeting of said direetors and adopted at a subsequent 
reculur meeting thereof, - , 
lourth. Phe interest of the shareholders in said company shall be 
represented by proper certificates, in whieh shall be specified the 
number of shares to which the holder is entitled, and that each share 
Is subject to such assessments as may from time to time be made 
thereon by the directors to pay any losses, damages, expenses, or 
other Habilities which may accrue in the legitimate business of 
sald company, 

Such certificates shall also Spy ely the date of the organization of 
sali COMMpPany, and shall also state in substance that the transfer of 
sald share or shares, or the interest thereby represented shall be 
made only pot consent 1 writing of at least four of the directors. 

It shall also contain a stipulation that each and every assignee or 
holder thereof, upon tie same being properly transferred upon the 
transter-books of the company, shall become a member of said com- 
pRanLV, suby et to all the labilities and entitled to all the benefits of 
any other member, arising from and after the date of such transfer 
on the transter-book of said company. And it is hereby agreed that 
such shall be the operation and etfect of any and every assignment 
of any of the shares or interest In suid COTHPRANY. 

Such certificate shall be signed by the president and secretary of 
said COnMpaAny and countersigned by the treasurer. 
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ifth. No share or interest in said company shall be assignable, 
unless upon consent in writing of at least four of the directors, and 
when such consent shall have been given, such shares will be trans- 

ferred in the usual form, either in person or by attorney ; but 
OY) no transfer shall be valid so as to discharge the assignor from 

subsequent lability asa member of said company, or to entitle 
the transferee to any interest in the property of said company, until 
made as herein provided and entered on the transfer-book to be kept 
by the treasurer thereof and the certificate or certificates represent- 
Ing the assigned shares surrendered: nor shall any assigninent or 
transfer be made while any call or assessment shall remain unpaid 
there Ol, or while any shareholder shall be inact bted lo said COT Paty, 
ane ssid COMPANY shall have it Lie Hh Upon the shares and lniterest in) 
suid company of any shareholder indebted to it for the amount of 
such indebtedness. In case four of the directors shall refuse to con- 
sent to a transfer of any share ’or shares, the owner of said shares 
may require the directors of said company to purchase and take for 
the lise ana benefit of sald COMLDAanyY the shares =«) proposed to be 
sold and assigned, and te pay to the Personl representing such shares 
the then actual value thereof. [If such value cannot be agreed upon 
by the said directors and the person representing such shares, then 
such value shall be determined and fixed by three disinterested prer- 
Sols. one to he chosen by said boara ana Ole by the person or per- 
<ons representing such shares. ana the third by sald we, and in CiuSseC 
of disagreement among said appraisers, the decision of two of the 
persons so chosen shall be binding upon all the parties. In case 
said directors shall refuse to purchase and pay for said shares as 
aforesaid said proposed sale thereof may be made. by the holder 
thereof, and the transfer thereot shall be duly entered on the trans- 
fer-book. ) 

Sixth. In case of the sale of any share or shares by virtue of or in 
pursuance of any order, judgment, or decree of any court of law or 

equity said company shall be entitled thereto, upon paying to 
10 the party towhom the same shall have been so sold, the value ot 

such share or shares, and in ease of a disagreement between 
said party and the company as to such vaiue the same shall be de- 
termined by three disinterested appraisers, to be appointed in the 
like manner as is provided for the appointment of appraisers in the 
fitth article hereof, and the decision of two of said appraisers, In case 
said appraisers shall disagree, shall be binding. 

Seventh. For the purpose of carrying on and transacting its busi- 
hess, said company shall have power to purchase, hire, rent, own, 
and hold all such property, conveniences, or other things as shall 
in the judgment of the directors be requisite theretor. 

haighth. Neither the death nor legal Incapacity of any shareholder 
in the sad COMMpanyY, hor the transfer or assignment of the shares or 
interest of any shareholder in the said company, shall work a disso- 
lution of said company, nor shall said company be dissolved, except 
by the judgm«e nt of a court, for fraud in its management or other 
cood cause to such court shown, or in pursuance of these articles. 
In case of the death of any shareholder in said company, the sur- 
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vivors may and shall have the right to purchase and take the in- 
terest and shares of such deceased shareholder, by paving to his 
legal representatives the actual value thereof at the time of lis 
cle cease, lO be determined by three disinterested persons Lo be chosen 
in like manner as is provided for the choosing of appraisers In and 
Ly the fifth article hereof, and in case of a disagreement among said 
Appraisers the decision of two shall be binding. r 
Ninth. The capital, property, business, and aflairs of said com- 
prcidd \ shall by controlled, managed, and conducted by five 
}()] directors. ‘ce bing cl (ase. by the shire bicotede rs. is Is here pro- 
vided, to hold thei oflices for one vear Tron April ist, 18,2, 
atid until others shall have been elected in their stead, and no person 
shall be eliotble as a director unless he owns one-tenth of the whole 


ol thi capital stock. The said (reo. i Haves, (ico. DD. Snow, Theo- 
dore @. Lewis, John E. Robie, Jr, and James ©. Bradt shall be the 
first directors. Tn case a vacancy shall occur among said directors, 


D> death, resignation, or otherwise, prior to or in the interval of any 
election Ly the shareholders; such Vacaney Thay be filled 1) the 
bonne of alirectors, who mia eloet by ballot aby ~ hace hole r eligible 
under the provisions herein eontamed, Said directors shall elec 
from their own number a president, secretary, and treasurer of sat 
company, Who shall hold their offices during the pleasure of the 
directors : shall ree ive such salary cis the directors shall cle ‘< rine, 
<uch salary to cease on their removal from: office, and the same per- 
Son may be chosen seer rary ane treasurer, 

Phe directors may also appoint such subordinate officers and 
awecents us tlie think Propn Ff anid dehine the power- sibel duties oy] all 
oflicers, neents, sinned Inplovees of the COMPAL, 

Penth. Whenever any number of shareholders owning and hold- 
Ing a dmajority of shares in said company shall unite in presenting 
to the secretary a written request for an election of directors, it shall 
boa thar ut ot said SCCTOCLAUPY te call il meeting of the shareholders 
lor that purpose by a notice of at least twenty days, stating therein 
the Lite, piace, sited PULP Prose of siti meee, shia Ihk Case of lis gl 
fusal Lo call such Mbectineg thie siutbbe Tay ye called DV the Persons sO) 
requesting such ecleetion. Notices of such meeting shall be given 
Ds mauling at the said CIS of Butlalo a notice to each shareholder 

at his or hes place of residence at least twenty dave before 
fie such tnecting shall bye lie ld, hk Case such residence shall be 
known to the Persoll OF persons eviving such notice. 

The directors shall appoint the proper inspectors of such elections 
and make all other needful rules and regulations in relation thereto 
Such election shall be by ballot and each shareholder shall be. en- 
titled to as many votes, either mi person or by proxy, as he shall 
oWb shares in said) company, 

eleventh. The directors cil siitd COTE P UTD shall Cuulse to be dome 
and executed the objects, undertakings, and business specified, coi- 
templated, or intended in these articles, and shall be empowered to 
do anything, within the general scope and purpose of this associa- 
tion, Which might or could be legally done by all the joint associates 
or coparthers If present and acting, except as herein provided. 
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They shall hs ave power to make rules, regulations, and by-laws for 
their own government and for the regu ‘lation and government of the 
business of the said company not inconsistent with law or the pro- 
visions of these articles. 

All voting inf the board of directors shall be by shares, each 
director casting one vote for each share of stock owned by him. 

The directors shall not use nor employ the mone vy, credit, or name 
of said company otherwise than in its legimate business, nor shall 
any shareholder or other person, exceptsuch as are duly authorized 
by the board of directors, use or s1oN the name of said Company, 

The directors cr here by authorized and empowered to take, de- 
mand, anc collect any and all “assessments Upon the shareholders 

hat may be requisite to pay or provide for any losses, damages, ex- 
penses, or other liabilities that may be incurred in the prose- 
1s = cution of the legitimate business or objects of said company, 
Which assessments shall be a lien, upon the shares held by 
ul shareholders, and shall be promptly paid by the shareholders 
upon Whom the same shall have been so assessed. They shall meet 
Logre ther for consultation re lative iO the business and atlairs of enid 
COMPA, and il tha ir meeting 1 majority of the whole num be r 
shall constitute a (QUOPUTH, They shall kav pal record of their pro- 
Barn. and in all cases of a difference of opinion uu niajority ol 
votes of hose pI ‘sent, take li by share < ds aforesaid, shall decide ana 
control, | ania as herein provided. 

They shall Citise to be kept all peck pn [o. stock, ana triatister books. 
books of account, and all other important records. 

They shall cause vearly reports to be made and entered in a book 
to be ke ¢ prt for tliat purpose, with thy treasurer or secre Lary, contalh- 
ing a statement of the business and atlairs of said company, show- 
ing its earnings and expenses, profits and losses, cash in hand, prop- 
rity, debts ana bppete btective =s, which sata report, tou ther with all 
iooks of ececount and all other records, shall at all reasonable times 
be oe ni tO my Inspection of all-the share holders 
Thev shall also have power from time to time to declare and pay 
divide nas Out Of the het earnings Of} srid COMPany or ont ol thy 
yore weeds of the sale of any of its effeets. or both. They may call 
hneeihys of the ~hareholders uf thi Ir disere tion, ana it shall be their 
duty to call s uch mectings whenever requested to do so by a major- 
ity in interest of the shareholders 

Thev miay purchase any share or shares of the stock of said com- 
pany, for the use of said company, and may sell or dispose of any 
share or shares that shall have been purchased by said company, 

under the provisions hereot 
Lt] They shall also have power at any time, whenever 1 

be cleenped tor the best interest of said conmipany, ancl they 
shall have so Geeta red by resolution passed by two thirds of the 
votes of said directors. taken bv shares as aforesaid, to dissolve said 
any dissolution, said directors 


bay 


company; and in case of such or | acto 

shall adjust, settle up,and liquidate the business and affairs of said 

COMP AIY. 
‘Twelfth. The principal oftice and place of business of said com- 
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pany shall be located at such place In said city of Buflalo as the 
directors ay from time to time designate. 

The stock and transfer books and principal books of account and 
other records shall be ke pot at such office, and all mectings of the 
board of directors shall be there be ld, unless otherwise ordered by 
the board. Meetings of the board of directors may be called at any 
time by the pore sident of said COM Mpany, and it shall be his duty to 
call such meetings whenever in writing requested to do so by any 
LWwo members of said board cf directors, 

Said mectings may likewise be called by any two members of said 
hoard, by a notice to be signed by themselves, and adequate and 
reasonable notiee shall be Yiven of such meetings to every member of 
said board 

Thirteenth. All bonds, powers of attorney, or other sealed instru- 
ments shall be signed by the president and = seeretary, or in such 
other manner as the directors shall by resolution provide 

Fourteenth. It is expressly agreed and declared as a condition 
precedent te any claim to be made by any shareholder, or by any 
one claiming any right or interest in any share or in the joint prop- 

erty of the association hereby constituted, or In any gaths, 
LO) protits, or losses thereof, that no claim shall be made to with- 
draw any part ot the eapital, or of Its Increase or profits, or 
demand any account in relation thereto, or to make any claim Whiat- 
ever on the association or Its property, otherwise than according ta 


thes¢ articles. f Keep 1}) ense of intentional fraud in the directors, and. 


ifanv such claim shall be made this article shall be deemed an ab- 
solute bar thereto. 

lifteenth. The COMPANY her by formed succeeds to and is hereby 
vested with all and singular the capital stock, estate, assets, rights, 
privileges, claims, demands, undivided protits, property, and business 
of the copartnership heretofore existing at said city of Buffalo be- 
tween George EK. Tlaves, Theodore (. Lewis, George B. Snow, and 
Sarah bk. W hhitney, as administratrix of the estate of Benajah : 
Whitney, deceased, under the firm name and stvle of the Buffalo 
Dental Manufacturing Company, as the same was on the first day of 
April, A.D. IS72. from which day it is agreed that the formation of 
this COT PRATT shall take effeet. and the said john EK. Robie, Jr. and 
Creorge I}. Show, having purchased of the said Sarah I. Whitney, as 
such administratrix, the whole of her interest in all and singular the 
capital stock, estate, assets, righits, privilege =, claims, demands, undt- 
\ led profits, property, ania Lytrsinne <s of sila copartuership, bene Olic- 
third thereof, and all and singular the capital stock, estate, assets, 
rights, privil OCs, claims, demands, undivided profits, property, anid 
business ot sid coparthe rship are hereby assioned ana transferred to 
sald COT PRAUTEN hereby formed, and are hereby valued at the sum of 
thirty-five thousand dollars, berg thie amount of the capital stock of 


said company hereby tormed.ot which capital stock itis herebv declared . 


ana agrecd the std Ci Oree » I laves Is theowner ofand entitl 7 
1060 toseven thousand six hundred dollars, being seventv-six shares 
thereof: the said ¢ reOTLe 1}. Snow, John i. Riobie. Jr, and James 
(). Bradt are each theownerofand entitled to tive thousand seven hun- 
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dred dollars thereof, being fiftv-seven shares thereof each, and the said 
Theodore G. Lewis 1s the owner of and entitled tothree thousand eight 
hundred dollars, being thirty- lorhit shares thereof, and certificates 
for their shares and amounts of stock, as above set forth, shall be Is- 
sued to them respectively. The re maining sixty-five shares of said 
capital stock ure owned by the COT pany hereby formed. and each 
shareholder above named is interested therein in the same propor- 
tion which his stock above specified bears to the whole capital stock. 
None of said sixty-five shares shall at present be issued, but the 
Same or any prarrt thereof mav at any time hereafter be issued by the 
Vote and order of the board of directors to employees of the sid 
company only and at not less than the par value thereof. But upon 
the shar Ss SO Issued to such emplover - they shall receive dividend 
only so) long iis they continue such employees and the COT pany 
shall always have the right to reclaim any share or shares Issued to 
such emplovee, upon giving such employee one week's notice in writ- 
Ing of the companys Intention so to do and paying the par value of 
such share or shares to the Mplovee holding the Site, who shall 
there Upon deliver Uy), siiri bedi ? ana re ussien the sutne to the COll- 
pany. anid ho share so 10 be Issued tt any ¢ mnplovee shall be sold or 
transferred by lim to any other person or party than said company, 
and these conditions shall be set forth in the certificates of stock IS- 
sued to emplover -. 

Sixteenth. Those ol the above-named share holders who wre Dow 
in the employment of the company may continue therein so long 

ils they faithfully discharge thas i] duties ais Tow assigned to 
107) ~=—s them respectively, and shall each receive a salary of twelve 

hundred dollars per annum. The directors, when dissatisfied 
with the manner in which any shareholder so emploved performs 
his duties, may by ni vote of il Majority of the directors, taken by 
shares as aforesaid, discharge such shareholder from the company's 
employment, Whereupon such emp! H] 
therefor shall cease. 

Seventeenth. The company shall. during its existence, have, use, 
canned ¢ nyoyv exclusively all the rights ana privileges granted by any 
patent which any of said shareholders owns or holds, or is interested 
in, and without making any payment or compensation therefor; 
but whenever any shareholder owning. or interested in any such 
patent shall sell to the COTDDP ATI all his stock mm said COMPANY the 
Cot pany thereafter shall pay to suel shareholder, his executor, 
administrator. or USSIETIS, il rovalty Upon all eoods manufactured 
under his patent at the rate of fifteen per centum upon the whole- 
sulle price of such voods, and the c mi pany <hal] continue to have, 
use, and enjoy all the rights and privileges granted by such patent 
during the term for which the sam shall have been granted, or 
any renewal or extension thereot 

Kightes nth. All inventions and improvements hereafter miacd by 
any shareholder In sid COMPANY shall become ana be the property 


ovinent and all compensation 


of said COMPANY, and any prart Hts eranted or issued for any such 
ive ntion or Improvement shall De eranted and issued to sacl COlti- 
pany only. 
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Nineteenth. The said James Q. Bradt, being indebted to said 
(rcorge Ie. Hayes in the sum of five thousand five hundred and 
twenty-five dollars and fortyv-cight cents, it is agreed that said 

Bradt may transter anid pledge his shares of said stock to 
1()s seid Haves as collateral Security for the pavinent of his said 

debt to him, and that all dividends thereon shatl be paid to 
said [ayes until such debt shall be paid ’ 

ln Wwithess whereol the parties to these presents have hereunto 
set them re spective hands and seals the day and year first aforesaid. 

GEO. BE. aS AYES. [t. 8. 
THEO. G. LEWIS. rh. s. 
GEO. BR. SNOW. . & 
JOHN E. ROBIE, Jr ic # 
JAMES Q. BRADT. i 


5 


| ee | 


STATE oF New Yorn, Erie County, City of Buijalo: 


(dn this Oist dav of May, A. D. 1872. before me, the subseriber, 
personal] ct] peared (reorge I Haves, Theodore Gi. Lewis, (Creorge 
Bb. Snow, John i. Robie, Jr. and James (). Bradt, all known to me 
to be the individuals deseribed tn and who executed the within 
cnowledwed thie execution thereof, 

THOS. BATII, 
Nola y Publie in and for beri (ounty 


instrument, and severally ae 


STATE OF NEW YORK, | __- 
boris (onli. } gr 
ag CLERK s OFFICE. 


I, Joseph ke. Ewell, clerk of said county, do hereby certify that I 
have CCP Pays 7 the tllplie’ Ne | COPY, artiels ~ ot assoclation. and CON 


original articles of association 


_— 


fos ( nalorss hiehis thereon with ll 
and its endorsements entered and on file in this office, and find the 
same to be true transcripts of and from the said originals and the 
Whole of each thereof 

bh Withess whereof lave hereto sel iy bisatae canned aflixed thie 
seal of said county at Buffalo this 2nd dav of January, 1SS3. 


pes 7 J. EWELL. Cleri 


(hondors Pedi lexh leit ¢ : I: tle June [{), ISSS5. 
hag exaipir “DO January 2d. ISS3. Geo. Gerhum. examiner 
No. x, ae shares, 


The Buttalo ‘a ritial Manutacturing Compan oft Butlalo. N. .¢ 


ie county, N. Y., 


Thus certifies thisat Teun = 0), Dractt. of Buflalo. lor 
‘ . 
llears Cucih, Ft) thre 


Is entitled to tiftv-seven shares, of one hundred dol 
Duffalo Dental Manufacturing Company, a joint-stock association 
(not incorporated, but)-organized under articles of association and 
agreement bearing date of the twenty-fourth dav of May, A. D. 
IS7 2. executed by all of the shareholders in said COMPANY, in ana 
by Which it is provid i|— 
That the organization of said company shall take effect from 
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April Ist, 1872, and shall continue twenty years from that day, un- 
less sooner dissolved by law or as — rein provided. 

That each share of the stock of said company is subject to sueh 
assessinents as may from time to time be made thereon by the di- 
rectors to pay any losses, damages, expenses, or other liabilities 
Which may accrue in the business of said company. 

That the transter of sid shares or the Interest thereby repre- 
sented shall be made only upon the consent in writing of at least 
four of the directors. 

That said shares shall be assignable or transferable only In Person 
or by attorney Upon surrender of this certificate: that no assignment 
or transfer of said shares shall be made while any call or assessment 
Iss unpaid thereon or while said shareholder is indebted to said com- 
pany, and that said company shall have a len upon the shares and 

hnterest in) said COMPANY of any sharehold r indebted to it for the 
amount of such indebtedn: ss 
110) That in ease of a sale of said shares by virtue or In pur 
suance of any ord Te. jyudgm nt, or decree ot any court the 
Said COT pany shall bn entitled Lo thie shares =) sola Upon pavrrent 
of the value thereot to thie |) rsoh to whom the Siilhe shall have 
ie hb so co] 4 and that the share hel l¢ r named in this certificate, 
upen the said shares being properly transferred to him upon the 
books of thi COMM ANY, shall ln COMIC A We mber of sail COT PAY, 
<ubject to all the abilities thereot and entitled to all the benetit- 
arising therefrom, from and after the date of such transfer, as fully 
iis if he liad CNX cuted said artiel ~ ot ‘iss elation and nereement. 


oe 7% : ie | 
(On margin: | Capital stock thirty-five thousand dollars. Shares 


Ole hundred dollars each. 
lh Witllless whereof the it] COTMP NATL las Crillst d this certifieate to 
be sened by its president and secretary and countersigned by the 


ee 
} 


treastirer, al the COMM? Muy s othee, in thre City Oo; Dutlalo, New York. 
this tw ney -fourth «i ‘aN of May, A.D. one thousand eloht hundred 
and seve ntv-two 
| GEO. E. HAYES, President. 
JOHN FE. ROBIE, Jr. Secretary 
JOIN bk. ROBIE, Jn, Dreasurer. 
Know all men by these presents 
That [, James a2. Bradt, of Buffalo, Eric countv, New York, of the 
first part, for and in consideration of the sum a seven thousand 
dolla . law ful money of the L nited States, to Ine In bane patel ut 
or before the ensealing and delivery of these presents by George B. 
Snow, Theodore G. Lewis, and John Ek. Robie, of the same place, ot 
the second part, the re celpt whereof Is hereby acknowledged, have 
bargained and sold, and by these presents do grant and convey, 
unto the party of the second part, their successors, executors, ad- 
ministrators, and assigns, all my right, title. and Interest in 
11] and to any and all the property of the Buti; ilo Dental Maiuu- 
facturing Company, being the same property described in 
and covered by two certain chattel mortgages bearing even date 
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herewith and also fiftv-seven shares of the stock of the Buffalo 
Dental Manufacturing Company. 

And the said party of the first part hereby covenants and agrees 
to and with the said party of the second prea that he will not en- 
eave in the manufacture or sale of dental woods ot uny deseription 
a said city of Buffalo, and will not manufacture any of the special- 
ti = of the party of the second part controlled by them . have and 7, 
to hold the same unto the said party of the second part, their sue- 
cessors, executors, administrators, anid SSIS, forever: and | do 
for myself, my heirs, exeeutors, and administrators, covenant and 
agree lo and with the said party of the second part to warrant and 
defend the sale of the said property and stock and rights hereby sold 
unito the said party of the second }) rt, their successors, CXecuLors, 


administrators, and ASSIGNS, against all and every person anid per- 


wg 


Sons Wholisoever, 
ln witness whereof | have hereunto set my hand and seal the 25th > 
day at January, in the vear one thousane elelit hundred anid Secy- 
ChHLV-seVe li. 
JAMES Q. BRADT. [1. s.] 


Scaled and delivered in the presence of— 


Srate or New York, | 

( only of kite. j o 

On the 25th day of January, in the vear one thousand eight hun- 
dred and seventy-seven, before me, the subscriber, personally came 
James Q. Bradt, to me known to be the person deseribed in and who 
executed the within instrument, and acknowledged that he executed 
the same. ) 

ROBERT P. WILSON, f 
Notary Public hi and for ris (4. 


(endorsed :) “* Exhibit DO Filed June 10. 1SS5, . 
12 Exar “EA January 2d, 1S85. Geo. Gorham, examiner. 
Borrano, N. Y., slug. d0th, 1ST. 
Reeeived of Butlalo Dental M’t’e Co. one hundred and forty-six : 


dollars and seventy cents, in full of all indebtedness to date. 


$116.70. GEO. &. HA YB. 


(endorsed :) “ Exhibit bk.” filed June 19, 1SS3. ' 
. . > ‘ 
Lhe Defendants Kehihits. 
) 1 ro 


DirvarRTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
of this office of the letters pritent granted Creorge b. Snow July af 
[So t—No. 11507—for improved mode of ringing bells by steam. 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this Sth day 
of October, in the vear of our Lord one thousand eight hundred and 
elylity-two, and of the lnedlependence of the United States the one 
hundred and seventh. , 

[SEAL.| kK. M. MARBLE, 


( OMMLISSLONCY. 


114 No. 11307. 
Unirep Sratres or AMERICA. 


‘To all to whom these presents shall come: 


‘ 


Whereas George B. Snow, of Buffalo, N. Y., has alleged that he has 
Invented anew and useful improved mode of ringing bells by steam, 
which he states has not been known or used before his application ; 
has made oath that he is a citizen of the United States ; that he does 
verily believe that he is the original and first inventor or discoverer 
of the said mode, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used ; has paid into 
the Treasury of the United States the sum of thirty dollars, and 
presented a petition to the Commissioner of Patents signifying a de- 
sire of obtaining an exclusive property in the said mode and pray- 
Ing that.a patent may be granted for that purpose: 

These are, therefore, to orant, according to law, to the said 
lle Gieorge B. Snow, his heirs, administrators, or assigns, for the 
term of fourteen years from the eleventh day of July, one 
thousand eight hundred and fifty-four, the full and exelusive right 
and liberty of making, constructing, using, and vending to others to 
be used the said mode, a description whereof is given in the words 
of the said Snow in the schedul here unto annexed and is made il 
prar of these presents, 

[n testimony whereof IT have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the CiL\ ot Washington, this eleventh 
day of July, in the vear of four] Lord one thousand eight hundred 
and fiftv-four, and of tue Independence of the United States of 
America the seventy-ninth 

ISEAL. | ROBERT MeCLELLAND, 


Necre lary of thee ite rior. 


C‘ountersigned and seal d with the seal of the Patent ()thice. 
(. MLASON, 


: Pe 
Commissioner of Patents 


| ]¢) Npeeinoeation horming Pari ot Lethe rs Pate nl No. | 1 ep gs Dated 
July 11, USo4. 
To whom it may concern : 
cit known that I, G. B. Snow, of Buffalo, in the county of Erie 
and State of New York, have invented a new and useful method of 


emploving sicam to ring the bells of locomotives; and other bells 


9—23-4 
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and I do hereby declare that the following is a full, clear, and exact 
description of the same, reference being had to the accompanying 
drawings | forming art of this specifieation, In which— 

ie, li i longitudin: il vertical section of the upparatus le iy}? lov 

ed toa wes l]. 

1 2Zisa plan of the =ame. 

Similar letters of reference indicate corresponding parts in both 
ios, 

My Invention relates to the application of steam power to the 
ringing of the bell, and it consists of a novel combination and ar- 
rangement of a direct acting engine with the bell in such a manner 

that the bell. being SW by the engine in one direction, 1s 
L117) ~—s allowed to swing in the opposite direction by its own gravity 

and momentum, and is caused thus continuously, wutomatl 
cally, to work with the same freedom, but greater regularity anid 
consequent increased clearness of note, as is obtained by the ordinary 
bvcenitiail Process Ol ringing, 

To enable others to make and use my invention [ will proceed to 
desertbe its construction and operation : 

A in the drawing Is the bell, which Is suspended by iA voke, >», of 
the usual kind, furnished with a lever, C, for the purpose of ringing 
It. Ld) is the steam evlinder, which ts placed In a suitable position 
for its piston Eto connect with the voke, and) by its movement to 
“Wine the bell, Phi bore of the evlinder for il locomotive engine 
would require to be of a diameter about one anda quarter (1 t) meches, 
and of a leneth about four amd a half | tt) Inches The piston-rod 
I’ works through a stufling-box at one end-of the evimader, which is 
closed, and it carries a cross-lead, Gi, which works on a fixed guide 
rod, Hl. The other end of the evlinder is open to the atmosphere 
At the closed end of the eylinder there isa valve-box or steam-chest, 
IK. which receives a steam pipe, e, from the boiler, and has a steam 
port, a, leading to the evlinder and an exhaust port, 4, leading to the 
atmosphere. The slide valve | which this valve-box contains has 
a rod, ¢, passing through astufling-box and furnished with two tap- 
pets, dd’, between whieh it is embraced by a fork on the cross-head 
(i. “These tappets are adjusted so that the fork shall come in con- 
tact with them: to Open or close the steam port at the proper time, 
and thus reoulate thre movement of the pis ston, The CTOss- head Is 
connected with the lever C of the bell-voke I} Ly ‘l chain, J. 

ie, l of the drawing represents the steam port a open, 
11S) and the steam acting on the piston, which has nearly termi- 
nated its stroke, owing to the cross-head having come in con- 
tact with the tapped d° and berg about to move the valve to close 
the steam port anid Opel the exhaust port, As soon as the steam is 
shut offand the momentum of the bell is spent the latter will swing 
back, drawing with it the piston, until the cross-head strikes the 
Lily} et @ and moves the valve far enough aia ts the steam port 
and close the exhaust port, when the motion of the bell will be again 
reversed. 

The motion wha is thus given to the bell is precisely similar to 

that produced in ringing by hand, and could not be produced by 
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the direct application of steam power to swing it in both directions, 
which must produce too positive a motion and could not allow it to 
swing with the same freedom as when the power is only applied in 
one direction and the bell is allowed to return under the influence 
of gravitation alone. ) 

I do not claim of itself as new ringing bells by the application of 
steam power, as such in a positive manner, by rgidly connecting 
the engine with the bell in both directions of the swing of the latter, 
has before been done, nor do I claim the several devices herein 
named individually as new, but I do claim as new and useful, and 
desire to secure by letters partent, the manner herein described of 
ringing the bell by the application of steam power and the gravity 
and momentum of the bell combined by means of the direct acting 
engine attached by chain, or other equivalent mechanical device, to 
the bell, and arranged, combined, and operating with the bell as 
specified, and so that the bell ts swtilhge in one direction by the en- 
vine and then let loose or free to swing back in the opposite diree- 
tion by its OW) oravity and momentum to produce the ring or sound, 

and the steam alternately admitted to and exhausted from the 
11!) engine by the action of the engine and movement of the bell 
combined, substantially ils specified, and whereby the same 
freedom in the swing of the bell to produce a long and clear sound, 
as is produced by the ordinary manual process, but with greater 
regularity and consequent increased clearness of note, is automati- 
cally obtained, as herein set forth. 
GEORGE B. SNOW, 
Witnesses : 
REUBEN G. SNOW. 
GEO. bE. NEWMAN. 


(llere follows diagram nrarked }?. 1199.) 


(-? Lio.) 


DEPARTMENT OF THE INTERIOR, 
[NITED STATES PATENT OFrrice. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters pritent eranted Isaac L. Bennett, Febru- 
ary 6, 1849, No. 6096, for improvement in piston valve inclosed in 
the steam evlinder. 

In testimony whereot 3 I. \I. Marble, (‘commissions rot Patents, 
have caused the seul of the Pete nt Othee to be affixed this oth day 
of January, in the vear of our Lord one thousand eight hundred and 
elghty-three, and of the Independence of the United States the one 
hundred ana seventh. 

[SEAL | Kk. M. MARBLE, 


Conumissioner. 


is GEORGE KB. SNOW ET Al. VB. 


12] No. 6006. 
UNITED STATES OF AMERICA. 


To o whom these letters patent shall come: 

Whereas Isaae L. Bennett, of Westerlo, New York, has alleged 
that he has invented a new and useful piston valve inclosed in the 
steam cylinder, which he states has not been known or used before 
his application; has made oath that he is a citizen of the United 
States: thrat he does Vi rily believe rrat he Is the original and first 
Inventor or discover rot the sit valve, ana that the Sate hath not, 
to the best of his knowledge and belief, been previously known or 
used: has paid into the ‘|| reasurs of ft 
thirty doliars, and presented | petition ti the (‘onmmissioner of Pat- 
ents signifying a desire of obtaining an exelusive property In the 
said valve and praying that a patent may be granted for that pur- 


Pose ; . 
hese are, therefore, to grant, according to law, te the said 
1? Isace L. Bennett. his heirs. administrators. or assigns, for the 


term of fourteen vears from the sixth dav of February, one 
thousand eieht hundred and forty-nine, the full and exclusive right 
and liberty of making, constructing, using, and vending to others to 
be used the said valve, a description whereof is given in the words 
of the said Isaae L. Bennett in the schedule hereunto annexed, and 
Is made a part of these presents. 
In testimony whereof [ have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been herennto attixned. 
Given under my hand,at the city of Washington, this sixth div 
of February, in the -vear of our Lord one thousand eight hundred 


nid forty-nine, and of the Independence oft the l nited States of 


America the seventy-third 
[SEAL. | JAMES BUCHANAN. 


Necre lary of Slate. 


Countersigned and sealed with the seal of the Patent Office. 


EDMUND BURKE, 


fo pissioner of Patents. 
(Here follows diagram marked p. 125.) 
1-1 NSpecifeation Forming Part of Lett is Patent No. CON). Dated 


he hruary (it}). IS40. 


To all whom it may concern : 

be it known that IT, Isaae L. Bennett. of the town of Westerloo, 
In the COUNTY of Albany and State of New York, have Invented a 
hew Improvement in the “cut-off” valves for steam engines, called 
“ Bennett's circular cut off which is described as follows, reference 
being had to the annexed drawings of the same. making part of 
this specification. 

Figure Lis a longitudinal section through the eentre of the steam 
chest and steam cylinder, the arrows showing the direction of the 
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steam when the piston is at the position represented by dotted lines 
in moving toward the opposite end of the cylinder. 
igure 2 is also a longitudinal section of the steam chest and steam 
evlinder, the arrows showing the direction of the steam when the 
piston Ix at the position represented by dotted lines, its motion 
having been reversed and it being in the act of moving toward the 
Opposite end of the ev linder, 
125 igure 5 is a transverse section of the steam evlinder and 
chest on the dotted line « x of Fig. 1, showing one of the 
valves and the piston rod 
Sinilar letters in the several figures refer to corresponding parts, 
A is the steam evlinder and B the steam chest, made in the usual 
biahher, OF Ih any convenient Way, ('¢”’ are the two heads: D ts 
the entrance for the steam from the boiler: Ek’ are two induction 
tubes through which the steam passes from the steam chest to the 
ey lind r, when the said tubes are alternat \ opened by the move- 


‘ 


mentof the sliding ring valves: FF’ are twoeduction tubes, throngh 


oo 


Which the steam escapes from the evlinder. havine acted avwainst the 
two sides of the piston alternatelv: (| Gi are two sliding ring 
valves for opening and closing the induetion and eduction tubes 


alternately: TL is a parallel connecting rod, which conneets the two 
siding valves and causes them to move simultaneously when one ot 
them is struck by the piston; Kois the piston, moving alternately to 
the riclit ‘anid left betwee 1 the valves: # I~ hie piston rod 

The valves () G’ are of the form of short hollow eviinders the 
liam ter ol the =fteam C\ Linaele - and pack d with one tallie or oth r 
packing, in any convenient way. The valves are fixed to the rods 
Il, so that when one eduction or induetion tube is open the other 
will be closed, having just play enough in the evlinder longitudinally 
to produce this result. : 

The piston is made solid like other pistons, and is packed and 
secured to the rod Lin the usual way. Its diameter is equal to the 
jnternal diameter of the eylinder. 

‘The connecting rods of the valves pass through the piston, the 

the apertures in the piston through which the connecting 
1vt rods pass being packed in any suitable and effectual manner, 

<0 that the roints shall be steam-tight and vet allow the piston 
to slide freely back and forth over them. 

Operation —he steam chamber 5 being filled with steam trom 
the boiler will pass through the induction tube I to the space be- 
Lweell the piston ana thi end A’ of the evlinad r and will drive the 
piston toward the opposite end A® of the evlinder, and during its 
traverse it will strike the valve G’, Fig. 1, and move it against the 
end A* of the evlinder in the position represented at G’, Fig. 2, and 
at the same time will change the position of the va 


) 


ay (y sf the op 
. ’ . i. ‘ . } : , 
posite end of the evirnde 2 bee conhe ted; DV the rods | 


I 

[ thus 
7 iYy } 7 1) ft) } thie I< bieat ‘ : t +} : } ; } i ‘DVT 7 
closing thre LUC lion Lube 2. tboat Was open i Lie COMMICICeCIIECTIIL O1 
the operation and opening the one (I:’) that was closed, and producing 
a like change in the position of the valves with respect to the edue 
tion tube, letting off the steam at one end and contining it at the 
other end. The instant the piston Is brought to the position repre 
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in the defendant's steam bell-ringer, the plain and explicit language 
of the specification requires a construction of the first claim, which 
will enable the defendant to escape lability as an infringer. The 
first claim must be limited to a combination in which the piston 
an piston rod ure detached from each other. 

The patentee doubth == considert d that thie le tachment ot the pis- 
ton and piston rod would assist materially in effecting one of the 
two expressed objects of his invention, viz., the prevention of leak- 
ave ot Stein. ‘To prevent the escape of steam around the piston 
rod he proposed to confine the steam behind the piston instead of 
ntroducing it into the evlinder in front of the piston, as was done 
in his earlier invention. Accordingly he located the steam passages 
behind the piston, and adopted a tightly-fitting piston ; and, in order 

thicat thre piston miiglit retail tiglit, ie adopted a detached 
132 piston rod to relieve the piston from lateral strain. The speet- 

fication states that “the piston is disconnected from its rod 
to prevent any lateral strain being communicated to it, thereby de- 
creasing, to some extent, the wear of the piston in the evlinder;” 
and further, “aif the piston is closely fitted it will wear a long time 
with ve ry littl loukuage, and what there may be will -be caught in 
thre annular SerTooves ith thre sili a} thie Piston ana passed at once 
thar uli thie ‘ x hiaust pXkissapes, thus prreyve tine hii leakage through 
the piston rod.” “Phe drawings show a detached piston red, and all 
the co Operakuhyve devices are conformed and adjusted to a detached 
rod, such as the long sleeve in the evlinder, to guide it and the eol- 
lar on the end of the rod to limit its movements 

lh is Impossible to ignore the particular construction of these two 
parts Which ts thus pointed out as material. As the defendant's bell- 
ringer does not contain such a piston or piston rod, infringement ts 


iil 
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leo shown The bill is ther lore clisinissed 


Kndorsed: Opinion fof] Wallace, J. Filed Dee. 4, 1883. 


y*hs ) : 
Le ded Petition. 


(jreuit Court of the United States for the Northern District of New 


York. In hq uity. 


Grornce B. Sxow, Thropore G. Lewis, and Joun E. Rope, 
Complainants, 
is 
Turk Lake Snore AND MICHIGAN SorTHerRN Raitway Company, 
Detendant. 
To the honorable the Supreme Court of the United States: 

The appeal of George B. Snow, Theodore G. Lewis, and John E. 
Robie, the above-named complainants and appellants, respectfully 
showeth : 

That upon the seventh dav of August, A. D. 1582, the above- 
named complainants filed their bill in the cireuit court of the 
lnited States for the northern district of New York. in the second 
circuit, against the above-named defendant and appellee, alleging 


Pipe. GEORGE RB. SNOW ET AL. VS. 


that the said defendant was a railway corporation, organized, exist- 
ne, and dol lhe business under nie by virtue of the laws of the St ate 
of New York, and of ~— States, and having, possessing, and Oper- 

ting a rallroad track or ae with their locomotives and appur- 


manees, irom the ar Buffalo. in said northern district of New 
Vi rk. to the ¢ iny oe ( hh cava, in) the state ot [}linois. 
134 That “on said complainants were the sole offices rs, directors, 


sharechol le rs, associates, and persons in interest in a certain 
joint stock as sociation, duly organized on the 24th _ ay of May, 1872, 
under the laws of the State of New York, with not exe eeding five 
shareholders or associates, cli known iis the Buffalo Dental Manu- 


facturing Company, and now existing and doing business at said 
Cityv of — lo Hal pride the Lith day of June, A. DD). 1872, the 
complai at - 2B. Snow, was ‘he original and first Inventor of 


au certaih new ae. useful i Iproy nent mn steam bell-ringe rs hot 
known or used by others before his invention thereof, and which 
brated lot, al the time of lis application lor a pretent therefor, been inh 
philic use or on sale for more than two vears prior to such applica- 
tion: that the said mventor, subsequent to the filing of said appli- 
eutiohn tor letters patent, by an dlstrument i Ww riting duly executed, 
assigned to the said Butfalo Dental Manufacturing Company all his 
right, title, and interest in and to the said invention, and au- 
thorized nial directed tie (C‘ormiisslone I of Patents to Issue let- 
ters prea nt for the said ivention im the name of the sic Butlalo 
Dental Manufacturing Company, and that letters patent of the 
United States for said invention were accordingly issued and 
eral d to said Buffalo Dental Manufacturing Company, bear- 
ing date the eleventh .day of June, A. D. 1872, and 
By numbered 127,955, for the term of seventeen vears from the 
said date last named, and that the said COnpAany had CvVCr 
since said date remained the sole owner of said patent and iInven- 
tion: that the said letters pratens had been Infringed by the said de- 
I ndant sine the date thereof and prior to the filing of sald bill of 


complain I) the constructing for use and using on its said railroad 
steam be ah vers embodying the Invention described in and se- 


cured Ly this cual letters prrlene, Wherefore the complainants prayed 
the usual writ of subpoena, directed to the defendant, an injunction 
against the said defendant enjoining it, its officers, servants, and 
agenis, fromm making, putting in use, or using the said invention on 
the said railroad, and an account of damages and profits which 
have accrued or arisen on account of such infringement. 

That a writ of subpeena having been duly issued out of the said 
elreult court, purstlant Lo tha praver of thie bill of complaint, of 
Whieh service was duly made on the president of the said defend- 
ant, the defendant — therein, by George Payson, Esq., its 
solieiter, and filed an answer wherein the defendant admitted that 
it Was a corporation owning and operating a railroad as alleged in 
said bill, and that a patent for improvement in steam bell-ringers 

Was issucd in the name of George 1}. Snow, assignor to the 
156000 Butlalo Dental Manufacturing Company, dated June 11th, 
ISe2, and numbered 127,955, but the defendant alleged that 
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the alleged invention had been in public use or on sale in the United 
States for more than two vears prior to the application for a patent 
therefor, and with the consent and allowance of said Snow, and the 
said defendant denied that it had made or caused to be made or put 
in use or used any steam bell-ringers containing or embodying the 
invention deseribed in said patent, or was now using or intending 
to use any such bell-ringers, and denied that it had ever in any way 
infringed said patent. 

Replication to the answer of the defendant having heen duly tiled 
on the part of the complainants, and the proofs of both parties taken, 
the cause Came on to he heard Ol} pleadings and prools at the No- 
vember term of said circuit court for the northern district of New 
York, ‘sitting at Svracuse, in the year 1885, where, after argument 
by the counsel for the respective parties, it was determined by the 
court that there had been no infringement by the said defendant of 
the letters patent of the United States, dated June 11, 1872, num- 
bered 127,955, for improvement in steam bell-ringers, set forth in the 
said bill of complaint, and thereupon a final decree was made by 

the court and duly entered in the said eause that the said 
137) bill of complaint be dismissed, and that the defendant. re- 

cover its costs in this cause against the complainants, to be 
tuxed, which costs were subsequently in the said cause taxed and 
adjusted at the sum of fiftv-two dollars. 

Wherefore these appellants appeal from the whole of said decree 
of said ecireuit court of the United States, and respectfully pray that 
the decree of the said circuit court and the bill, answer, pleadings, 
depositions, evidence, and proceedings in the said eause may be 
cent to the Supreme (‘ourt of the United States without delay, and 
that the said supreme Court will proceed to hear the sald cause 
anew, and that the said decree of the cireuit court and every part 
thereof mav be reversed, and that the said defendant and appellee 
I} be declared to have infringed the said letters patent of ihe 
suid complainants named in the bill ef complaint, and that the said 
cause may be remanded with iInstruetions to award to the com- 
plainants the injunction praved for in the bill of complaint, and to 
assess In favor of the said complainants the amounts of the profits 
siniel damage =< which are recoverable in the said cause in favor of the 

complainants against the defendant, and to render in favor 
13S of the said complainants a final deeree thy refor, or that the 

said Supreme Court may direct such decree to be rendered or 
such further proceedings to be had by the the said cireuit court as 
thi Justices of the case may require, and that the appellee Mav be 
decres 7 LO pay to the appellants their Proper costs, us well of the 
sald circuit court as of the Supreme (Court. 

Dated January 2, 1SS4. 

JAMES A. ALLEN, 


Solicitor and of Counsel for Appellants. 


LU—25-4 


COL Sot lee ee 


12s eae 


a ee Fj > ae ’ ‘ck — # —_ > 
* a i Ce Pe ee 6 ae 3 . 
te oat BS Fs Sg re tegen ee Bee ee ho eEPS 
OT Oe Be a el ee a ee 
os > Sort! wh Caer i ae wicks * 
—* he ' + . * 
- 
‘ / 
é a / ‘ie, 


/ 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 15586, 


No. 234. 
GEORGE B. SNOW, THEODORE G. LEWIS AND JOHN E. 
ROBIE. APPELLANTS. 


US, 


THE LAKE SHORE AND MICHIGAN SOUTHERN RAILWAY 


COMPANY. APPELLEE. 


BRIEE OF APPELLANTS 


JAMES A. ALLEN. 
of Counsel for Appellants, 


Berrato, N. Y. 


S ee ee ee ae aie, 2 Oe te ee 
4 a ee ee 
* ae +e pe . ee ss 
* 
+ * * & id 


ee ee a ee 


4 
I 


SUPREME COURT Ol THE UNITED STATES. 


OCTOBER TERM, 1 ssG, 


‘ ‘ . a rg . . ‘ » . 
Grorek B. Svow. THeopore G. Lewis 


and Joun EF. Rone. 
Appellants, 
Vs, 
Tue Lake Suore & Micnigan Souvru- 
ERN RAILWAY COMPANY, — 
Appellee. 


BRIEF FOR APPELLANTS. 
STATEMENT OF THE CASE. 


This spit was brought in the United States Cireuit Court for the 
Northerti: District of New York ‘by the appellants as complain- 
ants for allewed infringement by the defendant, The Lake Shore 
nnd Michigan Southern Railway Company, of Letters Patent 
127.933, dated June 11, 1872. for an. * linprovement in Stéam 
Bell Rinwers.” granted to George Bo Snow assignor of the com- 
piainants, ' | 

The bill of complaint made the usual averments, and con- 
tained the usualpraver for an injunetion and account of damages. 

The answer setup the invalidity of the complainant’s patent by 
reason of the invention having been tao public use and on sale 
more than two vears prior to the application for a patent, and 
that the defendant had not infringed. 

A replication was filed. and proofs taken. and the cause brought 
to a final hearing on pleadings and proofs at the Term held in 
Svracuse in November, 1883. when the defendant's counsel con- 
ceeded the validity of the patent. and insisted only on the defense 
of non-infringement. 

The Cirenit Court gave to the patent a construction adverse to 
the views of the complainants, and directed a deeree to be entered 
dismissing the bill, 


ASSIGNMENT OF ERRORS. 
The complainants havine taken prompt appeal to this court 
ASsiZh US errors: 
[. 


The eourt below erred in giving a limited construction to the 
first claim of the appellants: Letters Patonts. 


2 
Il. 

The court below erred it hole ling’ that the first « ‘daim of the A}p- 
pellant’s Letters Patent was restricted to a combination in which 
use Was taiude of a detached piston rod, 

IIT. 

The decree of the court below was errone ous indetermining that 
the appellee had not iafring ed. 

lV 

The court below erred itl cl ESTED sine the | itl of compl bint. amdin 
refusing a decree in favor of the appellants awarding against the 
appellee an inpunetion ands ccoun of damninaios with costs of sult, 

ARGUMENT. 
FIRST 
State of the Art and Coastruction of Letters Patent. 
ln order to give a oproper construction to the specification and 


claimsof theappellants’ Letters Patent it is necessary first tocon 
sider What is shown in the record respecting the state of the art. 

But one prior patent for a Steam Bell Ringer has been put in 
evidence in the case tor the purpose of showing the state of the 
art in advance of the patentee’s invention, and this is a patent 
datell July 11. D854. eranted to the present Inventor, the appel- 
lant. George Bo Snow. The specification of this earlier patent 
states that the patentee doos “not claim, of itself. as new, ring- 
ing bells Ly\ the application Of steam power, as such ina positive 
manner, by moidly connecting the engine with the bell in) both 
directions of the swing of the latter. las before been done.” 

While the problem of ringing a bell which is hunge in a voke in 
the usual manner. is an apparently stimple one. there are certain 
conditions whieh dust be complied with before a mechanical 
appliance can be devised which will do the work successfully. The 
oscillations ofa bell are stuilarto those of a pendulum: it con- 
stantiv varies in its specd frome quiescence at the instant of 
termination of its swing to fall specd as it sweeps bw the middle 
point ofits are of \ bbration As it POSSeCSSCSs considerable weight 
its inertia will not permit of @ sudden arrest of its movement. A 
mechanical bellrinwer rhitest.. ther hOoTe’, he so constructed threat i? 
will follow the movements of the bell, allowing it to swing freely 
and at its own speed. and to move ina ereater or less are of 
Vibration, according to its iomentum, 

Foran instance: Ap oscidating movement inan unvarving are, 
like the movement of a rock-shatt actuated hy aecrank or ecceentrin 
. by means ofa rigid connecting-rod, would be manifestly unsuit- 

able for the Purpose, as Its spe | world only HpPpProxiniate that of 
the bello at the best: and thon oniv at a certain rate of vibration. 


A faster rate would induce very serious strains in the connecting 
nie elitism, aimed if excessive would lead to breakage. 

The Snow patent of D854. alluded to above, is the result of an 
“attempt to imitate mechanically the intertittent pull of the hand » 
by which bells ave usually rang. This is «cident from the speeifi- 
cation, Which states that “the motion Which is thus given to the 
bell is precisely similar to that produced in ringing by hand,” &e. 
(fo's. 11G-119). 

The drawing of the patent shows, aml the specification de- 
scribes, a bell, hanging from a voke, mounted in bearings, in the 
usualimanner, Toaerank ( fastened upon one end of the voke, 
Isittached by means of a chain J. the crosshead @ of a single- 
neting engine. Although not clearly shown in the drawing, the 
relition of the crank to the bell and engin ois such that when the 
bellis at the extremity of its upward swing on the side farthest 
from the engine the erank will be ‘Son center.” or in line with its 
chain connection to the engine: and the piston / of the engine 
will have been prriilee to the closed end of the eviinder sunied thereby 
brought into position to receive and transmit the foree of the 
steam (see Snows sketeh, po 70; also fol. a7). It will be ob- 
served that from the nature of this connection, the engine can 
pull the bell in one direction, leaving it to swing freely as far as it 
Willafter the engine has ceased to act upon it: and the bell will 
poll the piston of the engine to the end of the evlinder nearest the 
bellas it makes its return swing. At no point of the are of vibra- 
tion of the bell ean it) be suddenly arrested In its motion by its 
connection with the engine. Tt can even turn completely over 
Without impediment: and the @reatest strain which the work- 
ie parts can possibly receive is that due to the pressure of steam 
upon the piston, | . 

Phe valve-motion consists of a slide-valve 7 with a valve-stem e, 
hea cing upon it tappets 7d which are alternately struck, for the 
purpose of shifting the valve. by the arm @ which forms a part of 
the cross-head of the engine. 

The parts being in the positions indicated in Snow's sketeh.” 
the valve will have been shifted by the arm G striking the tappet 
d (referring to the patent drawing). admitting steam to the 
eviinder. As the bell turns in its bearings the pull of the piston 
is transmitted to the crank Cuntil the valve is shifted by thearm 
(¢ striking the tappet 7: closing the stent port and opening the 
exhaust port: when the movement of the piston will cease. The 
tell thus receives an impulse precisely similar tothe pullgiven by the 
he ud and rope: leaving it to swing freely os far as its momentum 
willearry it. Onits return swing it will. if the force imparted to 
it Was sufficient. rise again to the position shown in “Snow's 
sketch.” when the engine will again take steam and lapart to it 
rother Pennpoutd se, 

The bell. then. receives the sme intermittent pull from the en- 
vine that it receivesfrom the hand and rope.and swings back and - 
forth. at each movement receiving a stroke from its clapper, thus 
viing two sounds for each Hnipuise it reccives from the engine. 


*;* j 


hose sounds will be of unequal rythm (Renwiek. fol. (0). 


While this deviee accomplished the end for whieh it was de- 
sivined. Viz.. the imitation of hand ringing boy trewehiatmisin, it 
developed When print Intopracts 7? cit objectionable features, ane 
7 COS UeTiCe it never passed ly Vorud thie stave of eXperinental 
me: the patentee deriving no emollient from the Hivention. 

A great defeet was its dack of continuity ia its Operation. The 
provision Of meaus by which the return movement of the Loe] 
would be most effeetuslly © aploved to shift the piston aud valve 
of the engine to the positiow bor t: ‘ine steam had not been con- 
trived., ln this earher deviee the slitting of the valve and the 
admission of steam: were timed to take place when the bell was at 
the very end of its are of ose bation. which therefore admitted of 
bot little variation. Mr. Renwick says: ‘In the patent of 1854, 
von if modified into the form: of tue Snow sketch, the valves are 


; 
shifted when the bell is asceudine—contrary to theforce ofgravity 
COTES rs there ds damon if the pressure of steam: be sliehthy 
insufficient. or if the valve tais become sticky by long standing 


stiilor il ‘the moving parts have become dirty, the y ‘alves will not 
he clean thrown over, so as to close the exhaust and open the 
steam: the only power to actuate the valves being the momentum 
of the bell im Opposition to the force of OTaVvity. I know that 
there will be this difficulty because [have been often troubled by 
its eXistence im steam engines without a fly wheel ino whieh the 
valves were moved either by a tap ae : connected to a piston-rod 
and piston, as shown in the pateat of PSo4: and the same diffi- 
culty would exist if the valves were imoved directly by the piston.” 
Ifthe bell fell short of the required point. from: deficient steani- 
pressure. or aecidental inerease of friction, the valve would not be 
shifted tar enough to admit steam to the piston, and the bell, re- 
cerving no impulse. would ec: He ite thotion (Renwick, lols. GS, G9, 
(0.71.72). ton the wbhew: hand. the steam pressure should rise, 
the erank (would piss its eentcer, bined the | a Hi wot frail to fall 
and would remain stationary, orels* turn over, 

Obviously, the guaranty that the deviee when once put tn tne., 
tion Would continue automatically operative, was an essential 
one, and heremn Snows original invention was laekine ina fea- 
ture of the first rank on pore tie portance, 

As the enome pulled tyro Its connection with the bell steam 
Was tse bupon the piston-rod side of the piston. and this necessi- 
tated the use of a tight stuffing-box around the piston-rod, to 
prevent the escape of the steam Vnother stmiihar stuffing-box 
was require} for the valve-stem. These are plainly shown, but 
not lettered i the poartenit drawing 

These stuffing-boxes required Occasional repacking ond almost 
daily attention to prevent leakawe. and thus their maintenance 
formeda great partoft the laborreiired to keep theengine in order, 
lt is obvious that it would be very advantag@weous and add much 
tothe desirability of the beil-ringer when put into practical use, 
iit Were so arranged as to render them unnecessary, 

The bellringer patented by Snow in PS@2. on which the pres. 
e*tyl suit Is broueht. is 3) 7 vire wien fully OVeEeTCOTIES the objec. 
tions to his tornme sone. [tis siinple and durable in construction. 


practioally Stet to.vhit. und Letficbent aud certain in aetion: ClVing 


to t hie bell its proper freedom cnt ppbcotbaon. eptned operating perfectly 
through anv are, from one just sufficient to give full movement 
tothe piston and operate the valves to a full turn of the bell 
back and forth. The differences in structure of the two devices 
Will bs seealbe comparison of the drawings of the two patents, to 
mount town entire reconstruction of the first one. In the IS72 
Inachine the eviinder is set vertically and steam is admitted be- 
low the piston, whieh mow Operates ly i thrusting Instead of a 
pulling movement. Puppet valves are placed beneath the piston 
and operated by the direct contact of the piston itself, avoiding 
the use of the external valve-stem and tappets, and the trietion 
of the shide-valve formerly used. The upper end of the evlinder is 
closed by a serew-cap. which acts as a guide for the piston-rod., 
The changes heretofore described in the manner of admitting 
stedin. leave the space above the piston in the evlinder practically 
free from it. as nothing but exhaust steam or leakage around the 
Piston ean possibly find its way there (Renwick, folios GS, 69, 
S24). This having but little tension or pressure is easily pre- 
vented trom escaping and becominy visible. and the matter of the 
coustruetion ofa stuffing-box around the piston-rod becomes One 
of littie moment, Whereas before it Was a recessity. 

The center of the serew-cap. or evlinder-cover, is prolonged into 
iosleeve closely fitting the piston-rod. and this proving sufficient 
bo prevent the Oscri pe of the little steam there is above the piston, 
the stuffine-box is dispensed with, one device being. in the place, 
as wood as the other. The long bearing of the piston-rod in its 
sleeve renders it practicable to makethe piston and its rod in two 
parts instead of rigidly connecting them as is usually done. and 
thus to “deerease to some extent the wear of the piston in the 
eViinder by relieving the lateral pressure upon it (see specifica- 
tion of INT? patent). As the piston and rod alternately push 
cach other and always remain in coutaect. this change, while it 
renders the device more durable does not affeet its operation 
(Renwick, tolios 38. 79). 

As the piston thrusts. instead of pulling. a slotted rod is substi- 
tuted for the chain. Freedom of motion ts thus given to the bell 
after the impulse las been received from the engine, 

The device was thous simplified. its fiietion reduced and made 
nearly constant, its durability was increased, and it was made 
practically steam-tight: so that all the attention it requires when 
nus? is occasional oiling. Bat. there still remained the orave de- 
fet of lack of continuity inits action. To remedy this the erank 
Dp the bell-voke Is set soo that it will be . ae center, shined will 
foree the piston to the bottom of the es lrrecler and into Position 
for taking steam. as the bell hangs vertically. This being its 
lowest position. it will, as it sweeps by it when in motion, have all 
the momentum it has gathered in its descent with whieh to ope- 
rate the piston and valves for the adinission of steam, Instead of 
the mere remnant of momentum leftin the first device, after the 
bell has been raised against the action of eravity.to the end of its 
are of oscillation. As Mr. Renwick are In the pritent of PS54 
the valves are shifted as the bellis woing upwards against the force 
of gravity and coming to rest: in the patent of 1872 the valves 


() 


cite sifted When the bell as rico bhaw? downwareds nd not comming to 
rest but at its best velocitvot swing (ol G9). Tt now becomes a 
lnaitter of little ricotibeenit Whiail the seuneponat thle of this are is. its the 
engme will Operate pertort! Whether the bell moves only fair 
enoueh To Operate the valves. or so far as to nearly turn over, 
It Is therefore not confine | to the narrow litnnit Necessary to the 
perfect operation of the first device, and will bear a very consider- 
Hole variation Of stein pressure ; 

Certainty of action is thus secured with an incidental effect 
upon the rythm of the sounds produced. The bell now receives 
an iimpulsedrom the engine as it sweeps by the vertical line in 
elther direction. na IS i lis throw tl wowainst its Clapper (li either 
side alternately. There is now one tap of the bell for each stroke 
of the engine. and its sounds become nearly isochronous (Renwick, 
foals 23.70). Thehaltingrvthmof the hand-rung beller of one rune 
bya bellrinwer made under the TS54 patent is no longer percep- 
tible. Eaeh note is distinet and the intervals between them are 
ecunal, anedoas Mr. Renwiek states: In addition to the advan- 
teees derived from the more certain movement of the valves in 
the patent of IS7T2 there will follow still another advantage from 
the cotbination and arran vement of parts shown In the patent 

f IS7T2Z. viz. that a considerably smatler steam engine mav be 
emiploved because it acts on both sides of the center of oscillation 
of the bell instead of on one side only.” 

The chanwes by which these results are obtained are apparently 
stiiple: but it must be remembered that it is not a common posi- 
tion for a crank upon a bell voke, to-set it on center, or in the 
tine in which the tmopeiling force is appled, as the bell hanes verti- 
cally. Fora bell to be rung by hand such a position for the 
erank would indeed be an absurdity. The defendant's expert at- 
tempts to dispose of the matter by saving that it was common 
prior tooeven the TS puatent 14) place such cranks on the bell 
WXIS Lo prone dn Various directions © (fol. oS). This is a mere 
venerab statement and is unaccompanied by a single instance in 
Which the crank was placed in the position shown in the appel- 
lant s patent drawing of TST2. Tt would be wholly inapplicable 
to the use of a rope to be pulled ly hand: as. if the crank were 
exaetiv in tine with the direction in which the power were applied, 
it would have no purchase upon the bell and it would be impossi- 
ble to start it into motion, 

The claim of the pratevt Is for the combination ofthe evlinder A, 
piston @f piston-rod J) slotted-rod @) and crank BL when con- 
structed and operated substantially as described, 

The bell is not expressly named in the claim as a member of the 
combination: but as the invention is of a steam bell-ringing ap- 
paratus. and the whole description of the luvention relates solely 
to the ringing of a bell. the bell itseif performing the work of 
returning the engine into position to take steam after each sue- 
cessive stroke. the combination must obviously be construed as 
iIncludine the bell in the sume sense forall substantial PUTpPOSseSs as 
if it were named as an element. The actual and neeessary mem- 
bers of the combination are therefore the bell, the crank B. slotted- 
rod (. piston-rod Do piston G. and evlinder A. 
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Drs fl) tostate tie nature of the imiVentions of LS5S4 and IS72by 
the patentee, it may be said. that in the earlier patent he was the 
first to adjust a single-acting engine with reference to the crank 
orshatt of a bell set in an ordinary voke. in such relations that 
the bell should be swung in one direction by the action of the 
pistonland in the other by the gravity and momentum of the bell, 
That this invention operated inh the misanner in Whichit is deserpbed 
In the patent. as producing the same quality of stroke of the bell 
Which is produced by hand ringing, was the cause that it rested 
in incomplete and theoretical, rather than a practical invention, 

Inasmuch as the power of the bell was the force solely relied on 
to replace the parts of the machine in position to be again subject 


to thie ste Pressure, it Wiis neeamtful t hiat this power oft the bell 


shonld be communicated to the piston at the point of time when 
it Was at its maximum, in order to insure the opening of the 
stenm valve, This was not done in the carlier patent: on the 
contrary, the tine of slifting the valve and admitting steam was 
just When the momentum of the bell was exhausted, 

This relative adjustment of the bell and its crank with the 
piston and steam valve in such manner thot as the bellin deseend- 
lie reached or was hear its pendent vertien| line, and before it had 
bevunagain its upward swing under mere momentum acting in 
OPPOsttion To gris ity. it would exert its force to Open the steam 
vaive and so subject the piston and connected parts to the 
reversed motion ln parted bry the steam Pressure Was theessential 
provement Which the inventor was entitled to secure to him- 
self by his patent of TS72.) When the bell and the single-acting 
enolne are supplied sind combined the one with the other by such 
an adjustment that the opening of the steam valve is timed tothe 
bottom of the swing of the bell. and when the bell is ascending the 
steamiis the motor force and when itis deconding that foree isthe 
eravity of the bell itself, the principle and idea of this Invention 
are used, 

There was no rival inventor in this field in) opposition to 
Snow: and his elains in the present case are not To he construed 
ws if others in priority to him had devised forms different from 
his of bringing about the same action of the bell, fore Snows 
second patent no one had applied a single-acting engine to the 
Hinging of a beil, in sneha way as to have the strokes of the 
bell in ecpuall time. and each prodneed bby the direct Impulse of the 
piston under steam pressure (fols. 70.71). When the claim of the 
patent whichis here involved comes to be construed, the fact needs 
to be held in view that the actual forward step which Snow made 
ms aninventor was not asmall one. and that if he is not to be 
deemed the creator of an entire machine (a tithe in the present 
times rarely accorded to anv one). he was at theleast the inventor 
ofa signaland most important practical baprovement inthe art of 
ringing bells by steam, 

Notwithstanding the express statement of the patent of TS54 
thit the motion which is given to the bell by the machine there 
described “is precisely similar to that produced by hand-ring- 
ine. and the faet that no adjustment of the bell, erank, piston 


aud steam valve similar to that which appears in the patent of 
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IS72 is there sugwested, shown or described, the expert for the 
defendant. with the sii a> the specification of the latter patent per 
fore him, has prepared a series of sketches found in the record be- 
tween pages TO and 71. d-signed to show that the method of 
ringing the bell and mode of operation of the parts effected and 
shown in the latter speeitic tion were really embodied in the one 
Of PS54. In the earlier patent the bell crank is not in line with 
the engine when the axis of the bell is vertical, and the adjust- 
ment Of the piston oud steam valve is not sach that*the engine 
willtake steam as the bell reaches its pendent vertical position: 
bout the atten is thade to show that if the enoiie were shifted 
round to a horizontal relation with respeet to the bell, the bell 
erank could beset in line woth the engine and at meht angles to 
the vertical piane of the bell, aud the engine being arranged to 
pulland not to push the bell eould then take steam when the bell 
was vertical (Mavton’s sketches. Nos. 1 and 2): also that the 
eneine being placed in a verticean! relation to the bell, and) the 
crank set in dine with the vertical axis of the bell but directed \1})- 
ward. the engine could pull the bell, taking steam when the bell 
woesvertical (Mavtows sketch, No.3): and that it would be possible 
to reconstruct the first Snow machine by reversing the ends of 
the engine. substituting a stiff rod fora chain, adjusting the bell 
crank so as to stand in dine with the rod when the boll hung ver- 
tienlosothatthe machine of LSod, thins re-orwanized, could betitde 
to embody the mechanical principle and perform the kind of 
ringing which was invented with the device of 1872. | 

These studies present a certain measure of ingenuity but the 
fatal qualification with respect to their purpose here is that they 
are dadeinthe full light of theimportant practicaldiscovery which 
the patentee embodied in his second patent: and they are no- 
Where found presented or indicated in ans manner or form, or to 
ny degree, either ly the Patenter (or by anv oe else in priority 
Lo the secon prrtent (xe Rew ick s ye ew aol these sketches, lols. 
(2-76). With a shght modification of phrase the language of 
this Court. in Consolidated Valve Co. vs. Croshy Valve Co., 1122 
MoS. 177. could be applied here: - Tanght by Richardson [Snow | 
and by the use ofthis apparatus itis not diffienlt for skilled me- 
chaties to take the prior structures and so arrange and use them 
is to pro luce more or less of the benefietal results first side 
known by Tehardsou [Snow |]. but prior to 1866 [T8772]: though 
these old patents and ther deseriptions were accessible, no valve 
[bell ringer) was made producme any such results. * * * * He 
used some things whieh had been used before [i.e in his own 
earher divention |. lit lhe creleledd just what Wis necessary to make 
the whole a practically valuable and eeonomical apparatus.” 

It rhilisst le conceded, We think. thisit the first claim ot SHO 'S 
partent of 1872 is somewhat less broad than the aetual SCOPE of 
the invention: and that the claim being for a combination. all 
the elements named in the combination must be necessarily pres- 
ent in the machine of which the monoply is secured to him: but 
while the rule of Gage vs. Herring and similar authorities wil] 
be conceded, the state of the art being what itis. and no real re- 
striction bee Imposed on the ins entcor Iy\ the rights aor claims of 
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others. lis parton should recerve im all respects a liberal construc. 
tion. ane he should be held entitled to bis actual invention to the 
fullest extent. whieh under the received rules of interpretation the 
language Which has been emploved in the specification and claim 
Will prernait, 

Tarrill vs. Railroad Company, 1 Wallace, 497. 

Wines vs. Denmead, 15 How... 330. 

Rubber Company vs. Goodvear, 9 Wallace, 78S. 

Ames vs. Howard, 1 Sunmer, 485. 

Rian vs. Goodwin, 3 Summer, 5T4, O19. 

Haworth vs. Hardeastle. Webs. Patent Cases, 484-5. 

(urtis on Patents, S458. 

Woeth vs. Stone, 1 Story, 271, 286. 


As the patent is for a combination, mere details of the coustruc- 
tion of the separate parts cannot be deemed within or to belong 
to the combination. As was said by this Court in Reekendorter 
ws. aber, 92 TOS. BAT, B57. and in Pickering vs. McCullough. 
Od TOS 1G: © The combination to be patentable must pro- 
duce a different force or effeet or result in the combined forces or 
processes from that given by their separate parts. There must 
bea new result produced by their union.” 

“Tha patentable combination of old elements all the constitu. 
ents must soenter into it as that each qualifies every other: to 
draw an illustration trom another branch of the law, they must 
be joint tenants of the domain of invention seized each of every 
part per myet pertout, and not mere tenants in common with 
separate Interests and estates. Tt must form either a new ma- 
chine ofa distinet charaeter and funetion, or produce a result due 
to the jomeé and co-operating action of all the elements, and which 
isnot amere adding together of separate contributions. Other- 
Wise itis only a mechanical juxtaposition and not a vital union.” 

To reach a proper construction of the patentee’s claim, attend. 
ing duly to the distinetion between what is matter of substance 
in Which the several members That Lye truly deemed to belone to 
the combination, and what on the other hand pertains only to 
form and detailof the parts. it is needfnlto give regard tothe mode 
of operation or characteristic and distinetive funetions of the sev- 
eralbmembers acting towether as a whole, in and by which the re- 
sult of their united aetion is attained. The rule which restricts 
the patentee to his combination is not to be apphed against him, 
Without the corresponding benefit being awarded him, that de- 
scriptive features pertaining to the members of the combination 
are not to be rewarded as belonging vitally to the combination, 
except in so faras they discharge a necessary finetion in conpune- 
tion with the other elements named.to do the real and distinetive 
work of the combination 

We have here a single acting engine, adapted to take steam at 
the bottom of the stroke of the piston, the piston, pIston-re vl. con. 
necting rodand bell crank being pushed upward by the steam act- 
ing underneath or behind the piston. the upward movement of the 
piston closing the steam ane Opening the exhaust port, Provision 
belie rrecacles in othe form of the comnectling rod to allow the eramnk 
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fren upward travel after the Cems Te of the steam Inipulse, the bell 
returning by gravity and momentum to the lowest point in the 
are ofits S\V pre, ih its descent pushing ly its crank the connect ine 
rood, piston rod snd piston down to ther lowest position Within 
the eviinder, the piston so driven down by piston 1 vl. connecting 
rod. crank and bell, closing the exhaust port. and at the bottom 
of the stroke opening again the steam port, when the same action 
avain takes place and the parts move and operate together as be. 
fore The result of this concert of action of the partsehumerated 
is that the bell is struck by the clapper. as it is swung upward 
from its lower center ly the netion oft the Steg, rnd in the ord. 
nary snd praper working of the device there is but one note or 
stroke of the bell for each upward push from the piston, 

When a mechanic. in the interest of himself or his employer, de- 
sires to avail himself of the principle and mode of operation of 
the stated combination in the Snow claim, and escape lability for 
infringement. he will look to see what changes he can make in the 
dress and detailbof the parts of the machine, leaving intact thet 
essontial reciprocity of relation between the parts which enables 
the combination to perform its special work. Tf the steam: valve 
is located at the bottom of the evlinder in the patentee ’s specifica- 
tion, the copvist will locate it at the side of the evlinder: if the 
valves described by the inventor are puppet valves, slide valves 
Will most Likely be substituted: ifthe patentee’s exhaust passages 
are deseribed as first passing through the piston, they will be set 
In the new arrangement as leading directly from the hollow of the 
eviinder throughitsside: ifthe patentee has made a number of ex- 
haust openings through the eviinder body, perhaps a single open- 
1} ig? Will be oiven imstend: if his piston ro bis deseritbed as detached 
fromthe piston.it will be constructed in one piece with the piston: 
if the evliinder is shown having a shell enclosing a hollow Spee 
around the eviinder proper, the shell will be omitted and the ex- | 
haust steam will go out through a pipe or other conduit: if the 
patentee has deseribed a long sleeve for the piston rod in the evl- 
Inder a shorter sleeve will be substituted with or without a stuff. 
ine box: if the connecting rod. hinged upon the piston. is made 
witha slot for the travel of the crank pin, the slot will be made 
eviindrical orin the shiaaipe ofa tubecand a portion of the conneet- 
Inv rod may be carried on and with the erank ping and vet all the 
While. amid all these or other shifts one “attempted dis@uises, the 
essentiobaction and work of the machine as a whole will remain 
identicabwith that of the patentee, and the operative effect of the 
combined structure stand precisely the samme. As was said in 
(Consolidated Valve Co. vs. Croshy Valve Company, supra: 

sis When the ideas hecessary TO SICCOSS are rte known, nnda 
structure embodvinge these ideas is civen to the world, it is easy 
tora skillful mechanic to vary the torm by mechanism whieh is 
equivalent. and Is therefore ina case of this kindan Infringement.” 

rut it will be said on the part of the appellee that while looking 
merely to the claim and the state of the art the patent might. be 
understood toinelide the up-and-down-driving aetion of the parts 
named in the combination under the reciprocal impulse of the: 
steam and the weteht of the bell: the seope of the erant has vet 
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become Hneh more narrow l\ linnettenl bry the descriptive portion of 
the specification. and argament to this end will be made, based 
upona techmieal interpretation of terns which the specification 
nitkes use of. The theory Of construction of the counsel and ex- 
pert for the defendant displaces the claim: and descriptive matter 
proper of the specification (showing the relations of the parts 
toeach other and their combined operation) in favor of the initial 
statement of the specification, excluding from the claim whatever 
isnot embodied in the initial statement; and it concedes as ap- 
plicable to the first claim, only the first clause or member of such 
Initial statemeut. The mode of construction resorted to is ad- 
mirably adopted to squeeze out of the specification and claim 
Whatever the specification as a whole has covered, and what the 
concurring action of the patentee and Patent office was designed 
toaward to the patentee. There is nothing shown on the face of 
the drawings or specification which indicates that the specification 
Was prepared by a patent solicitor, and if the appellee had seen 
fit tor pout Into the record a Patent Office COPY of the file-wrapper 
mud contents it would have appeared that the specification was 
drawn and the proceedings in the Patent Office were condueted by 
the patentee In person. The technical manner of construing a 
specification assumed on behalfof the appellee as necessarily em- 
bodving the intention of the draughtsman, the patentee had no 
knowledge of when he wrote the paper in question: and if he has 
since learned of it the acquisition must have been due to intfor- 
mation derived during the progress of this cause. This argument 
“ussumes that the initial statement of what the invention relates 
fo was Intended to be exhaustive as a statement of the real sub- 
stance of the invention, and that where such statement comprises 
two members, the first clause is deemed to bear reference only to 
what will be claimed in the first claim, and the second clause to 
What will be claimed in the second claim. Tt will not be disputed 
that there are solicitors and trained experts who practice this re- 
finement of method in preparing a specification, just as there are 
some lawyers who. in framing a will, employ niceties of structure 
and arrangement which would never be thought of by the testa- 
tor, for the simple reason that to him the eraft and mystery of 
them would be unknown, TRin any and every case of a pritent 
eranted the law requires that the initial statement referring in 
mere general terms to the nature of the invention must be made 
striethy and accurately comprehensive of the entire scope of what 
Isermbraced in the specification and claim, the rule is one whieh 
has need vet to be authoritatively declared. On the contrary, 
this paramount and governing forceisgiven only tothe part of the 
Instrument known as the claim.asthisCourt has said in Brown vs. 
Mever, LOOULS..672: “Tt is well known that the terms of the 
claim in letters patent are carefully serutinized in the patent office. 
Overthis part of the specification the chiefcontest generally arises, 
It defines what the office after a full examination of previous in- 
ventions and the state of the art determines the applicant. ts 
entitled to.” Again in NKevstone Bridge Company vs. Phoenix 
fron Company, 95, 1S. 278, this Court said: “Since the act of 
1836 the patent laws require that an applicant for a patent shall 


not only by a specification ii writing fully explain: his INVEHTIOn, 
bat that he shall particularly specify and point out the part. im 
provement or combination Wiich he claims as his owi ey nae 
or discovery. This provision was inserted in the law for the 
purpose of relieving the Courts from the duty Of ascortaling | he 
exact invention of the patentee by iiference andconjectare derived 
from a laborious exe mination of previous inventions and a com. 
parison thereof with that claimed by him. This duty is now cast 
pou the Patent Office. There his e/vim is, or is supposed to be, 
examined, scrutinized, limited. and made to conform to what he 
isn entitled to. In Railroad Company vs. Vellon, 104 1S. TIS, 
this Court. citine the two authorities last cited, again said: ** We 
are therefore justified in looking at the ‘claim’ with whieh the 
specification of the appellee's imvention concludes, to determine 
whats covered by his letters pred nt. 

lh construing this patent attention will be given to the sieniti- 
eanee of the omission fron the first claim of all mention of the 
Wihayoe ‘| he parts \\ hivechy ire specified iis belonging to the comb. 
Peat Ou Tay, therefore, be operated with abies form or description 
of valves. Yet the patentee has not left his intention in this par- 
ticular to be derived merely as an inference from this omission; 
bit he has expressly disclaimed the valves from the combination 
in the following language: - The arrangement of valves shown 
Is not essential as the exhaust-valve may be placed ina cavity in 
the body of the evlinder opening into the exhaust-passawe, and 
both the st sith snl exhiitst-valves lye closed ly the direct in- 
pulse of the steam, the Openings ni’ beta tiade bow enough i thie 
Jeviinder to allow the piston to pass them at the upper end of the 
stroke: or by using a piston in the form of an inverted eup. the 
steam and exhaust may be worked through openings in the side 
of the piston and evilinder, the expansion of the steam doing the 
work. The disadvantage of the first of these plans is. that the 
Valves are closed so violently that they soon wear out: of the 
secomdl, the difficulty of wetting rid of water of condensation. — 

lhorespoet to the first of the alternative adjustments specified in 
(his passage. the defendant's expert professed not to understand 
What particular construction was intended to be deseribed: but 
he inade no sueh Objection ih respect to the second (fol. 4D: soe 
Also Renwiek, fols. SI-2). As to the first. it could be shown by 
eXhibition to the Court of the machine referred to.that what is 
saidoin the specification respecting itis, ina general wav, fairl 
descriptiveotit.and ti there was need its operation could be prae- 
tically exhibited to the Court by a simple experiment: but as the 
second arrangement referred to is an elementary one. which, 
While making the combination of the claim fully operative, en- 
tirely dispenses with valves as separate parts. and this is ad- 
bitte 1) both experts Co Lye sufficiently deseribed in the above 
extract. this construction is the only one of the two which is miat- 
terial to be particularly considered. [In this construetion not 
merely the valves of the drawings and deseriptive pert of the 
specification disappear from the machine. but the showine of 
eXhaust passages lettered as Moai. with the annular grooves of 


thepistonas well as the numerous openings in theeviinder marked 
mom’ also disappear. leaving only in the piston an opening or 
openings whieh coincide in different positions with openings in 
the eviinder alternately for steam inlets and exits. The defend- 
wnt sexpert is plainly in error in stating as he does (fol. 49), that 
both the suggested constructions referred to in the language 
above quot “to inelude the Openings nm’. snes by the express 
statement matte there is substituted for the deseribed steam. pas- 
sives of piston and evlinder mere coincident “openings in the side 
of the piston aad evliinder” (Renwick, fol. S71). Yet with all this 
Variation in mere matter of form and detail—in things which in- 
dicate to the eve morely important variations—the principle or 
mode of operation of the combination specified in claim one is in 
Howse affected, 

As stated by Mr Renwick the evlinder A when considered as an 
Clement in the combination of parts claimed by the first claim is 
onveviindersubstantiolly such as is shown in the patent which will 
confine the pUSTOM, snl permit the latter to be moved in the for- 
ner in one direction by the pressure of steam (fols. 79, SO): and in 
respoeer to thie piston lhe says: “The claim isnot limited toa pIston 
provided with the passages Mie shown in the drawings, but in- 
clide other pistons, and tiny opinion any known form of pis- 
tons Which Will performits properduties in theeombination of the 
firstelaim (fol ST). In respect to theconnection bet ween the })Is- 
Pons piston-rod, lies SiVS: The faet of the two not heine firmly 
uttauche | towether does not inany way affect the combined opera- 
tion of all or any ofthe puirts referred to mn the first claim of com- 
Platnants: prertene, exhibit A. the feature of disconnection between 
the piston and its rod being merely. as the patent says, for the — 
purpose of ‘“decrensine to some extent thewearof the pistan in the 
eviinder. (Fol, 238.) 

\s we understand. on the part of the appellants, the patent. in 
this case is onetobe construed and under whieh the question of in- 
fringement isto betested. under the operation of the rule laid down 
by this Court in the ease of Cantrell vs. Wallick, 117 0. S.. G95, 
quoting and approving the doetrine of Machine Conipany vs. 
Marplhy. 97 LS... 120. 125. as follows 

“Tn determining the question of tifringement, the Court or jury, 
is the ease may be. are not to judwe about similarities or differ. 
eres Ly the piittne oft thinners, byt are to look iit the raehines oor 
their several devices or elements in the ight of what they do or 
what office or funetion they pertorm, and to find that one thing 
in substantially the same as another, if it performs substantially 
the same funetion in substantially the same way, to obtain the 
same result: always bearing ino mind that devices in a patented 
machine are different in the sense of the patent law when they per- 
form different funetions or in a different way, or produce a sub- 
stantially different result. : 

lt Is secordimagls stilt ted that theConrt below erred in eiving 
it restricted coustruction to the first claim of the appellants: let - 
ters patent 
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SECOND 


The Detached Piston-rod. 


The Court below erred in deciding that the first claim: of the ap. 
wants’ patent was restrieted to a combination of parts in which 
ise Was made of a detached piston rod. 

lt is stated in the opinion of the Court below (found OM JRILOS 
TO, 71) that. “Although the complainant's patent of June 11, 
“TST2. sugeests the principle and the most valuable parts of the 
‘combination found in the-defendant’s bell ringer, the plain and 
‘explient lanenaee of the specification requires il coustruction ot 
the first claim whicelr willenable the defendant to escape lability 
“os anintrineer. The tirst claim must be limited to a combina- 
“tion in which the piston and piston rod are detached from: each 
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other 
Sec, 26 of the Aet of ISTO, re-cnaeted in S48S88 of the Revised 
Statutes. requires of the applicant for letters patent that ‘in case 


of aomoeline he shall explain the principle therook, amd the lied 
mode in whieh he has contemplated applying that principle so as 
tes distinguish it from other inventions. ‘ 


ln compliance with this requirement the patentee has stated in 
HIN spociiicnt hone that “the piston iS disconnected from its rol PD 
too prevent any lateral strain being communicated to it, therety 
decreasing to some extent the wear of the piston in the evlinder.” 
The specification further states that. “ait the piston Is closely fil - 
ted it will wear a lone time with very litthe leakawe. and whit 
there may be will be eau@ht in the annular wrooves in the side of 
the piston sina pissed at onee through the exhaust PISSTLOS nae. 
thus preventing any leakage around the piston rod 11° 

fPloes not secm to be questioned that the detached form of the 
piston rod is the preferable form. and that wear of the piston in 
the evirnder will bye TO Some extent dleerensed by its Se (Davton, 
lols. 47-48. Renwick, fol. OS). The construction which las been 
ndopted by the Court below saves to the patentee out of his 
pravent ond the advantage of the additional deoree of utility 
Which he may derive from the specified preferable form of piston 
rol, 

We think this intepretation made by the Court below to be 
CMhrOReCOTES, cond that thereby erent I UStice INclone tothe puitente 7 

When the patentee saysin tis specification, “The piston Gis dis- 
conpected from the rod to prevend any lateral strain beim come, 
nitndente | 1a) it. thereby decrease, To some extent, the Wwernr of 
the piston in othe eviinder the statemont is not rishtiv tor toe 
deomed more restructive of the claim, that ihe had sail: J pre. 
fer to make the piston (fy disconnected from its rod 2. to prevent 
any lateral strains” &e. He is merely describing the drawing in 
Which. in complimee with the law. he sets forth that which he 
deems the Dest method of applying his invention.” When the in- 
ventor says: *T recommend the following method” he does not 
thereby constitute sueh method a portion of his patent. His pat, 
ent may be infringed although the party docs not follow his 
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recommendation baat aecomimplishes the sime end by another 
method. 


Sewall vs. Jones, 91 UN. INS-6 


If the construction given by the Court below is correct, the pat- 
entee would not in reality have received a patent for a combina- 
tion atall It would have been merely for an improvement in the 
structure of piston rods, whereby the wearof the piston inthe ev 
inder may be decreased. As Mr. Renwick well says (fol. 79): “The 
question of the greater or less wear of the piston is entirely out- 
side of the mode of operation of the piston in the combination in 
the first claim. because all the piston of that claim has to do is to 
push the belbup and be capable of being pushed down by the bell, 

The separate parts affected by this improvement would be the 
piston-rod and piston, as well as perhaps the evlinder: the 
latter being described as having a sleeve “whieh should be long 
enough to steady it (the piston- rod) and act as a guide.” The 
connmecting-rod, the bell-erank. and bell would not be coneerned in 
the improvement. “Phe manner in whieh the clapper would strike 
the bell. in whieh the erank-pin would travel upward or down- 
ward in the slot. in whieh the connecting-rod would push down 
tipon the piston-rod and be pushed by it, would not be affeeted by 
wn difference between a detached piston-rod and one made in one 
piece With the piston: sinee when the parts were working to- 
eether as a whole, the combination would act In the one case 
on precisely the same principle as in the other.  Sueh a eon- 
struction of the patent would therefore defeat the patentee ’seclaim 
toa combination which patent has expressly allowed to him. 


Pickering vs. MeCullongh, suprea 


ltinmay be here noted that the entire discussion of this question 
onthe partof the defendant's expert is carried on without reference 
oraollusion to the elaim (fols. 44-50). 

If by the state of the art. as shown in the case, it were made to 
vppoear that the combination deseribed and claimed by the pat- 
entee had been previously known and used, the piston-rod in such 
combination having been made in one piece with the piston, then 
obviously if the claim of the patent were capableof being sustained 
at oath it eonld only be under the construction whieh was given 
by the Court below. But the state of the art plainly shows that 
the combination claimed is novel with the patentee under the 
broadest possible construction of which its language Is capable. 
Why then should there beimposed upon the patentee as a penalty 
faoy having disclosed the best mode of DOA ge the principle of lis 
trnoehine, the substantial forfeiture of his claim? Carried to its 
lowes results, the decision of the Court below would Imply thet il 
patentee could only aet safely in giving to the pubhe through his 
sy ‘ification the erudest sinned Worst form it) which the principle of 
his mechanism could be niside to Operate: in Which event hewould 
have the right to hold all mere improvers of the separate mem- 
hers of his combination, using the combination, as infringers, 

Ifthe patentee had described in his specification the piston-rod 
Pas attached to or made in one piece with the piston which tle 
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defordiund ye eX pert conee des Wis The ooh fashioned Will ~ (fol. Wt), 
it is plain that the mode of operation of his patent ‘Leotbination 
would not have been chanwed Ly the substitution of a piston-rod, 
detached from the piston. carnving a smallcollar suchas is marked 
fin the drawing. Tf any change at all in the operation of the 
onibingtion aye sieh were effected. it would bye gy change merely it 
devree, whieh would not shield from infringement, and would not 
even be patentable as coustituting a new COMBINATION | | Walker 
on Patents, $31). Merely making the mechanical parts of stich 
material that they will wear longer, or in such form that they will 
CORLIEMO a lonver time in wood working order without requiring 
beplacem nmtowwonot to invent om new compbination, ar to ae tire 
wv protection from: infringement of the same combination 
previously patented under a description of less durable miatorials, 
oroolat form of }) its PrbCoree ON POs f foo Wear. or less convenbent inh 
The 


hoon Ls Loire : / hoishers pert. (ISOS, | eg DP 


—_ 


Hotchkiss is ffreenwood, 1] flow PIS 
oe 


Walker on Patents, $$ 27. 2S 


lniess the mode of operation Which all the parts of the strac 
tire possess working towether as a whole is chan@ed. small tea 
tures of improvement inthe durability. or mechanteal working of 
oneor more of the members of the combination cannot be held to 
vary the combination. When the appellants’ bell-ringwer is) in 
Operation. since the movement, each way up and down, is a push 
Inv movement. the action of the principle of the device is nowWwrse 
concerned by the question wh ther the piston-rod Is Or Is hot 
made in one piece with the piston: that feature is one which at 
the best bears only upon the durability of the mechanism and its 
mitintenanee in wood working order, 

ln the case of Cloneh vs. Barker, JOG 0. N. 166. the second 
clair of the complainants porrtent Was: Tn combination with the 
bat-wine burner perforated at the bass and surrounding tube, the 
turloular valve for reorilat ine’ the Supply >! external oils to the 
burner substantially as desertbed.” The tubular valve was de- 
scribed in the specification as located on the inside of the burner 
ated operated up or down within the burner by means of an anni. 
larsecrew attached to the end of the gas prhpwee, the ous pipe bebe 
screwed within the annular serew by an interior thread. The de- 
fendant cid not usc any kind of valve on the inside of the burner 
Peeve’ GUE tubular valve as a prrre separate from the outer sur- 
rounding tube. Phe defendants tubular valve was outside of the 
burner and consisted of the outer tube or shell itself. This Court 
sido on the question of dufrinwement: “Ttis trae that that prartent 
deseribes the tubutar valve as beme toside of the burner tube. 
[pit (Jone wos the first peerson whe applied Pa valve regulation 
ofanv kindto the combination to which he applied it, sane the 
first person Who made sueh combination, and he is entitled under 
OCISLOMS heretofore rasicde Ly\ this € mint To hreotel its iitrinetempents 
Oi valve-regulations applied to sueh a combination whieh pen’ 
form the same office in substantially the same wav as and were 
KrOWH gS ep ULI nlents for lus form otf valve reonlation *y 
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ln the case of Lake Shore & Michigan Southern Railway Co. vs. 
(ar Brake Shoe Co. 10 1S. RB. 230. the second claim of the 
puitent Wiis for ‘the combination of shoe A. sole 2B. clevis 7). and. 
boavit fs. the whole beng coustructed and irrangwed substantially 
as specified.” The clevis was described in the specification as hav- 
Ine its lower end arranged to embrace the lugs and b’ of the 
show. and the bolt G was deseribed its Passiie through the lower 
emd ofthe clevis through the lugs band J’ of the shoe and through 
the lug a of the sole Bo On the question of infringement this 
Court snid: In the Ding brake shoe the clevis is a three-sided 
structure, thetwo lower ends of which embrace the two Ings ot the 
shoe proper. and the bolt passes through the lower end of onearm 
of the elevis. then through one of the lugs on the shoe proper, 
thieen Apatioas:: the liner ou the sole. then through the other lug on 
the shoe prep ver and then through the lower end of the other arm 
of the clevis, and the sole cannot be removed without first remov- 
ine the bolt. because the law on the sole fits in between the lunes on 
the shoe Proper, In the defendant's structure there is no bolt 
hole through the lug on the sole, bat there is a eurved depression 
nade inits top in whieh the curved lower end of the clevis rests. 
The clevis does not have two arms, the lower ends of which em- 
brace the lugs of the shoe prrarp wer, nnd the bolt foes through one 
of those lig, then through no hole in the lower end of the clevis 
(the clevis being a vertical piece without arms and not three- 
sided). and then through the other one of those lunges, but the bolt 
does not 2£o through tlhe lug on the sole. That lie is kept in 
Place hay the pressure on ittof the curved lower end of the clevis 
Whieh ernbnnot move out of POSTE LOT becmuse the belt oes through 
itand holds it. The bolt alone without the clevis will not confine 
thie lige on the sole. The bine on the sole cannot be removed until 
the bolt is removed and the clevis is detached. The shoe proper, 
the sole. and the elevis are combined by the single bolt which se- 
clies Tove her the clevis, the shoe proper and the sole, The holt 
snd the clevis pertorm the same office in the two struetures snd 
the mechanical differences are merely formal and not substantial. 
The combination consists of the same four parts differing only im 
Toone. 

ln the ease of Consolidated Satety Valve Company vs. Croshy 
Stein Gauge and Valve Company, 11 08. 158, the claim of the 
Richardson prartent of TISS6. one of thetwo patents sued on, Wasa 
safety valve with the circular or annular flange or lip ¢ 6 con- 
structed in the manner, or substantially in the manner, shown so 
as to operate as and for the purpose herein described.” The 
specification declared that) the patentee s menus of providing 1 
nore free escape for the steam. ete. consisted in forming the valve 
with asurface outside of the ground joint tor theescaping steam to 
fel OTST. the site suirtiaice bee surrounded bv i projecting or 
overlapping lip. rim or flange. ete. The Cireuit Court found that 
While the defendant's valve emploved an additional surface to lift 
The valve His SOOOTE TES if boon To blow. nna the pressure Wiis regil- 
leiteual i pean hy il stricture, it differed from the plaintiffs in) that 
the additional area was not outside the ground joint, but inside. 
and was not acted on independently of the valve itself but was a 
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| fit. But thistCourt revers «ad the decision of the Court below, 
sacing: Tn the Richardson valve, the valve proper is a dise and 
the extended surface is an aunolas surrounding the dise: while in 
the defendant's valve. the valve properis an anuulosand theexten 
ded surface is a disc inside the annulus. But this is a mere iter. 
hangve of form between the valve prrorper and the extended surtac> 
thin the skill of an ordinary mechanic. * * In the defendant's 
valve. the hioddline chamber isat theeenter instead of the circum, 
foreneo cid is im the seat of the valve under the head tstead of in 
the head. and the stricture instead of boingw at the circumference 
of the head is at the cireuimfersnee of the seat of the valve 
ut this is only the use of means equivalent to those shown by 
Rielardson. while the mode of operation of the parts of the mre- 
chanismy is the same in their rehition to each other and the result 


' 
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ln the ease of Meson vs. tfrateiumn. 2 Wall. 267. the third elaim 
ol theGeratiom preetarnal sucdon was “incom bination with theroeker 
snd its (ihe journal beartnearcroperating sibstanutially as and 
lor the purpose specie Lo Phe defendant used an Goren link. com. 
sisting of two “\ linedriesl journals eonumectel ly side loetits, cprpe’ aol 
‘he journals being fitted and workiig ina seni-eviindnmeal box at 
the end of the bed. and the other inoa sinular box of the rocker 
Thais Court said: = That both the conmbinations connect a rocker 
toits bed by journals tidirectly emploving anarin toeffeet such in- 
direct connection. is made clear by inspection. Tn Masou's motion 
the arms attached Dy a second journal: In the complaliant. s by 
aslot inthe rocker. [tis true the form and location of the arms 
differ, bat they perform: the same funetions aml in substantially 
thessinemanner. Both are journal-bearing arms. Both connect 
the journals, whether thev are on the rocker or on the bed. indi- 
rectiv with the bed in the one case or with the rocker in the other. 
leach. then. isa combination ofa rocker with a bed by loose jour- 
nals projecting on each side of the piekerstaffh and the combina 
tion is effected by means of a journal-bearing arm. That the 
form of the journal-bearing arm of the defondant’s motion is un- 
like that of the complainant's, or that its mode of attachment is 
different is minaterial so long as it performs the same fanetion in 
substantially the same way. 

ln /ves vs. Hamilton, 92 0 N., 426, the suit was upon a patent 
for improvement in hanging and running saws in saw mills. in 
Which the patentee claimed: Giving to the saw in its downward 
Inovement a rocking or rolling motion by means of the combina- 
tion of the eross-head working in the curved vuldes at the TE} dy peor 
end of the saw. the lower end of which is attached to a eross-hend 
working Instraight guides and pivoted to the pitman below the 
saw with theerank pin substantially as described.” The speeifi- 
ention deseribed the lower end of the saw as connected by a pivot 
to the overhanging end of the pitman or lever connectinge-rod, 
Whichlast was fitted at an intermediate point witha pivoted eross- 
head, sliding in straight guides, whereby the lower end of the siaw 
Wwaselvern a curved movement, the reverse of thirt iipearted tothe 
upper end by means of curved waides. The defendant did not use 
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curved guides at the upper ond of the saw, but straight ouides set 
With an inelination away from and towards the saw teeth, and 
thelowerend of the saw was piveted to the peut riven n below and not 
above the cross-head, the motion of the driving-wheel being re- 
versed, thereby obtaining a similar cutting motion of the saw to 
that in the plaintiff's arrangement. This Court held that the 
vuides at the top made crooked by a broken line instead of a 
curved line did not vary the combination, and that the attach- 
Ing of the lower end of the saw to the pitman below the eross-head 
lustead of above it, and thereby getting the same movement as 
before by reversing the motion of the erank, was no change in 
prineiple. | 

Inthe case of Winans vs. Denmead. 15 Howard, 330. the claim 
of the patent was “making the body of a ear tor the transporta- 
tion of coal, ete. in the form of a frastrum of a cone stibstantialls 
as herein desertbod.” ete. The cars used by the defendant were 
not conical bat octagonal in shape, either of these forms for prae- 
tical purposes being the one as good as the other. In that case 
the Court said: Phe patentee having deseribed his invention and 
shown its principles and claimed it in that form which most per- 
fectly embodies it is. in contemplation of law, deemed to claim 
every form in which lis invention Thbet\ Le copied, Unless he mani. 
fests an intention to disclaim some of those forms.” ** Where the 
Whole substance of the invention may be copied ina different form 
itis the duty of Courts and juries to look through the form for 
the substance of the invention.” °° The property of inventors 
would ie Vialueless if it were enough for the defendant to sity, 
‘Your hnprovement consisted ina change of torm: Vou deseribe 
and claim but one form. Lhave not taken that. and so have not 
infringed.” The answer is. * My improvement did not consist in a 
change of form, but in the new emplovinent of principles or powers 
ina new mode of operation. embodied ina form by means of whieh 
aonew or better result ts produced: it Wiis this which constituted 
ny invention: this vou have copied. changing only the form. 
And that answer is justly applicable to this patent.” 

In the ease of Turrell vs. Railroad Company. 1 Wallace, 491. 
the claim of the patent was for “the movable press bloek /. hav- 
ine its edge formed to the side of the rail G@ in combination with 
another block J. with its edge of a similar but reversed form. for 
the purpose of pressing between them a T or otherwise shaped 
rail. thereby greatly facilitating the difficult operation of welding 
ond renewing the ends of such rails atter thev have been damaged 
in the manner herein-described and set forth.” [twas only on the 
contention of the plaintiff and in view of the state of the art and 
Pheaornn aa Hecessity so to construe the patent in order to avoid the 
necessity of declaring it invalid. that the elaim in this case was 
hele even tor toe restrieted te such i} movable press block having 
ith edeoe formed to the side of the railin combination with sueh a 
fixed press block JD having its edwe as deseribed and forming a 
part ofan anvil and used for the particular purpose specified, 
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latringement 


The decree of the Court below was erroneous Indletermiining tlisat 
ere had been no infringement by the defendant of the appel- 
s Letters Patent 

The steam bell-ringers heretofore pout in use aid now used ly 
the defendant on its railroad between Buffalo and Chigago, in- 
fringe the first claim of the complainants’ Letters Patent. It is 
proved that the bell-ringer marked WXhibit Gis a specimen of the 
bell-ringers used by thedefendant (fols, 25-26), and this facet iscon- 
color by the «letendsnt (fol, t=). 

It was also stipulated between the parties tothis cause. that the 
defendant. between June TL. i872. the date of the complainant's 
Letters Patent. and the date of: the filing of the bill of complaint 
used, andat the date of the stipulation were using on 
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herein. tive 
loeomat| operated on the track of its railroad, steam bell- 
ringers structed and operated substantially in conformity lo 
theadrawimnes and specifications of Letters Patent to Charles TH, 
Hadson. dated Anue@ust 25. S74. No. 1LO4.3904. without the leense 
of the conmplainants or any of them: (fol 79). The specification of 
the Tudson Letters Patent appears in the record, at pages 34, 
oo; the drawing is inserted Opposite, page 92. and opposite the 
specification of complainants patent. A model was also intro- 
duced by the complainants, labeled Exhibit FL representing the 
arrangement of the parts of the Hudson ringer when in opera 

tion. towether with a central vertical seetion of the piston and 
evignder (lols. 25, 34, 25). In the device as proved to have been 
used by thedefendant, the arrangement of the piston and eviinder 
Was vertical, or nearly so, beneath the bell, and when the bell wits 
at rest the cOoMmect i Mere | sini crank were substantially in line aor 
on center (fol, 25). : 

The specification of the Tud- 
son putent states: 

“tos the evlinder: 2 is the 
piston: (is the piston-rod: 7) 
Is the valve-rine: Ais a rod 
Which is hinwed to the Piston. 
rod at the port I’. This ro] 
Ie slides in the tube G@. whieh is 
attached to the bell - erank. 
This connection is such that 
the lower end of the tirbe fy will 
beat the shoulder // when the 


The specifications of thecoms, 
plainants putent states: 

~ Referring to the annexed 
drawing. fig. Tis an elevation 
of thie cher Tee iis applied ta) the 
bell ofa iocomotive | 

“fois a singlenetine stenm 
-eviinder connected to theerank 
fh oon the bell-voke by the 
slot ted a) :¢€; This ron shroud 
be of such a leneth that the 
piston fy will ye foreed to the 


bottom of the eViinder us the 
eriank PP pieisses its lower eerncer, 
through whieh the 
crank pin passes beme 
enouch to allow the erank to 
upper center freely, 
notwithstanding the  dispre- 


the slot 


lone 


piss its 


portion lyet Werth the throw oft 


bellerank is at thelowest point 
amd the piston at the botton 
of the stroke. The movement 
of the tube npon the rod 4 will 
allow the bollto be turned over, 
and the bell-erank to @o to its 
highest prorknit freely While the 
pistonis at the lowest point. J 


the erank 2B and the leneth of 


stroke of the piston-rod _ 
~The bell being set in motion, 
the crank 2B drives the piston 
tothe bottom of the evlinder, 
closing the exhaust valve and 
forcing open the steam valve. 
hmittine steam totheevlinder 
from the space S. As the pis- 
ton is driven upward the ex- 
haust valve is enrried with it. 
dnd as the piston approaches 
the end of its stroke. the steam 
Valve is also raised to its seat, 
titer whieh the exhaust valve 
Is Opened. As the pressure is 
relieve |. the exhaust valve 
drops. leaving the passage J/ 
entirely clear during the return 
stroke, which is made by the 
momentum of the bell on its 
reer urd. 
Valves shown is not essential” 
ete. 

“DT eclaimi as my invention: 

~The combination of the 
evirneder 4. piston ér, pris t cnni-re | 
Pb slotted rod ( and erank 2, 
When constructed andoperated 
substantially iis deseribed: 


The arrangement of 


‘hell is followed 


ix the exhaust port, J the inlet 
port. The valve-ring J) is so 
arranged in reward tothe ports 
that the movement of the pis- 
ton to the lowest point noves 
the valve-ring down and closes 
theexhaust and opens the inlet 
port. When the piston moves 
tothe other end of the stroke, 
the ring Is moved in the other 
direction and the inlet is closed 
and the exhaust is opened. A 
is the inlet passage: LL is the 
eXhaust passage. 

“(hHdare ports Or pwissagves In 
the lower head of the double 
piston to permit the steam (or 
airoif used) to aet against the 
lower head of the evlinder. 
When the bell is in motion, the 
the bell-erank will press the 
tubedown on the rod and force 
the piston tothe bottom of the 
stroke, and thereby close the 
exhaust and open the inlet 
ports. When the crank has 
passed the center of the stroke, 
the steam admitted by the 
movement of the valve-ring 
piston up and 
throws up the bell. The tube 
connection allows the bell erank 
tomove freely upward after the 
piston has reached the end of 
its stroke, cut off the steam 
and open (opened) the exhaust 
port. The return swing of the 
by the same 
wetion of the parts.” 


Presses the 


It is apparent from Hudson's specification that his intention 
Was that the piston and eylinder should be placed ina nearly ver- 
tien| line beneath the bell, for his claim is for the combination of 


“the vertical evlinder AL 


ete... with the *‘double piston Rh. ete... 


and the valve rine J arranged below the upper head thereof, as 
shown and deseribed to operate its speenfied, 


(1.) Mopre of OPERATION. 


The mode of operation of the detendant’s deviee as deseribed in 
the Tludson specification is literally that of the combination of 
parts secured to the complainants by the first claim of the Snow 


patent of 1872. 


yy 

The bell is here the actor by its eravity and momentum, given 
effect through the crank connecting-rod atid piston-rod, to drive 
the piston to the bottom: of the evlinder, exerting its force to close 
theoexheust ced (oper the steam prort ats the crank [RISSOS the cen 
terol its are of oscillation. The steate being now admitted, the 
connectinge-rod allows the bell crank to move freely upward after 

J piston has reached the end of its stroke, cut olf the steam ane 
opened the exhaust port. The return swing of the bell is followed 
by the same action of the parts. The bell is struck by being 
SWHHG aeainst its clapper precisely as in the complainants device» 
by means of the pressure of steam beneath the piston, éxerted 
Upon the piston-rod and connecting-rod, thereby pushing upward 
fromits center the bell crank adjusted parallel with the vertical 
axis of the bell. The up-driving power of the steam is exerted to 
push towether piston, piston rot. connecting-rod and crank 
through the pistons apward stroke, closing the steam nel Gpren- 
lag the exhaust port as the part= ascend. The down-driving 
power of the bell is exerted to push) the crank. comnmeeting-rod, 
Piston rowd and piston downward til the bell crosses its vertient| 
line, closing the exhaust and opening the steam: port. The result 
Inc} note or stroke of the Clapper, for eel upward movement of 
Dhe comneeted partis excep When the bell turns over: whieh is mot 
intended to occur In the ordinary working of the machine. The 
substantial exhaust in either machine takes place beneath and 
not above the piston. The live steam is wholly confined below the 
piston aml only exhaust steam or leakage of the same pressure as 
the exhaust is touted shove Ht. 1a) be prevented freoonn eScr pig 
around the piston-rod. The time when the exhaust takes place is 
‘tlsa ghie sittive. the bred] benny’ lett Vi Postion HS SOOM Gs Its upward 
SWI IS complete, toexert the force of its gravity and momentum 
to drive downward the connecting-rod, piston-rod iid piston, 
until the crank again passes its center and steam is admitted be- 
low the DIstaon as before, Whatever differences of detail eXISt be- 
tween the two structures, compared Otherwise than with reoirel 
to the essential work whieh the parts in the respective machines 
have todo, the identity of the mode of operation in each is com, 
plete, 

Machine Company vs. Morphy. 9 0S 120. 125 
Cantrell vs. Wallick, T1700 N.. G90. 


(“hoon vs Ringe. 1 O71. G20 


(>). Par ters, Ceaxvk 


The crank 2 as referred to in the specification of the complain: 
ants’ patent and shown in the drawing fig. 7. is adjusted ina eer- 
tain fixed and definite relation to the bell. The specification 
speaks of itas the verank Doon the bell-voke™ and savs that the 
slhotted-rod should Lye ont sel i] leneoth thasat the piston fy will bie 
foreed to the bottom of the evilnder ws theerank DB JHAISSOS its 
lower center : sinied It ferrine 1a) thie drawihe, sTiites that fie. / Is 
itt elevation cot the device its applied ta thre Loved] Le locomotive 
In fx. 7 the bell-erank is shown at its lower center. in line with 
the connecting rod. the bell liaameime vertien! The proper setion 
of the device is dependent upon the preservation of this fixed re 
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lntion in the adjustment of the bell and the bellerank, for with 
alifferent adjustment the downward driving power of the bell to 
return the piston to the bottom of the evlinder for taking steam, 
would be lost or greathy impaired. Undoubtedly with a change 
from puppet to slide valves, the evlinder could be carried round 
the bell amd set at any angle thereto in position, and the device 
could be made to operate as ifthe engine and bell were adjusted in 
vertical relations to ench other, but the principle of the bell listniw- 
ne Vertical at the time of the engine taking steam, and the erank 
fied cCommecting-rod coming tn line or on center at that time must 
be preserved. Tn-the present case there is no question with reward 
tochangwe of this relation of the bell-erank and the bell, as the 
parts of the deviee used by the defendant are proved to have been 
sstinrespeet toeach other as is shown by complainants’ model 
exhibit! Fo (fols. 24-25). 

\ithough the bell is not shown in the drawing of Hudson, the 
descriptive inatter of his specification discloses: that he had neces- 
sarily the same substantial relative arrangement of the bell and 
erouk, and his claim made for ‘a vertica/ eviinder” proves that 
his arrangement in the combination specified by hin: Was identi. 
cal with the showing of thedrawing in fig. 7 of complainants’ pat- 
ent. Thedefendant sexpert save: The crank Bmay be considered 
asilenticalin both complainants and defendant sdeviees (pp. 37, 
7b). 

The defendant's machine, therefore, includes the erank 7 within 
the menning of claim one of complainants) patent 


(3.) Thre Storrep-Rop ( 

The expert for the defendant contests that the defendant makes 
use of the slotted-rod ( of the complainants combination. The 
connecting-rod which the defendant employs is ealled a tube and 
rod. in the Hudson specification. The deseriptive matter of each 
of the two specifications in relation to this member, is as follows: 


Complainants specification : 

Ais asingle-acting steam evi- 
inder connected tothe erank 7, 
Cot the bell-voke, In the slotted- 
rod (7. 
such oo length that the piston 
fy will bie forced to the bottom 
cot the evinnder as the erank i; 
pisses its lower center. he slot 
throug@h whieh the erank pin 
Pisses bere looney enone i 
sllow the crank to }uISS ITS Up 
pereenter freely ‘ notwithstand- 
bie the disproportion byeet Weed 
the throw of the erank P; nied 
the lent ly of stroke ot the })Is- 
tom rod J). - ' 

The bell being set in motion 
the crank 2 drives the piston 


This rod should be of 


Hdson's specification: 

I isa rod which is hinged to 
the piston-rod at the point Fr’. 
This rod E slides in the tube G, 
Which is attached to the bell- 
crank. This connection is such 
that the lower end of the tube 
(;willbeat the shoulder // when 
the bell-erank is at the lowest 
point, and the pisten at the 
bottom of the stroke. The 
movement of the tube upon 
thie rovl I. will allow the ro tao 
be turned over and the bell- 
crank to vo to its highest poi 
freely while the piston is at the 
lowest provid ' . 

When the bel | iIstmmotion the 
bell-crank will press the tube 


24 


to the bottom of the TAMILL down on the rod and foree the 
der, closing the exhaust viiive puston to the bottom otf the 
and forcing Open the steam stroke, and thereby close the 
Valve, admitting steam to the exhaust and open the inlet 
eVinder frome the space S. ports. When the erank has 

The return stroke is tade passed the center of the stroke, 
by the TELLER of the Led] tive sterii sednitted lv thie 
Oudtis return, movement. of the valve-ring 


presses the piston up and 
throws up the bell: The tube 
connection illows thie byell- 
crank to move freely pwned 
iflerthe piston has reached the 
end of its stroke. cut off the 
steam, and opened the extiavust 
port. “Phe return swing of the 
bell is followed by the sire 
netion Of the parts. 


What the slotted rod and the tube and rod respectively do it 
theease of each machine is the same. bach Is jolted to the end 
of the piston-rod to admit of as much hiteral play as therotation 
of the crank requires. Each has a shoulder which receives: the 
loree applied for thedownward thrust of the piston aud biston-rod 
by the crank passing its lower center, and each provides a stot 
aor Oponing in the rod to je rout to the erank tree upward TR 
Without carrying after it the piston-rod and piston, 

In the defendant's construction the slot is contained ina piece 
of the connecting rod carried by the end of the crank, and the 
Inale part of the rod slides therein, a shoulder betne formed on 
this part of the rod at the potut of division of the rod. where the 
ends of the two engaging parts are brought in contact. if thie 
slotted part of the rod instead of being a hollow evlinder or tube 
were sitiply a central section of such tube or evitnder .- sufficient 
thickness and strength to hold within it the travel of the male 
part of the rod, it would be plain to the eve thraat inane! Was tn the 
chanmewe made trom thee Cony) Nainants’ device mere ly areversal of 
the position of the parts, the shding part oof the rod with the 
shoulder at its base doing within and against the end of the slot 
the work which in the appelbints’ form: of thedevice is done by the 
eranuk-pin.  Tustead ofa crank-pin traveling ina slot there would 
bye it rod traveling ri) Gt slot. the work oft pushing ened Wail beime 
sLone Ly the engagement of the parts formine the slot with the 
shoulder or lateral projection formed upon the rod. But the tube 
wnd rod have no different opere tion from that whieh would obtain 
if [ he shies oft I he tube were left Cypen \\ heen thre CORST ribetion wotle 
Lie Srp wslot ina rod. in whieh another prhene of rod was work 
he Ly\ il reciprocal pushine ofthe peirts ert theend of the slot. It 
Isclear that the defendant lasimade but amerely formal change in 
the slotted rod. the fanetion of pushing the bell-erank upward by 
Ineans of the rod and again pushing the piston down by the same 
beime performed substantially alike and with equaleffend Inench of 
the two coustructions. The tube and rod do what is done by the 


slotted revel, itiel sill ttasat is«hovte by tthe slotted rod isi member oft 
the patented combination, and in substantially the same way. 

Differences which exist in the form of the two structures are 
proviti ten! cpitt Iy\ the defendant's ONperec, shred it Is reed from these 
that the tube and rod, on certain erounds which he states. is 
prin ferable to the slot ted-rod Suppose that the points ot prefers 
enee Which he insists on were conceded, what would result? Merely 
that Tudson sneceeded in some particular or particulars tn in. 
proving complainants: combination by perfecting the mechanient! 
form of some of its parts It would not follow at all that he could 
appropriate the original combination as if he. and not Snow, were 
the iventor of that. and the faet still remains that Hudson's °rod 
does the same work as Snow's in substant tally the same way, 

Compare Renwick’s testimonvat lols. 36.97, 77-78. with that of 
Davton at fools. 55. OO. GT. 

The bellrincer ised ly the clofenelant Hritist Lee hele ta Contam 
‘the slotted-rod €.° within the meaning of Snow's elaine. 


(t.) Thue Pisrox-Rop DPD 

Whether the piston-rodd of the [lLudson device is within the com. 
Dink Thr ct the first claim of complainants: preterit ‘Is fully copsicd- 
ered under point “Second ~ of this briet We insist that the Js. 
ton-rod made ii one piece with the piston is within such combina- 
tion 


(>.) Thre Piston @, 

iat thie TTindlson specification, 3} Is the Piston lf is doseribedd sine 
SHhOOWOE TES a double piston, threat Is 1a sii. with wo heuds. 1T the 
lower of which are ports Or puissagves marked OM), to peennnnat the 
steam to net against such lower head. and in the claim of this 
specification “the double piston 7 having Openings or passages 
(MW inits lower head. is expressed to be part of the combination 
sought to be patented The form of this double-head of the Hud- 
son piston is best seen im thie spectinen bellringwer, marked Com- 
plaints: loxtiabit Ge. 

ln the Tndson deviee the steam is introduced beneath the upper 
head of the piston at the bottom of its st roke. ond. os the piston 
ascends, the steam aets from beneath against both heads. 
Towards the limit of the upward throw of the piston, the lower 
lrevsacd (CUTE TESS in eonutiaet wit iT the Valve. per, closing the stein prevent 
ond opening the exhaust. after Which the piston deseends, driven 
by the gravity and momentum ot the bell, untilin turn the upper 
head strikes the valve-ring. closing the exhaust and opening the 
steam port, when the same operation follows as before. 

[nh boot hy the Sow sind thie Hudson devices, thie exhaust beorns 
tobe madeat oor before the close of the oscenmding stroke of the 
pruston: puddin both. the valves are again shifted as the piston 11 - 
trims the bottom: of its stroke, whe no tlie crank pisses Its lower 
center. The steam acts on the Piston ut the side Opposite fo. or 
furthest trom the bell, the piston-rod sliding through a sleeve in 

heevinder head. at the end nearest the bell and where no live 


steahi enters 


tH) 
Phe fort of the byistooh | ae) bhidsonm device Is tet helenet pected 
ith that of the piston fF of the con tinants deviee, Tn each 
the stenmm is admitted amd extatusts beneath the piston. bach 
shifts 1 i Verlve “s fist nadine itie| descenedine, iil stibostimntiadlls thie 
siiltie Time Pia bocot dan 1 le piston rend os pruustiect i ert pe direction, 


bythe stent from beneath the piston im ascendine. by the bell act 
pTaD GREED L Ee? CPik Cake? CC PEL Tae fine -rod iti (heSscCermdaliine’, Phere Is 
PsSiarity between the PISTONS OF fhe two devices, mn Presper 


| . —— } 4 — . . . “eb ¥ 
Cp rae rere borin. ais Tie siatitbe are STbOW ED Th thie espn fiveeadlriaw- 


bites eit SHIGA PIIST OT (LISCLOSTHO Gh COplitbet ter] Series «pl lhoollorw - 
thin the puston., ana that of lludsonm bere formed double, that 
Isto sav. With a single large hollow or opening between the two 


i 
heads.as Mir Renwiek save: “Substituting one bie hole tor all 
iit? Hithe cavities ( peers 1 jf fs fol Nt) ) 


The subject of the identity of the Thnidson piston with that of 
Sho | 


bie is boroughs cobstdered in the Pest imions i>] Mr. Renwiek, 
sitncl fan this we reer iis estiillistime 1 | POSTE Lon thrcat in the piston 
Of the Tucson speenienation is found 1 lhe complainants: piston 
(; owithi meoineaning of the tirst claim of the Snow patent (Ren 


it Th " / by Pg Np. ‘ / Nw) al £) 


ra.) Fee CVA DER A 


HOW Specification states that theeviinder vA IN @) spnele-aet- 


ine steamev tinder. Theevinder is provided witha proper hollow in 
itsanterion. for the rsertion edb rraovement of the piston, shred with 


} P ea ) . » | : P ray 
asSteevVve Tobe of tts ends for thi travel of thie pistan-roed, lhe 
— | . 4 I; . ' 
<stequnonmlet ond valve ore at the bottom of the evirnder. beneath 
' ‘ rey) . _. } : } : ~ 
the piston Pheevilinder ow ooalso desertbed as having holes tm its 


side yt stich) reprints rh so distosed fs. Th COommTecihlOorm W ith tlie 
. . ' . } " 
php Vrenoves tr the side oof the pistom one peISScloes fit, TOP Ut 


rrppuadabesetionn Wath the pwIsscloe \/ 


EPEC COCOTIST TPT Cap] 


Pheeviinder of the defendant is a sinwle-aeting stem evirnder 
| is preted floor thre crelimisston of stezmp os lownted beenpeset ly the piston, 
he steam When admitted acts on the latter from: beneat T 
oO propel it upward. The opening or sleeve in the defendant's 
eV trrpedey 1a) rtlaaw ot the shealine of the piston-rod there, isn shbove 


thie Priston add oom othe Opposite side of the piston treoomnn tbeeat 


at whieh the steam enters The holes wi are not shown in 
the cdetendants evimder in the same number or in the same 
arrahnevement as threev care (pene it oena] Iti thie complainants: Speed 
fierttion aed ah Li }ts, Lyin eapuevanbens ON Tats OPM nmiiees ae 
fevvgnned tlrerenn The question whet bier the Loles rm forma substan 


' 

j ¢ | ia cs ‘ ? ‘| ‘ : +} . ; F 
lit partoot the evirneder ob. within the meaning of the first clanm of 
thie Spa pettent. IS dh elleet Tee sertin (PuesTLOn rs that whether 
epassaves Mrs and the annular grooves in the pistom are prevnet 


ofthe “piston @ within the chat, and the question in either form 


is controlled by the same comsiderat toms The whole subject Is 
eXhoaustively treated in the test imnonn Of the complainants: expert, 
Mr Renwiek, who conelides that the Pludson evlinder and the 
(\ linder showndo Exhibit G and in the Hudson Specification and 
drawings are plainky within the first cham of the Snow patent 
(Jienwick. fois. (9, 80, BI, &2, S38, SL, &3. SC) 


Reet RTail 


Clonelusion 


The dlecroe ot the Cireuit (oon sticotitel Lye reversed with COSTS 
and the eause remanded with directions to enter a deeree for the 
appellants’ for aninjanetion and account of damages as praved in 
the bill with costs. and to take such further proceedings therein as 
shill bean CONLOPMTS with law, syne thie practice of the Court. 


JAMES A. ALLEN, 
of Counsel for Appellants, 
Buffalo, N.Y. 
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NOTES IN REPLY TO BRIEF OF APPELLEE. 


Stress Is leaned in ! he brief for the appellee on the con- 


tention that the passawes Mam’ in the piston and 
eviinder form an esseitial part of the print on and (\ |. 
inder within the combination claimed in claim one of 
the appellants patent. These passages are undoubt- 
edly deseribed in the specification and in e/aim two of 
the patent they are claimed as elements in ecombina- 
tion with the piston. They are not mentioned as ele- 
ments of the combination of claim one. The mre. 
ment is that beeause the specification describes these 
passages they form a necessary feature of piston 
amd eviinder ino any combination into which such 
parts enter as components. But if is clear that the 
patentee did not intend that these passages should 
be used at allevents in any and every structure em- 


bodving his invention under either claim: since he ex- 


presslvsavs that by using a piston in the form ofan 
inverted, cup the steam and exhaust may be worked 
through openings in the side of the piston and evlin- 
der, the expansion of the steam doing the work.” 
lnider this arrangement there would be mosuch }vISS- 
aeeas the one lettered Mand no ennular grooves: 
Which are treated inthe appellee's argument as indis- 
pensable, and the passawe aoa might be reduced to a 
sinerle Opening in the piston and two OPeCHINGS in the 
eviinder, But as the specification states that the 
dissdvantawe of this phan is the difficulty of getting 
rif of water of condensation, it is said in the brief, 
that the patentee evidently does not intend to use i 
(np. 77). Tt is quite immaterial Whether the patentee 
by preference would use another form of the device, or 
Whether or not there would be a differenes inp dewree 
of workine advantave in favor of one form over an- 
other, The arrangement of parts here described lies 


within the patent 


Briefol the appellee allides to dlustrative drawings 
prepared injits behalf for this areument, showing 
placed in the steam-chest S the steam or inlet valve 
I’ (colored blae). and at the bottom of the Piston the 
exhaust valve /) (colored vellow) (7. 3). This: refer- 
enee IS followed Ly il description of these valves sited 
of theiroperation (pp. 3-4). [tis further said * that 
Iliudson’s valves are so different trom Snow's that it 
would be hard to think of anv two things more un- 
Like (pa. 28) 

If the appellants were secking.a recovery under 


claim two of their patent, whieh specifies ‘the com- 


an 


~ 


lynation of the valves band FF, bothseating upward, 
with the piston Gand passages Mmm’ for the pur- 
pose of admitting steam to and exhausting it from 
under the piston G@, substantially as described.” there 
would be foree in these suggestions, but, as is fully 
nnderstood, the recovery Is sonuelit only under claim 
one, Which does not mention the valves. It is ureed 
that the terms ‘the evlinder A, piston ay necessarily 
include these valves. The puitent does not so trent 
them. forin the second claim we have a combination 
ofthe valves Hand with the piston Gand passawes 
Mim’. Tithe term piston @ were deemed to include 
the valves and F/Y or either of tnem, they could not 
be spoken of as In combination with it: and a like 
remark lias byenny rrpsycdee in) respect to the PRISSU Ces M 
mie 

\ further and conclusive view ts, that in the use as 
deseribed of the piston made in the form of an in- 
verted cup, the device would have, as separate or dis- 


tinet parts, vo valves whatever, 


lt wos thought material tothe arwument for the 
appellee ta) contend threat “Snow s Piston Is rcde vane 
has to be made, of unusual length (gS). and that 
“Tudson's piston proper is only the upper part, 
marked BU(p. 9). In the drawing the lower head is 
shown aso dise (with two holes) similar to the upper 
one. The specification savs OU are ports or passages 
In the Jower head of the donlle piston ta peerrna dt the 
stenm to act awainst the /ower head of the evlinder, 
and the elaimis: “In combination with the vertieal 


ok lineder A, Be. the double piston I; ben nie Opens 


lower head Inexhibit Gy representing one 
sed by the defendant, the small open- 


ar ~ 
fthe rinwers 1 


vy stentm to pass beneath the lower head 


tthe cirenmferenee of the dise. It is said 
that the lower part is intended simply to aet asa 


ve the valve ring 2, and might if.not 
Hidde, be “rephauced by it couple ot 


wunle and to wi 


‘? 
os 


mtemdead also asa 
hooks feamterny “| 1d) thie lower srle of the upper dise ot 


the piston.” The object of this argument is to make 
as stated in the brief (p. 9). that the Hud: 


~(OT) PeIst ool} i™ 


iopiston of muchlesslength than Snow's: 
but ifthe second head is considered this is not the 
CLES Mr. Renwick saves: Phe funetion of the lower 
head or dise is twofold, one to move the valve at one 
end of the st roke. and the other ineonnection iththe 
npper dise to furnish a long bearing to prevent the 
piston from twisting or tipping iw the evimder when 
the connecting repel Is iit gah ina ination with the } err’. 
preemned ic nicer sane fonds tO tip thie piston rol siniel })Is- 
ton’ (fol, SO). For the purpose of steadving the 
piston rod and piston in them motion within the evi. 
Inder the ELudson piston is as lone or longer than 


Srcr\y ~ 


| \ 


It is insisted in the appellee's brief that the mithal 
statement of the appellants’ patent should be eivena 


COMSTMIUCI Teh sueh cis, it) Dit “eT. TOO" erride I helanouage 


of the claim. While this statement. taken in and of 


itself. is probably somewhat tmadequate tn seape, it 
Is Tool therefore La) bie necessarily considered Mcorrect. 
ln the patentee ss sp wifitation there is mo tormal pret. 
atory statement of the ofyeet or purpose of the in- 


vention or of what the invention consists in. The 


words of the introductory elause are: ‘This inven- 
tion relates to the coustruction of a steam: bell ringer 
insuch a manner as to prevent any apparent leak- 
nee, either of water or steam, without resorting to 
the use of stuffine-boxes: and also to cause the ad- 
Inission and release of the steam directly by the mo- 
tion of the piston, and without the use of any inter- 
mediate parts between the piston and valves.” On 
its face the clause does not even purport to be full or 
comprehensive. “This invention relates to” is the 
form of expression. In this device the live steam is 
made to work only against the side of the piston 
opposite that whieh carries the piston-rod: and hay ne 
this fact in view the iuvention may be fairly said in 
asense to relate to “the construction of a steam bell 
reer in such a oménuneras to prevent cL cpyparent 
leankawe, either of water or steam, without resorting 
to the use of stuffing-boxes": since the piston itself 
is now placed in the operation of the combination 
deseribed between the live or working steam and 
the opening in the evlinder head, in whieh the piston- 
rod slides. After the solid dise of the piston has been 
thus interposed between the steam and any possible 
space in the evlinder head around the play of the 
piston-rod, il stufting-box miierht still, in) frat. lye used, 
thouehl the Necessity for its lise hac beeen dispensed 
with by the specified construction. Whatever be the 
fair scope and meaning of this expression. it is not to 
be regarded otherwise than in connection with the 
descriptive portion of the specification which follows 
it. and there can be no special virtue in this single 
clause to wovern the residue of the specification, and 
espechailly the laneunee of the elaim: tor the latter is 
coutrolling, whether it be in the interest of the pat- 
entee or in that of the publie. 


White vs. Danbar. 119 U.S... 67-2 


The learned counsel for the appellee says in his 
brief: “Tt would seem absolutely decisive of this 
Whole question tosnyv that Iidson does not dispense 
with the use of stuffing boxes,” This conclusion 
eoutd only be contended for on the supposition that 
fheelause last referred-to has the meaning wlifieh ts 
attached toat by counsel, and, if it) has, then also 
that it possesses absolutely governing force upon the 


f the patent to the extent claimed 


Interprefation f 
forat. But we return again to the fact that nothing 


ofall this ts in the ela, —the claim says nothing of 


stuffine-boxes 


+4. 


Driefsave: “Snow's slotted bar can both push and 
pull: Hudson's sliding tube can only push.” 

This is answered by Mr. Renwiek (fo/. 78): °° The 
Snow rod never pulls, and never can Ivy nN POSSI- 
bility pu// in the operation of the machine: the rod 
would work just as well if it were a mere fork and had 
the top of it cut off, so that the slot was CopMn, | 
could not evade the Snow patent by cutting off the 
the (Oy) of the slotted rod, and, theretore the firet that 
the rod of defendants will not pull has no bearing 


Upon the quest ion of infrinewement 


VI. 


It is insisted for the appellee that in order to make 
out infringement it is necessary for the appellants to 
establish that Hudson's tubeand rod are a mecheanial 


equivalent for Snow's slotted rod (}). Io). Mr. Ren- 
wick says: “The tube of the model Fis, in faet, a 
slot in which the rod part of the connecting rod 
slides, and is substantially the same device as the 
slot of complainant's patent, the slot in both being 
contrived to serve exactly the same purpose, 1e., to 
pennant the piston to stand still while the bell eon- 
tinues inmotion (fol. 27). 

There is no question here of mechanical equivalents 
but of parts possessing some variation in form to- 


evether with identity in substance 


Vill 


The question is repeatedly asked in the brief for the 
appellee, How is the publie to Know what features 
are material? (pp. &, 17, 73). We would answer, By 
an examination of the claim, in connection with the 
specification, and the state of theart. The necessities 
of the appellee's position appear to us to incline 
counsel in some degwree to a disposition to eliminate 


the latter element from the inquiry, 


PA. 


The Wood Paper patent case (22) Weill.. INF), eited 
by appellee (v7.8), involving the construction of the 
Keen patent of June 16, 1863, whieh turned upon the 
peenliar language of the tivo claims and of the specifi- 
ention in that ease, has no application to the present 
CHSO, | 

The ease of Daf vs. Sterling Pump Co., 1006 ULS., 


G29. is one where the patentee was held restricted Dy 


the state of the art to the form of washboard de- 
seribed by him, and ao similar remark holds of Peil- 


it 7 / 4) | ws Sen Joos. UG 8 oe ety) ay cited bry appellee, 


@ 

When the Snow patent of 872 was granted there 
Vils one eral bier} patent for il bellrineer (that ot ISo54), 
it Which the lyeeh] Wiis moved i Corie’ direction 1y\ il 
sinele-aweting ehneine and in the Opposite direction by 
Ptie® Oper it \ and tiomentum of the bell, Prior to this 
invention of IS72Z there was no puitent or device in 
Whieh the bell was pushed upward from its pendant 
vertical position by a thrust from the piston: orin 
Which the bell was returned under mere oravity and 
momentum only to the central vertieas ge: By ad Wiis 
there any earher deviee m which the pieton Was 
pushed from its vertical position omeach side, inalter- 
nate succession: or in whieh. after the giving of the 
upward push from the piston, and the piston itself 
hhevcl censed TO THOVe, the bell was allowed Trem further 
MOTION, apy 1 from the biston, until the in pulse com. 
Hitiniesate | r\ it ne e xh: hlinteal: ‘or ifr Whie the ‘atrokes’ 
ot the clapper 1D} Mn the bell were miuaide in ued tine: 
or in Whieh the working steam was admitted and 
pressed solely on the side of the piston beneath the 
Sillie or Opposite tothe bell. These are essentioband 
distinetive features, in embodving which the device 
of Snow, patented in TS72. stood alone. Jn respeet 
fotheseleatures, which were purely novel and oreinal 
with Snow, lias preatenet iIsentitled to be considered 
foundation patent. This was the ground in theart 
oft ringing bells bry steam. Which he came in to OCCUPY 


and where his invention was located. Eachandevery 


dle. 
vil 
ito 


of these traits of operation is Possessed by the ued. 
son device used by the defendant, without variation. 
Regarding simply the movements and sounds of the 
bell no difference whatever between the two devices 
can be discovered, nor is it contested that the erank 
of the Hudson device is identical with that of Snow. 
What is called a tube and rod in the Hudson speeifi- 


cution is a slotted rod with location of the slot lower 


down in the rod below the point of connection with 
the erank-pin. Nothing in this variation changes in 
any respect the peculiarities of the rising and falling 
of the bell, or of the clapper striking, or of the engine 
transmitting its impulse to the voke and bell. Then 
ii is said that another difference appears, in that, im 
the Snow device the exhaust is made to pass through 
the piston, whilst in the Hudson machine it foes out 
directly from the \ linder§side, sut the route of the 
exhaust steam has no effeet whatever upon the opera- 
tion of themachine, which is the same in theuse of one 
form of the outlet PMISSALES OS of the other. The next 


difference claimed to exist rests In the valves, but a 


conclusive answer to this has already been made. 


The result is that the Hudson bell-ringwer remains 
broadly and clearly within the domain of invention 
appropriated and secured to Snow under his patent 
of IS72 through the combination set forth in elaim 


Corie’. 


\l 


It issaid in the brief for the appellee that ‘the 
aim of the appellants, in facet, throughout this whole 
case, is to exalt the combination at the expense ofits 
parts. The parts with them are nothing, the combi- 
nation iseveryvthing. The alleged invention thus be- 


1) 


comes a vague generality the seope of whieh it is mpos- 
sibleto define, and. whichinay bemadeto assume any 
desired shape to meet the necessities of the occasion.” 

Reference to pages 22 and 23 of the appellee's brief, 

‘think would fully warrant us In making a counter 
necusationawainst the appellee: that with it the com- 
bination (the thing patented) is nothing, the parts 
everything, 

The contention ofthe appelhints in this respect does 
nat wo bre (ot) thie rule laid down hy Judge Clifford in 
(hoon vs. Ring where he tustructed the jury in deter- 
mining infringement “to look at the mode of oper- 
ation. or the way the parts work, and at the result, 
as wellas at the means by Which theresult isattaimed. 

“Thall vour inquiries about the mode of operation 
“oteither machine, vou are to inquire about and con- 
“sider more particularly those portions of a given 
pert Which really do the work, so asnottoattachtoo 
‘“mmuch importance to the other portions of the same 
“part. which are ouly used as a convenient method of 
“constructing the entire part under consideration.” 
And in Machine Co. vs. Marphysapra, this Court said: 
Nor init safe to give much heed to the facet that the 
“corresponding device in two machines organized to 
‘accomplish the same result is different in shape or 
“form the one from the other, as it is necessary ievery 
“such investigation to look at the mode of operation 
“or the way the device works, and at the resuit as well 
“as at the means by which the result is attaimed.” 

“Tnquiries of this kind are often attended with diffi- 
“culty, but ifspecial attention is given to such por- 
“trons ofa eiven device as really do the work, so as 
“not to give undne importance to other parts of 
“the same which are only used as a convenient mode 


“ofconstructing the entire device, the difficulty at- 
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“tending the investigation will be wreatly diminished 
“if not entirely overcome.” 

Instead of beginning with the engine to discover 
Whether there are or are not variations, formal or 
otherwise, between the two machines in the mechan- 
istn of the parts whieh compose theengine, the preter- 
able method of inquiry, Wwe think, would be to heron 
with the bell, and observe in what manner the bell 
acts or is acted upon by reason of theapparatus with 
which it is connected. The proper distinctive work of 
the patentee’s combination is done in the main part 
hy or npon the bell; that is to say, the combination, 
because it is a patentable combination, produces a 
specific action of the bell, which itselfin turn becomes 
anaid to determine what are the essentials of the 
combination. There can be no dispute that the Jed] 
nets in the appellee's combination precisely as it 
does in the appellants. The alleged differences elab- 
orated with so much care in the brief for the appellee 
appear only at the other end of the device and ina 
lovien! sense at the greatest remove from the dis- 
tinetive action of the bell. and, as we insist, of the 
combination: thesimilarit, between the machines ¢on- 


sists in What thev do and in the substantial means by 


which thev do it. The dissimilarity, as we insist, re- 


sides in mere detail and dress of the parts, and 
With respect to the combination claimed to have been 
infrinwed, it is form and not substance. The maxim 
which we deem applicable in the discussion of this in- 
fringement is: Gai heeret in litera heret in cortice. 
JAMES A. ALLEN, 


Of Counsel for Appellants. 
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BRIEF FOR APPELLEE 


This is a suit in equity for an alleged intringement of 
the patent fo Creorge LB. Snow, une oR ys 2 No. 1? 0338~ 
for ** Tmprovement In Steam Bell-ringers.” by the use of 
the bell-ringer patented by C. H. Hudson, August 25, i874. 
No. 154,34. 

The sole defense is non-infringement. It is insisted by 
appellee, first. that there is clearly no infringement, even 
(>7) Inspection of the We putents alone : ana, secondly, that 
if, on such inspection, anv doubt can possibly remain, it 
mitist be at once dispelled hy reference to the prior stute of 
the art. 

The state of the art is here shown mainiv by a prior 
patent to the same Georgé B. Snow. Julv 11, 1854, Now 
11.307, for an ‘Improved Mode of Ringing Bells by 
*Steam.” 

This paitent expired Jrils 1%. S68. and has ever since 


been public property. The steam bell-ringer there shown, 


though differing in construction, was the same in its gene 
ral principles as that described in Swov's present patent. 
The bell was swung by adireet-acting engine, in one diree- 
tion only, the return swing being caused solely by the 
momentum of the bell aself, the result being, as stated in 
the patent, that the bell was made to ** work automatically, 
‘with the same freedom, but greater regularity, and con- 
‘sequent increased clearness of note. as is obtained by the 
‘ordinary manual process of ringing. — 

This was the invention then made by Snow. Steam 
bell-ringers. as he there tells us, had been made even 
before that. in which the bell Was swung tu both directions 
by the engine > but that, he says. ** produced too posstrre a 
‘motion, and could not allow the bell to swirg with the 
same freedom as when the power is only applied in one 
‘direction, and the bell is allowed to return under the 
‘influence of gravity alone.” 

It is said in appellants’ brief that ** while this device 
* accomplished the end designed, it developed in) practice 
‘some objectionable features, and never passed beyond 
“experimental use.” 

But there is no proof of this in the record, 


The additional Improvements found in Snows second 
bell-ringer, and for which alone his present patent can be 
sustained, consist solely in certain changes in some of the 
details of construction. 

In his former petent the evlinder was open at one end. 
The engine had the ordinary steam-chest and slide-valve, 
by which the steam. however, was admitted only to one 
side of the piston: that is, it was a single-acting engine. 

It had, aiso, the ordinary crosshead, and fico stugting- 
howes, one tor the valve-stem, the other tor the piston-rod. 
The cross-lead was loosely connected to the bell-crank by 
a chain, thus allowing the bell the mecessary freedom of 


swing. The valve was opened and closed by the upper 
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end of the cross-head striking against two ** tappets.” or 


projections on the valve-stem. 


The engine in his present patent is also single acting, 
and loosely connected to the crank, but in other features it 
ditters from the former. 

The c\ linder is Closed at both ends. It las what may 


be called a ** steam-chest.” though of a very peculiar char 


acter. viz.. the chamber, S. through which the steam is 
admitted to the evlinder. 

It has a slotted-rod. instead of a chain. There is no 
cross-head, or valve-stem, or tappets. or stuthing-boxes. 

It was the express purpose of Snow in lis second patent 
to dispense with these features. Thus he says in the be- 
ginning of his specification: ** This invention relates to 
‘the construction of a steam bell-ringer in such a manner 
‘as to prevent any apparent leakage, either of water or 
“steam, wifhout resorting ho the use of stuing hover ¢ and 
‘also to cause the admission and release of the steam 
directly by the motion of the piston, and without the use 
‘of any intermediate parts between the piston and the 
valves. — 

Both ot these purposes ure ettected iT} prearl by the Saline 
means, viz.. the very novel and peculiar construction and 
arrangement of tis eviinder, piston and valves, Nothing 
at all like this was ever known before or since. 

The steam or inlet-valve, F (colored blue in appellee's 
illustrative drawings). is placed ino steam-chest, S, at the 
lower end ot the c\ linder. The exhaust valve, ke (colored 
vellow). is placed at the bottom of the piston: and the 
steam escapes through the vertical, central passage, M, 
the lateral passages. mw, formed in the piston, the annular 
grooves in its circumference, and the numerous small open- 
Inges m in the sides of the evlinder. Thus the steam all 
PHUSSES through the piston. 

The steam-valve. F, is loosely connected with the 


exhaust-valve. EK, by the tail of the exhaust-valve sliding in 
acavityv in the steam-valve. 


The piston-rod, instead of being, as usual, rigidly at 
tached to the piston, is Wholly disconnected from it. for ra 
special purpose hereafter to be noted: and the necessary 
limitation to its Up ware Movement os etfected hy the col- 
lar. of. 

And finally, instead of the ordinary stuffing-boxes, and 
cross-head, shown in his former patent, there is a long 
sleem at the upper end of the evlinder, to steady the piston- 
rod, and serve as a guide. 

The operation is as follows: The bell being started, 
the crank DB drives the piston to the bottom of the evlinder, 
closing the exhaust-valve E. and opening the steam-valve 
I’, The steam then pulsses round valve I. inte the evlin- 
der, and drives the piston upwards, and with it, for a cer 
tain distance, the valve Ey by pressing on the under side 
of its head. At the same time the tail of valve E raises 
valve I to its seat. Valve kK can then rise no higher, being 
held down by valve bo: consequently the piston leaves 
valve KE, thus opening the exhaust, when the steam escapes 
through the channels in the piston: the crank again forces 
the piston down, and the whole operation is again repeated, 
until the steam ois shut off trom the steam-chest, and the 


hel] stops 


As there ure here tWo statements of Invention, sO) there 
are TWo corresponding claims, The vecond f havin. iInterided 
to cover the dispensing with ‘any intermediate parts be- 
“tween the piston and valves.” covers, of course, the 
means by which this result) is accomplished : that is. it 
covers the placing the valves inside the evlinder, and 
partly in the piston itself, instead of in the ordinary 
steam-chest on the side of the evlinder. By this change 
Snow was enabled to dispense with the * valve-stem, cross 


‘* head and tappets “ shown in his former patent. 
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This elaim. it is admitted, the defendant has not in 
fringed. | 

The frst claim Is in like ahner Intended tor Cover the 
first stutement of tnvention. viz.: th Lisyn Nene with the 
Ve of stuttng howes, “anid CCOPAININ Is soo dirawh as to com 
prise the means essentia: to that end, 

That cliim Is for The combination oft thie ey Linder A, 
‘piston G,. piston-red D. slotted-rod ©. and = crank 3. 
“when constructed and operated substantially as de- 
scribed, 

And the sole question in the case is whether this claim 
is intringed by the Tludson bell-vringer. Does that bell 
ringer contain all the same parts, or their mere mechanical 
equivalents, combined, arranged and operating in the same 
way, and producing the same results 

I. That all the parts must be substantially used is now 
too well settled to require any authorities. 

2. ‘That they must all be ** combined and arranged in the 
same way has also been repeatedly decided by this court. 
Prouty ve Ruggles W Pet. 341: Carver v. Hyde, Lh. 


D1: Seymour ve Osborne, WW Tow. 3555: Aames ve God- 


tre TP | Wall. St), 


3. It detendant substitutes a new element tor one of 


plaintitt's, it is not an equivalent, unless well Known as a 
proper substitute at the date of lis paatent. droule Vv. Pees. le 
Wall, 194: Gill v. Welle, 22 7h. 28: Fuller v. pentzer. 
04 UL S. 207: Jinhaueser ve. Burke, Wi UL S. 647. Week 
Vv. Ostritin. VS u. Ss. 40: C'lanegh 7. Bark ry, Loo i. 5. bao. 

This most reasonable. detinite and salutary rule will be 
found applicable to several points in this case, and especially 
to one of them, as will appear hereatter. 

And the burden of proof. as in all other questions of in 
fringement, is here upon the plaintiff Tle must furnish 
proot thisat the thing substituted yy defendant Wiis well 
known as a proper substitute for the part omitted.  Zagfts 
v. Boston Mach. Co. s Off. Gaz. 240. Sueriey. J. 


t) 


4. And finally, there can be ne pattent for an abstract 
idea, or a principle, or a result, or for all ways of producing 
that result. but only forthe means employed, or their equly- 
alents, as above limited. Currer v. [lyde, 6 Pet. S19: 
Le Poy ve Tatham, (4A Mow. 1743 ORedly ve Morse, V5 
lb. 119: Burr v. Durye | Wall. 570-578. 

And the result here spoken of is not the same general 
result, but the specitic result. ** Tt is true that the general 
‘object of the two is the same, and so it is with all rival 
‘inventions. But this, of course, does not necessarily 
‘make all new inventions or patents for like objects an 
‘encroachment on all previous ones. Such a doctrine 
‘would discourage progress, rather than encourage useful 
* arts, as the constitution wishes to be done ly granting 
‘patents. It would. after one invention as to the same 
subject, principle, or art, halt and bar all further advances 

‘on the same subject.” Siith ve Downing, 1 Fish. 4. 

The above rules are familiar to us all. and the court 
will vive Its ready assent to them. And there is not one 
of them, as it seems to the appellee, but what must be dis- 
regarded in order to find intringement in this case. The 
{Hudson combination is different, its parts are different : 
these parts are differently arranged and combined ; they do 
hat produce, “nia are hol capable ot producing the same 
results. All this becomes tully apparent on a comparison 
of the two machines. 


It would seem absolutely decisive of this whole question 
te “say threat Tludson din x jot TE sie mith the Vise of 
stutfing-boves. In other words, lis dey we does hot accom, 
plish, and was not intended to accomplish the very purpose 
which constitutes the essence of NOI S Invention. ()n) the 
contrary, the construction of //udson's bell-ringer is such 
that he was compelled to retain the very thing which it was 
Snow's sole object, cis express stated 11) his specification, 
to avotd, 
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‘+ This invention,” he savs, °° relates to the construction 
‘sof a steam bell-ringer in such a manner as to prevent 
" apparent leukage, either of water or steam, without 
- 7% sorting lo the wae oft stumiug hoes” + and further on in 
his specification he shows how this is done, as will be more 
fully explained hereafter. 

The ingenious expert for appellants, indeed, informs us, 
ii answer to Int. 20. p. 45. that it is not the statement 
of invention, but the claim, that governs the question of 
infringement. : 

But. in construing a claim, reference has constantly to 
be made to the statement of invention in the body of the 
specitication. And when a patentee expressly states, as in 
this Instance, the Purpose of his invention, and shows by 
what devices that purpose is to be effected, those devices 


cannot be ignored as immaterial. 


Coming now to a more particular comparison of the two 
machines, we shall find verv essential differences between 
nearly every one of the several parts that go to make uy) 
Snovr’s first claim, and the corresponding parts in //udsov. 

1. Tue Cyninper. 

Snow's eviinder has an opening at the bottom to admit 
Tludson's 
eviinder has no such opening, no such steam-chest, and no 
such valve. The steam Is admitted Inte the evlinder, hot 
at the bottom, but at the side: not by a puppet-valve. but 
through a hole in the evlinder that is opened and closed 


the steam from steam-chest S, through valve F. 


by a sliding ring. 

Snow's evlinder has numerous small holes in its sides, 
for the escape of the steam: and it is expressiy stated that 
there should be enough of them to Insure constant comu 
nication with the vertical channel M. in the pisten. 

Tludson's evlinder has but One hole, unless that ut the 
top. which is intended for an entirely different and special 


purpose. be included. That hole is intended, not to pre 


vent steam from vetting above the piston, but as an escape 
for the Team threat does ret above the piston, Neither of 
these two heles communieates with the channels in the 
piston, nor is there any channel in the piston for them to 
communicate with 


} 


[It is said by appellian t. that the mumerous small holes 
A are not a substantia part af evlinder A. within the mean- 
ne of the first claim. 

But. if these holes are not material, how is the public 
to know what is’ The evlinder, as deserted. certainly 
would not work without them: and no other kind of 
evlinder is shown that would 

i Wood Piper Patents, 25 Wall. ert dr?, where the second 
claim ae. In combination with the beovtl sg the arrange 
"onent of the dischurge pipe nd valve, for the Purpose of 
4 blowing Out, or discharging, the contents of the boiler, 
* under pressure, substantially as. and for the purpose, set 
* forth.” the court held that this necessarily meant the par. 
ticular kind of boiler deseribed. and lenee that defendant, 
not having used such a boiler, had not infringed. 

There were two claims in that patent. as in this; and 
there, too, the patentee contended that the particular kind of 
hoiler was not material. Moreover. the first claim was for 
the boiler specifically, 74. p. tl: so that there was some 
renson for this contention : but we such argument can be 
made in this ease. The first claim is the only one that in 
cludes the Inder. The Hbove decision, theretore, secms 


conelusive on this pont. 


2. "Fux Piston. 

Snows piston is made. and lias to be made. of waasua/ 

of wee 7 aa eee 
length, considerably longer, as is said in his patent. than 
ifs length ct stroke. It Is tngaede on this Wav so ads fo vive 
room for the central steam -channe! LB nd the annular 
grooves Inits circumference. The steam escapes through 


these pretssages in the piston a ae vets by one rroove, it 1s 
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se) 
eaught by the next: and by this means, together with others 
vet to be mentioned, the leakage of steam is prevented, 
without the lise of stufting-boxes. 

There is nothing in Lludson s piston it} the least resell 
bling this. The steam does not escape through the piston. 
There is no vertical channe! M.. or lateral channels MM. 
There are no annular grooves. There is no valve FE, and 
no place for it. Both the inlet and outlet passages are In 
the aide | the eviinder : thes are both alike. ane they are 

| 


both closed by the sliding valve-ring 1). Which tukes the 


place oft both; Now s valves kK and r and Is totally unlike 
either. 

Neither 1s Tlidsows piston like Nn s in length. It is 
no longer than any ordinary piston. — //vdsen’s piston 
proper is only the upper part marked B. | The lower part is 
intended simply to act as a guide, and to move the valve- 
ring D. In the patent the lower part is a dise, with a num- 
ber of holes in it. so as to admit the steam to both sides 
but, as admitted by appellants’ expert, it would work just 
he sume if made in the form shown in Fig. 3. appellee's 
iliustrative drawings : or. if it were not Intended also as a 
snide, ‘it might be replaced by a couple of hooks fastened 
to the lower side of the lpper dise of the piston, and net 
* touching the inside of the evlinder, even at their points.” 
(y>. #8. ) 

In anv form this lower part has to be so made as to 
have the steam pressure on both sides : the pressure down- 
ward would otherwise balance the pressure upward, and 
the piston would not move 

Appellants argue that this lower guide is a part of the 
piston proper, and: that the single. large, open space be 


t 


tween the Upper aud lower parts is the equivaient of the 
1} : . . | 

sThialil, annular grooves Tn Swow sx piston 
Dut the react is, thie re is nothing TIM LL between 


them. In construction, PrP pose nd Pienieo® cof copra ration 


they are totally unlike. 


Nii i taht - 


]t) : 


4 It would he simp absurad ice eal! the large. Open 
space between the //idson piston proper and its guide a 
>” Groove. 


ra ry . . ; at is " } , 
, Phat SPACE Ls filled with wrerhveg stenm: the steam 


11} Nnow y pdt (PParaoyt = Is HIWG:AY he aid ste cun : if lhiis lie 


rendene\ fo move the piston cither way, 
. i ‘ 
*?. . 


ee annular grooves perform oa double funetion 


they form part of the channel tor the exhaust stenm : and 


thiery serve TO eatch thie sToutin threat otherwise would re] 
| 


if ainadye rit? large spice 
‘ 


by the piston, and thus prevent 
In Sfidson's performs neither of these funetions 2 it is mot 
a channel: and it in no way tends to prevert steam getting 
by the piston. 

ft. In short. this space in //ivdsen is below the piston, 
hot it) it. and corresponds eximeths to the larve cry ne Ml —pace 
below Snow's piston, 


_* 
It is said again, however, that all these ditferences are 


in form and loeation only. and therefore mot material. 


shoot, Wall «| ber oat oliee ad- 


- 
/ 
om 


If that were al 


: > ] fe , > “ee , 
mitted : but the litte renees above noted amount toa vreal 
deal more than that They amount to an entire making 


, , . / . 
sree Pods th, wheal yale sy / [ Weollidl aT Pilmossloie to ijs¢? 
. . 4 | . , . ‘ ‘ 
Lludson S Piston With Svoes Vaives, or Sores piston with 
: 


. ’ :* } ‘.% 
lludson s valves: or the eviinder of one with 
, , , 
valves of the other 
Avain, it is said that Swovr states in his patent that the 
*)>* + ? sey l ‘ + | “ - on | 
arrangement of valves is tof essential as the CNnaust-Valve 
mav be placed IMmaeavitv in the body of Tle cvilnder, open 
7  « , : 
Inginto the exhaust passage, ete. and hence 


in lis claim this me«ditied form, 


} t } 


rhe? TPN iIneiude 


ut first, the brief description given by Snow of this 

. ” a . ] +? . ae . ‘ ‘ ° . — 
modified form is whelly insutheren It Is Mnpossibie fo 
tel] how the eYhausil-vaive is fe Der CODSTrIUCcTCad, SO aS To 
have the desired operation. Appellees expert saves if is 

i ' * 
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Wholly unintelligible. and Uppehants save he does not en 


tirely understand itt pp. 2S. 46, 


2 eh A ie tact mci Monat oo. oth 


Second, Though; this deseription Is 


Insulticient to ena- 


ble anvone to construct the form of valve there hinted at. 


vet enough is shown to prove that it is still wholly unlike 
lludson’s. lt litist 
disadvantage, as expressiy stated in the patent. of closing 
so Violently that it would soon wear out, 


tat 


still be a puppel valve. for it has the 


Third. Nothing is said as to any change in the steam- 


valve In this modified form :.we must assume. therefore. 


threat that stil] remains the siillie’, VIZ il a valve placed 


mina chamber beneath the evlinder 


' ‘ ‘ . 
And. tinallv. as stated in the patent. 1 


iit openings, sie 


7T , ‘ 
are still To De retained. ‘alid) DPesu! 


nablv. also. the annular 
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Next. as to the other miemlifiog form here suggested, 
Viz... a piston in the form of an inverted cup. in whieh 


‘the steam and exhaust are worked through openings in 
the side of the piston and eviinder. the expansion of the 
“steam doing the work.” it Is cquallv clear that that is 
wholly unlike the Tfidson. 

Nyow also admits that both these torms of valve are 


objectionable, and evidently does not intend to use either. 


‘ 


It is still turther urged DV appellants that the puiSsagves 


M and w are not essential elements in the piston G, within 
The mcaning of this Pst Claim 


Dut. to mitt Pe tore in regard To i’ CVITNeP, how Is the 
rbalige ff Le ryan hisit nficsal. if these monte are t / 
preatoa te 1*? Sriea,' \ rig j= Gent i «hl. ii tit =*{ "i iit lis rire Ties e 
aa . ; * . 4 ° Ad 4 ? 4 ° } , ® " i 
I] hist bined sat pee ‘ssa / Adi one J /, . sf MAILERS ? Phe 


aninuiar mrooves, Whiled catch the steam, and prevent its 


getting above the piston. thus mm part enabling Snow te dis 
_— — ; j 

re , so $e | ? . . whe 
prclise With fhe Use of stulhhy-boXtes, migh with equal 


reason be deciared Wnmateriai. out. as Wwe have already 


seen. thev are of the very essence of this part of the 1iVeti- 


tion: ana nothing iit “all COrresonairiieyg Prien Is found it 


Hudson's piston. The Wood Paper case, above cited, is 


here also precisely in 


? 
’ 
We feel fully justified, therefore. in insisting that //ud- 


iz ° 


son's evlinder and piston are both totally unlike Snow's, 
apd that this difference alone is sutherent to disprove 


Infringement 


3. Pur Pistox-Rop 

Snow's piston-rod, unlike probably all) others, is not 
attached | the piston, As le says in his pritent, ‘the 

, Peston Gy is disconnected from its rod 1). to prevent any 
* lateral strain being communicated to it: thereby decreas- 
yrs mnie to some extent the wear of the piston in the cvlin- 
(is daw * 

In COTSEeCUe;nce co] this e struction hie ligis to have il 
hi sleeve ie long enough to steady the piston It ue and ot} the 
end of the rod actcollar” @ to limit its upward movement. 

And it is in prt COMSCCHEHCE of this construction 
alsq. in Connection with the long piston, and its ** annular 
*yrooves,” that he is able to prevent leakage, without the 
use of stuffing-boxes. As he says again in lis patent: + Tf 
the piston is closely titted it will wear a long time with 
“verv little leakage; and what there may be. will be 
“caught in the annular grooves in the side of the piston, 
‘sand passed at once through the exhaust passages i. thus 
or "4 nhing Ah Lahaye aronnd th, poston rod a 

The piston being disconnected from the rod, of course 


moves with less friction. and is therefore less liable to leak, 


But //vdson's rod is made tast to the piston in the usual 
way; it has no s sleeves” and no ** collars” nor is the wear 
of the piston in the evlinder in any way decreased. — It can 
not be said. theretore. that //indson’s piston and piston rod 
are combined and arranged in the same way as Syow's, or 
that they operate In the same way, or produce the same 
result. 

It is said. indeed. that ** this disconnecting of the 
‘+ piston-red from the piston is of no importance, and has 
‘no bearing upon their mechanical operation as members 


Ad 
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Se 
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‘of the combination, which is 


exactly the same in one 
‘ease as in the other.” 


but. again, we ask. if this feature is not material. how 
Is the public to know what is‘ The specitication informs 
us that che rod is disconnected trom the piston: not that it 
may be. not that this is the preferable construction, but it 
is to be so made, and no other mode is described. And 
then the puifentee goes on to. state the advantages of this 
construction, as just quoted: all precisely in harmony with 
the first statement of invention as to the prevention of 
leakage without the use of stufting-boxes. | 

This point, it will be noticed, is wholly Independent ot 
the question whether the puissages, M. Mii. and the annular 
grooves, are included in the first claim or not. Even ad 
mitting that none of them is included, and that an ordinary 
solid piston is enough to meet the requirements of that 
claim, it will still remain true that //ad/sen’s piston and 
pistom-rod are net ** combined and arranged ~ like Now's, 


Cn preaere l4 of their briet. appellants object to the con- 
struction put upon Snow's claim by the court below, in 
making the disconnected piston-rod a necessary element, 
and seek to show that this mode of construction was only 
** recommended ~ by the patentee as ** preferable.” 

And, apparentls to help cut this argument, it is fur- 
ther stated that Snow did not emplon a skilled uttorneyv te 
prepare his application papers, but drew them himself. 

But. first. Snow does not recommend disconnecting the 
piston rod from the piston iis preferable ; he deseribes this 
one mode only ; he insists on its advantages ; he declares 
in the plainest terms that it ix one of the essential elements 
of his invention. 

As to the statement that he drew the patent papers, it 
is enough To say that there Is ne prool of it in the record ; 


but even if there Were, it Is not seen how that would help 


the matter. Certainly, in reading a patent, the public is 


I4 ° 


not bound to ascertain. tirst. who drew the putpers, and 


then construe them according to the greater or less skill of 


the draftsman 
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that his construction *y 
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mav be ina venernl se 


the bell: but it is obvi 


disconnected iD Teo] 
ne¢gted one: and it ist! 
he here revarded., 

The wim of the ap 


Whiole eb ae and Cspecia 


combipatien at the exp 
them ure nothing. Thi 
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peciat tunction alone that must 
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e, and which mav be 
shiabe, Too meet the Necessitles 
trary, believes that the only way to 
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Snow uses a slotted-bar. a device then already well 
known for communicating motion to a erank. as expressly 
stated by his own expert, as well as by appellee’s, pp. 34, 
44: Thudson il tube ana rod, hee parts instead of one a 
construction hever know lH before. 

Nynoe s bar Is not piveted to the erank * hence it does 
not move back and forth with the crank. but the erank 
slides back and forth in the bar. 9 //vdson'’s tube is pivoted 
to the crank, and slides back and forth with it. 

In the Svow patent ne part of the weight of the bar is 
carried by the crank, but it is all thrown upon the piston ; 
in the J/vdson, the whole weight of the tube is carried by 
the crank. and ne praart is thrown por the piston: the pis 
ton. consequently, does not need to be se tightly packed. 

The Now slotted haar Is adapted eithes ic. push or pull . 
the Lludson tube Cuil only push, 

It Is ey ident. therefore, threat [Luds: i « tube ane rod ure 
het mechaniwally the same as NSywoers bar: and that. so far 
iis these ele ments are concerned, thes aire not, “und cannot 
be. Bes combined nicl arranged in thre silly wav. 

But, again. the final test in all such cases is this: Were 
Tludson’s tribe ane reve] thre prrarpeer nid wel! known subst) 
tute for Sows slotted bar at the date of Sows patent ‘ 

As already suggested, the patentee is bound to prove. 
jn order to make out intrinwement, that such was the fact. 
But this he has wholly tailed to de. 

Appellees expert, on the contrary, expressly states thicat 
it was wef a well known substitute, p55. The appellants 
then recalled their expert in rebuttal, but did not venture to 
ask him whether this Were sor TOF did Thee eX peer volunteer 
iT \ c\ Kdence (oT) this permit, 

The fact, then. must be taken as established that the 
sliding ren und tulre Were tol we I known its propel substi 
tutes for Naowr's slotted bar: that mo such substitution had 


ever heen mindde nntil rrnsiede by Tludson. and that he Wiis 


the first to discover that a sliding tube could be employed 


-_= 


in such a combination. 


The above completes eon comparison of the two ma- 
chines. And, in view of this long array of differences 
between them, it seems safe to say that there never was a 
ease in which there was so little ground for alleging in- 
fringement. 

According to the theory of appellants’ expert. indeed, 
not one of these differences is material nothing, in taet, 
ismaterial in this claim, except that there shall be ¢ evlinder, 
a piston, « piston-rod, slotted bar, and crank. The valves, 
he thinks, are of no consequence, or the channels ME and 
m with their annular grooves. The disconnecting of the 
piston-rod from the piston is wholly unimportant, though 
the patentee himself insists upon the special advantages of 
that construction. The fact that the first Invention stated 
by Snow is the dispensing with stuffing-boxes, wlrerens 
[Iudseon does not dispense with stuffing-boxes, is mot, in 
the opinion of the witness, worthy of notice. It there is 
anything he deems essential, it is that steam shall be 
admitted only on that side of the piston away from the 
roa, }?. 48. as it was in the old) steam engine ~ of Watt and 
Neweomen., 

— Tn this way of construing a patent, no one is sate. The 
patentee starts out with a formal statement ot his inven 
tion. Tle shows how. his device ditfers trom those that 
preceded if. and sets torth its peculiar ndivantaves, lle 
then sums up with a claim which was evidently intended to 
cover the particular invention described. Years after an 
accomplished expert comes upon the stand, and informs the 
court that the claim does not include any of these things : 
that the statement of invention need not be regarded + that 
the patentee was mistaken in supposing that his particular 
arrangement was really of any value. 


[n his first deposition appellants expert treats the cuse 


— 


as if this were the first steam bell-ringer ever invented. He 
seems at that time never to have heard of Snow's former 
patent, or of the still earlier bell-ringers therein referred to. 
And accordingly he deals with the question of infringement 
precisely as if this patent of IS72 were the first in the field, 
and entitled to the broad and liberal construction always 
awarded to such patents. 

In his second deposition, taken after detendant had 
offered this prior patent in evidence, he is compelled to 
take another view of the case, and now labors to magnify 
the differences between the Svow bell-ringer of 1854 and 
that of IS72. Ile says that ‘tin the patent of 1854 the 
* valves are shifted when the bell is ascending, contrary to 
‘gravity ; whereas in the patent of 1872 the bell shifts the 
‘valves when falling.” p. 3% **That in the patent of 

[854 there are two strokes of the bell to each stroke of 
‘the piston ‘ while in that of IS72 there is but one: and 
‘neither of them is produced by the momentum of the 
* bell, but both by the direct pressure of the steam acting 
‘son the bell through the crank and slotted red.” p. 3%. 
And tinally, ‘*that the patent of IS72 requires a smaller 
wie engine, because it acts on both sles of the center of 
-osetllation of the bell. instead of one only.” |). HO. 

But there is nothing to show that Nwor ever invented 


or thought of anv of these things. | Ile certainly does not 


claim anv of them. His invention, according to his own 
statement. was alto ther «different. His object was alto- 


vether different. What he was after was to dispense with 
stufting-boxes, and with the intermediate parts between the 
piston and valves. What right, then. lias his expert, vears 
after the patent wis eranted, thus to strike out from the 
patent what the patentee himself says he invented, and put 
in something else, something entirely different. and some. 
thing ahout which there is not a word in the specification ¢ 

In Stephenson v. Railroad. 14 ked. ep, hiv, the plain 
tiff insisted that the invention Cconsiste d in making the bell 


| ~ 


cord taut. But the court held that ++ the difficulty was that 
‘the patent said nothing abont. drawing the cord taut; 
‘nor was it possible to gather from any part of the speci- 
* fleation the idea that a taut cord was a necessary feature 
‘of the invention. — 

If Snow should now apply for a reissue of his patent, 
with added clanns tor the features above enumerated, or 
with a claim for the same combination, only changing it 
to a piston rod connected le the piston there Cali he ne 
doubt that “such reissue would, to that extent, be held 
invalid. 

Orif the defendant, with a view of deteating this claim. 
had offered in evidence a prior patent containing precisely 
the same combination, only with a connected, instead of a 
disconnected, piston-red, would not the patentee have con- 
tended that it was not the same combination 4 And would 
not this eourt at once have sustained <ueh eontention. the 
disconnected piston-rod) being new. and its advantages 


’ 


being admitted, as they must be by appellants in this case ¢ 


The main effort of the appellants. im faet, here as else- 
where, sees To he cf show the differences hetween the 
Snow bell-ringer of 1854 and that of IS72. But this is not 
the question. The appellee freely admits those differences. 
[t admits the validity of complainants’ patent. There was 


ne need of pra ing either of those taets. What the appellee 


] 
t} 


denies is simply the infringement. 

At the same time it os contended that what must be 
deemed the main features of Nico'’s invention are found 
in both his patents. In both the bell is rung by a single- 
acting engine. aT both the hell Is attached loosely to the 
piston-rod, so that it may continue to swing freely upward 
after the stroke of the engine is completed. In his patent 
of ESS4 this attachment is made by a chain. In his patent 
of IS72 he lias substituted for the chain a different but 
equally well-known device, viz., a slotted-bar: in which, of 


course there Was no Invention. 
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In other respects it is admitted Snow's two bell-ringers 
ditter from each other: but thiat (*t rtainl does net make 
Hudson av intringer. 

It rust be remembered tlicet Snow does Theol here OCCUPY 
the position of an original inventor. Steam bell-ringers 
were already well known prlen te this invention. One of 
them is shown in the patent of Svow himself, above 
spoken of. And from the statements in that patent, it 
appears that thev had been known and used even earlier 
than that. Sow, therefore, is an improver only ; and, 
being such, it is well settled that he is not entitled to any 
broad or foundation claim, but only to lis specitic construe- 
tion. 

** The inventor of the first improvement cannot invoke 
ws the doctrine ‘if equivalents Te Suppress all other Improve: 
‘ments which are not mere colorable invasions of the 
‘first. If the invention claimed be itself but an improve. 
*s ment on a known miachine, by aoe re Change of form or 
* combination of parts, the Juifentee cannot treat another 
‘as an infringer whe has improved the original machine 
‘bv use of a different form or ‘combination, performing 
‘the same funetions.” We Cormeek vo Jaleott, 20> How, 
bidey Burr Ve Dryer, 1 Wall... a: 

SO in) Matth. we YY. Boston Vie hine ¢ ng 100 U. S.. ot, 


it was held that since the patentees were not the original 


inventors of the process of letting the water ESsCape from il 
hvdrant. eve... but only orf ii particular Arranger nt of valves 
to effect it. they could only properly claim the specific 
arrangement which thes Invented, And detendants. not 
having used the specific form. were held not to infringe. 

The same rule was also stated and applied iT! Ruslwey 
Em ¥. Sarl « OF U.S... .586-7. and’ Lut . ae rling Pump 
(wo... 107 UL S.. 689. and other cases there eited, 

But it is clear that Svow's second patent differs from 
his first only in ** form and combination of parts.” What 


mav be ealled the main principle or idea, viz. ringing the 


“Ai j 


bell by a single-acting, loosely-connected steam engine, Is 
common to both. 

The added Unprovements, foumd in the pritent of 1872, 
have Urea been netted, The are not liprovements in 
the CoTOCTIL preibied pore, byuil it} thie details ot construction 
Onis pobetan cof tha OVC Lars ~| uin-chest and valve, he 
Hgts states tuted thi ONLPROPCLAPY form above described. 
He has introduced a new and peculiar kind of piston. He 
lias disconnected lis piston rol from the piston. And, 
finally, he now uses a slotted bar instead of a chain. These 
sever chanves Pret be sufficient to sustain a parker for his 
specific deviees, but The clearly do not entitle him to a 
broad foundation claim tor every kind of steam bell-ringer, 
nor for-every kind in which there is a single-acting engine. 

Q)r, to pout if 1) another shape, Now lizts here inproved 
onhis earlier invention in-one way > //udsen las improved 
on it in another and different way. Each las the exclusive 
right to his own particular UNprovements, but neither of 
them can charge the other with infringement. 

Certainly neo one can pretend that the //adsen bell- 
ringer is, to use the language of this court, in We Cormick 
y. luleott, above cited, ~" & mere colorable inVeasion ot the 
Snow? or that it required na invention to make the //ud. 
von. Coming after the Nvowr s or that there is ne patentable 
ditherence betwee I) them, 

The fact that // deon obtained a pritent for lis device 
Is not without sivnitieanee., lor. if the Lliudson by l-ringer 
was patentable. if it required invention, of Course it cannot 
be an infringement: that is. unless //wdson retained. all 
threat there Wiis in SI x, while wading something ot his 
OWT. If the ditlerences between thr /fi TE ONYT ana the Nywow 
consisted simply in added improvements, them it is ae- 
mitted that //idson meght have hada valid patent tor his 


Own nprovements, and vet be an iuntringer as to the 


. er . . . . 
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rest. But the differences are all duit 


Hudson has not taken Snow's device, and added something 
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to it . he lias left out parts ot Nneovr's, and pout others ot his 
own in their place. 

This being so, it is impossible, from the very nature of 
things, that there should be any infringement. A meelian- 
ical equivalent is something that can be made without in- 
vention, Colt v. Mass. Arma Co. 1 Fish. 125: dSohnaon 
v. Root. Ib. 364: Potter v. Holland. Ib. 390 2: Kames v. 
Godfrey, 1 Wall. 80: Gould v. Rees, 15 Wall. 198, 4: 
and many others. 

It is true there are a few cases opposed to this doctrine, 
and in which a substituted element has been held both 
patentable, and en Infringement. 

sut this would seem to be a plain contradiction in 
terms ; and especialiv so where the claim is for a combina- 
tion. .For certainly if the part substituted is new and pat- 
entable. it cannot be a mere mechanical equivalent ; and 
still less could it have been a proper and well known 
substitute. 

If the court then finds that there is a patentable ditter 
ence between the two deviees, and that that difference 1s 
due, not to any addition, but wholly to substitution, it will 
follow as a matter of course that on this ground alone, in- 
dependentlhs of all thst hits Lrone before, there Cull be he 
infringement. 

It cannot be said here that Snow was not an improver, 
because theformer patent was his own invention, or that 
he holds any better position on that account. 

kor, first, this court has eXpressl\ decided that sy when 
* there Is no positive law to the contrary. the patentee of 
an improvement ‘ton his-own prior invention stands on 
* the same footing with any other inventor of an iImprove- 
‘ment upon a-previous discovery.” OO Re//y v. Morse. 
15 blow. J 


And second, from recitals in lis former patent if ay 


“Je) 


pears that steam bell-ringers lad been used even before 


that: and. what is vet more to the point, that those earlier 


bell-ringers were still more like his present patent, in that 
each stroke of the bell was made by a separate stroke of 


the engine. 


Finally, the whole case may be summed up as tollows: 
The [Lids hel] rinwver, sed ty) detendant. Is hot an 
infringement of the first claim of the Sow patent, be 
CUUSE 

|. The claim is tor a specific combination of old parts, 
and can only be infringed by a similar combination, con- 
taining all the same parts, or their equivalents, combined, 
arranged and operating in the same way. 

¥Y. Tf some of the parts are omitted and others substi- 

tuted, there is no infringement unless the parts so substi. 
tutes! were well known as proper substitutes at the date of 
the plaintitts patent, 
3. The burden of proof as to this is upon the com 
plainants, but they have offered no evidence in regard to it. 
()n the contrary, the detendant hits produced evidence 
showing the facet to be the other way. 

}. There Is il patentable ditlerence between Tludsow's 
device and Swow's, and that dithterence is due not to add-- 


tion but to substitution. 


a 


D. WSnowis only an UN prover « 


fan old machine. and 


consequently can only treat as infringers those who have 
been guilty of a mere colorable invasion of his patent > or, 
In other words, those who have used the same specific 
devices. 

6. That the //adson bell-ringer is not a mere colorable 
invasion of Snows, and does not contain the same specific 
devices, is apparent from tue numerous and material differ- 
ences between them. 

a. MMudson’s cylinder ditters trom Snow's in having a 


stufling-box : in having no steam-chamber beneath it in 


which to place a puppet-valve, and in not having the 
numerous smal! openings yi. tht are described by Snow 
iis essential To thre operation of his dey ee, 

b. /ludson’s peston differs in length, in having no cen- 
tral passage M, no lateral passages m, and no annular 
grooves in its side to catch the steam. 

e. lludsou's piston-rod ditlers iT} het being disconnected 
from the piston, and In baa ing he long sleeve, and ne co] 
lar. d. 

(i. Hludson's valves are so ditterent from Nnow s that it 
would be hard to think of any two things more unlike. 

e. Snow has a slotted bar. instead of a chain, to connect 
his pistom and bell-erank.  //vdson uses no slotted bar ; 
but, instead of a chain, he has fire parts, a straight rod, 
and a tube sliding upon it. 

f. Nnow' s slotted bar can both push and pull ; /lud.- 
son’s sliding tube can only push. 

g. Snow's slotted bar is not pivoted to the bell-erank, 
anid consequently does not move iy} “and down with it: 
Hudson's tube is pivoted to the crank, und moves up and 
down with it. | 

h. Nnow s slotted bar not only does not work. hut could 
net be made to work in that wavy. | 

The weight of Nnow's slotted bar is carried by the 
piston: the weight of //vdsen’s sliding tube is earried by 
the crank. 

j. In tine, //vdson’s device does not accomplish, and was 
not intended to accomplish. the purpose indicated in Snow's 
tirst statement of invention, and covered by his first claim, 
viz.. the dispensing with stufting-+ores.  1t does accomplish 
the purpose indicated in Snow's second statement of inven 
tion, and covered by his second claim, viz.. dispensing 
with intermediate parts between the piston and valves: but 
it accomplishes this in a very different way, and complain 


ants are foreed to admit that that claim is not intringed. 
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Uxitep STATES OF AMERICA. 


In the Circuit Court of the United States for the 
District of Iowa, In Equity. 


To the Judges of the Circuit Court of the United States 
for the District of lowa, In Equity. 


The Peainsular Iron Company, a corporation organized 
under the laws of the State of Michigan, and carrying on 
business in the State of Michigan, and having its principal 
office at the City of Detroit, in said State of Michigan, and 
a citizen of said State of Michigan, and Abel Whitney, of 
Adrian, Michigan, and a citizen of the State of Michigan, as 
trustee for himself and Charles Rynd, Porter L. Sword, 
Walter S. Sears, Channing Whitney and Wilham S. Wilcox, 
all of Adrian, Michigan, and all citizens of said State of Mich- 
igan, and for the estate of Henry Hart, deceased, who was in 
his life time, and who died a citizen of said State of Michigan, 
and for the Illinois Manufacturing Company, a corporation 
duly organized under the laws of the State of Michigan, and 
having its principal office at the City of Adrian, in said 
State of Michigan, and a citizen of said State of Michigan, 
and Adelia S. Angell, of Adrian, Michigan, and a citizen of 
said State of Michigan, and Joseph C. Hart, of Detroit, Mich- 
igan, and William S. Wilcox, of Adrian, Michigan, both cit- 
izens of said State of Michigan, as administrators, and Jane S, 
Hart, of Adrian, Michigan, a citizen of said State of Michigan, 
as adntinistratrix, with the will annexed, of the estate of said 
Hlenry Hart deceased, and Joseph R. Bennett and S. Edson 
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Graves, of Adrian, Michigan, both citizens of said State of 
Michigan, partners under the firm name of J. R. Bennett and 
Company, and William S. Wilcox, Henry HH. Wilcox and 
George A, Wilcox, all of Adrian, Michigan, and all citizens of 
said State of Michigan, partners wider the firm name and style 
of Wilcox, Brother and Company, and William 5. Wilcox, 
of Adrian, Michigan, and a citizen of said State of Michigan, 
and Abel Whitney, of Adrian, Michigan, a citizen of said State 
of Michigan, and Samuel M. Carpenter and Charles Wason, 
both of Cleveland, Ohio, and both citizens of the State of Ohios 
survivors of themselves and William F. Smith, late a citizen of 
said State of Ohio, deceased, partners under the firm name and 
style of the Fulton Foundry Company, and Leander M. Hubby, 
of Cleveland, Ohio, and a citizen of Ohio, complainants, bring 
this their bill against Andros B. Stone, of New York City, a 
citizen of the State of New York, the St. Louis Keokuk & 
Northwestern Railway Company, a corporation organized 
under the laws of the States of Lowa and Missouri, and having 
its principle office at the City of Keokuk, in the State of lowa, 
a citizen of said State of Lowa, and Dan. P. Eels, of Cleveland, 
Ohio, a citizen of said State of Ohio, and the Chicago, Burling- 
ton & Quincy Railroad Company, a corporation organized 
under the laws of the State of Llinois, and a citizen of said 


State of [llinotw, defendants. 
And thereupon your orators humbly complaining, respect- 
fully show unto this Honorable Court: 


Ist. That on or about the 12th day of March, IS72, the 
Mississippi Valley & Western Railway Company, a corpora- 
tion organized under the laws of the State of Missouri, made, 
executed and delivered to James M. Walker and J. Alder 
[ellis as trustees, a mortgage or deed of trust of all its property 
and franchises to secure the payment of twenty-eight hundred 
(2,800) bonds of one thousand (81,000.00) dollars each, two 
thousand and twenty-six (2,026) of which said bonds were 
duly executed and outstanding claimed by divers parties at 
the time of the foreclosure of the said mortgage as hereinafter 
stated, 7 


2d. That afterwards and on or about the 20th day of Janu- 


d 


ary, IS73, the said Mississippi Valley & Western Railway 
Company made its certain other mortgage or deed of trust of 
all its property and franchises to said James M. Walker and to 
Amasa Stone, Jr., as trustees, to secure the payment of fifty 
three hundred (5,300) other bonds of one thousand dollars 
($1,000.00) each; five hundred and thirty-six (536) of which 
said last mentioned bonds were duly executed, and outstand- 
ing claimed by divers parties at the time of the foreclosure of 
said last mentioned mortgage or deed of trust as hereinafter 
stated. | 


$d. That afterwards, and on or about the first day of Sep- 
tember, IS74, the said Mississippi Valley & Western Railway 
Company was in default in the payment of its interest upon 
its bonds under both said mortgages or deeds of trust; and 
thereupon on or about said Ist day of September, 1874, the said 
James M. Walker, J. Alder Ellis, and Amasa Stone, Jr., as 
such trustees as aforesaid filed their bill of complaint in the 
Circuit Court of the United States for the Eastern District of 
Missouri, in equity, to foreclose both said mortgages and com- 
pel a sale of said mortgaged property to satisfy the conditions 
of said mortgages and the bonds secured thereby as in and by 
said bill, or the. record thereof ready to be produced, and 
proved as this Honorable Court may direct, reference being 
thereto had will more fully and at large appear. 


{th. That thereupon such proceedings were had before said 
Court in said cause; that afterwards, and on the 27th day of 
January, 1875, a decree was entered by said Court in said 
cause that said Mississippi Valley & Western Railway Com- 
pany should be absolutely debarred and foreclosed of and from 
all equity of redemption in and to its said mortgaged property 
and franchises, and that said Railway, and the property and 
appurtenances of said Railway Company be sold at public 
auction by Joseph Shippen, Master in Chancery of said Court 
to pay and satisfy the amounts due by said Company upon its 
said mortgage bonds and otherwise, and that in and by said 
sale the rights, liens, and claims of whatever parties of all 
kinds to said mortgaged property should be discharged, and 
upon such sale being approved and confirmed by the Court, 


the said Master in Chancery should execute and deliver to the 
purchaser of said property a deed of the same free of all in— 
cumbrances, and thereupon such proceedings were had in said 
cause; that afterwards, on or about the l4th day of April, 
IS75, the said Master in Chancery sold the mortgaged proper- 
ty at public auction to Andros B. Stone, one of the parties de- 
fendant, for the sum of six hundred and twelve thousand, five 
hundred dollars ($512,500), he being the highest bidder, and 
that being the highest sum bid therefor; which said sale was 
afterwards, and on or about the 20th day of April, 187, ap- 
prove | and contirmed by said Court, and it was ordered that 
the title of said property and franchises be by said Master con- 
ve ved to said purchaser upon his complying wich the terms of 
said sale, and such order and decree as the Court shall make 
in relation thereto, and thereupon such proceedings were had; 
that on the [6th day of June, IS75, the said Master in Chan- 
cery made, executed and delivered to said Andros B. Stone, as 
such purchaser, a deed of all such mortgaged property so sold 
to him, which deed was by order of said Court approved and 
confirmed on the 17th day of June, A. D. 1S75, as in and by 
said records and proceedings in said Court ready to be pro- 
duced and proved as this Honorable Court may direct, refer- 


ence being thereto had will more fully and at large appear. 


oth. That by order of said Court in said cause there was to 
he distributed to each of said bonds secured by this mortgage 
of IS72, the sum of at least S1I2S 5677-LO0Q00, and to each of 
said bonds secured by said mortgage of I1S73, the sum_ of 


S34 00-100, 


That there was allowed by said Court in said foreclosure 
sale the claims of divers parties as liens on said mortgaged 
property prior to the mortgages, and there were also taxes and 
costs to be paid, and that said sum of $612,500 00-100 so bid 
as aforesaid by said Stone, was exactly the sum of all the 
proved and allowed bonds of 1872, counting each bond 
SLI o677-LOO00, and all of said proved and allowed bonds of 
IS73, counting each of said last mentioned bonds 834 OD- 100, 


together with the sum of such liens as aforesaid as the same 
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were allowed, and the taxes and costs aforesaid, so that for 
every proved and allowed bond of 1872 which the said Andros 
B. Stone paid into Court on such foreclosure he was credited 
with s1°2S 5677-10000 on said foreclosure price, and for c\ cry 
proved and allowed bond of 1S73 which the said Andros B. 
Stone paid into Court on said forechosure he was credited with 
S54 0-100 on said foreclosure price, as in and by the records 
of said Court in said cause ready to be produced and proved 
as this Flonorable Court may direct, reference thereto being 


had wil more fully and at large appear. 


ith, That on or about the Ist day of December, IS72, a 
copartnership, composed of Ilenry A. Angell and Stephen H. 
Angell, of Adrian, Michigan, Charles L. Gambell and Phile 
mon S. Tyler, of the same place, and Benjamin F. Russell, of 
Chicago, Ilinois, was existing, carrying on business at Adrian, 
Michigan, under the firm name antdstyle of Tae Adrian Car 
and Manufacturing Company; and that on or about said day 
the said copartnership became the owners of one hundred and 
twenty-five of said bonds of said Mississippi Valley & West- 
ern Railway Company, secured by said morigage of IS72. 
That said Adrian Car and Manufacturing Company was at 
that time largely in debt, and therefore it delivered of said 


one hundred and twenty-fiy e bonds as follows: 


‘Co The Ilinois Manufacturing Company, 20 bonds. 


“ The Bank of Skaneateles — - . — . 
« J. N. Ford & Company, Detroit, — - i. « 
« Landon & Co.,Chapinville, Conn, - 12 & 
* DD. Preston & Co., Detroit, : . ye 
« The Fulton Foundry Co., Cleveland, i « 
* The Peninsular Lron Co., Detroit, ee 
71a, « . . . . ii. 
Retaining, . . . . - 5 
sonar oe. 

Total, . : , ‘ Cae 


That all of said parties above named to whom bonds were 
delivered were creditors of said Adrian Car and Manufactur- 
ing Company, and said bonds were delivered to said parties to 
pay themselves if they should prove sufficient, and if not then, 


g 


whatever should be realized should be credited on the debt 
due from Adrian Car and Manufacturing Company to the re- 
spective parties, 

ith. That the debts so owing by said Adrian Car and 
Manufacturing Company, on account of which said bonds 
were delivered, were upon secured negotiable promissory 
notes of said Mississippi Valley & Western Railway Company 
which had been endorsed by said Adrian Car and Manufac- 
turing Company to its said creditors for money and material 


to carry on its business, as follows: 


Iinois Manufacturing Company note of $8,025 00 


Bank of Skaneateless, - - - - = - R.000) OO 
‘J. N. Ford & Co.,, . in a ae 6.160 00 
Eo a a ee 6.160 OO 
eg NS 8 i eee ee 6.160 O00 
Pumon Foundry Co, - + <« + « 10,000) OO 
Peninsular Iron Co., - - - - - + 10,000 00 


Sth. That the said copartnership known as the Adrian Car 
and Manufacturing Company became insolvent, and an assign- 
ment executed by the majority of the partners therein of the 
one part, and a large majority of its creditors of the second 
part and by the assignees or trustees therein named of the 
third part, was made, executed and delivered, whereby all the 
effects and property of said copartnership and of Henry A. 
Angell, the principal partner therein, were conveyed to Wil- 
liam S. Wilcox and Porter L. Sword, of Adrian, Michigan, 
and Samuel M. Carpenter, of Cleveland, Ohio, as assignees, or 
trustees for the creditors of such copartnership, which said 
assignment bore date March ISth, IS74. 

Wh. That the property of said copartnership and of said 
Angell, including in the property of said copartnership said 
remaining eight (8) bonds of said Railway Company of 1872, 
and unsecured negotiable promissory notes of said Railway 
Company not discounted to the amount of $51,750.00, without 
reckoning interest, was immediately delivered to said Wilcox, 


Carpenter and Sword, as such assignees or trustees. 


10th. And your orators further show that at or about the 
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time said foreclosure suit was commenced it was agreed be- 
tween said assignees or trustees and said creditors, to whom 
such bonds had been delivered as aforesaid, that each creditor 
holding such bonds should prove them in said foreclosure suit 
in their respective names, or that of such person as they 
should each deem fit, and should endorse the proceeds to be 


received on their respective debts. 


And that accordingly the Bank of Skaneateles proved its 
bonds in the name of Joel Thayer, its president. 

J. N. Ford & Co. proved their bonds in the name of George 
J crome. 

Landon & Co. proved their bonds in their own name. 


The said Fulton Foundry Co. proved their bonds in then 


own name, 


The said Peninsular Iron Company prov ed its bonds in its 


OW! name. 


The said [linois Manufactursng Company proved its bonds 
in the name of Henry Hart. one of its stockholders and diree- 


tors, for reasons hereinafter stated, 


Lith. That on or about the time said decree was made, 
viz, the decree of January 27th, 1875, the said Andros B. 
Stone, by himself, and through George Edmunds, Jr., an 
attorney at law of Carthage, Illinois, and who had been presi- 
dent of said Mississippi Valley & Western Railway Company 
and who was then acting as attorney for said Andros B, Stone. 
broached the subject of forming a purchasing association in 
which all the bondholders who would, should join; and it was 
proposed that it should be ascertained how large a sum would, 
be required to pay the costs, taxes, liens, and bonds which 
would not join, and that when such amount should be ascer- 
tained that it should be divided pro rata among all those join- 
ing in the association according to the number of bonds held 
by each, and that in that case the road and property of said 
Mississippi Valley & Western Railway Company would be- 
come the property of all those joining in such purchase, and 


that each would have an interest in such property and Rail- 
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road in proportion to the amount of his bond, or lien, of which 
he could not be deprived by anything except his own act, and 
said Stone, by himself and said Edmunds represented, and as 
vour orators believe truly that said property proposed to be 
purchased was of such value as to be worth more to each 
pri t\ 
distribution as awarded by the Court as aforesaid, 


joining than the advance necessary to be raised, and the 


I2th. That said D. Preston & Company, J. N. Ford & 
Company, and Landon & Company declined to listen to any 
such proposition and declared their intention of accepting the 
$128 5677-10000 per bond under the order of the Court; that 
thereupon your orator, the Peninsular [ron Company, believing 
the said representations so made by said Stone and Edmonds, 
and feeling that it was likely to lose a large part of its debt 
against said Car Company, purchased 14 of the 26 bonds of D. 
Preston & Company, paving therefor the said sum of 
S12S 5677-10000 each. And your oratrix, Adelia S. Angell, 
being an unsecured creditor of said Car Company induced by 
similar reasons to those of the said Peninsular [ron Company, 
purchased of said firm of D. Preston & Company eight (8) of 
said 26 bonds of said firm of D. Preston & Company in like 
manner; your orators William S. Wilcox, said tirm of Wilcox 
Brother & Company, said firm of J. R. Bennett & Company, 
and Abel Whitney, being each creditors of said Car Company 
or interested in claims against it as stockholders of a corpora- 
tion having claims against it and believing the representa- 
tions of said Stone and Edmunds and induced thereto by the 
considerations above in this paragraph stated, each purchased 
one of said 26 bonds of said D. Preston & Company, paying 
therefor the said sum of 8128S 5677-10000 each. In like man- 
ner the said Wilcox, Carpenter and Sword as such assignees 
or trustees as aforesaid, believing such representations as 
aforesaid, on behalf of the estate in their hands, purchased 
the remaining one of said 26 bonds of said firm of D. Preston 
& Company, paving therefor the sum of $128 5677-10000, and 
also purchased of said firm of Landon & Company 11 of the 
12 bonds of said firm of Landon & Company paying for said 
11 bonds the said sum of $128 5677 LOQOO. 
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In like manner the said Henry Hart being a large stock- 
holder in a corporation having a large claim against said Car 
Company and which was in part unsecured and believing such 
representations as aforesaid, purchased the remaining one 
bond of the 12 bonds belonging to said firm of Landon & 
Company, paying therefor the said sum of $128 0677-10000 
and also purchased the 12 bonds of J. N. Ford & Co., proved 
in the name of George Jerome, paying for said bonds the said 
sum of $128 5677-10000 each. So that the ownership of the 
125 bends which had belonged to the Adrian Car and Manu- 


facturing Company was as tollows: 


Bank of Skaneatles (dr Joel Thayer) - + - 30) 
Peninsular Iron Co, 7x 14 purchased nae 20) 

Wilcox, Carpenter & Sword, assignees, 8 x 12 
purchased : - os . . . - 2) 
Illinois Manufacturing Co., -" —- 20) 
Fulton Foundry Co. — - . . . - 10 
Henrv Hart, purchased : . . . 14 
Adelia S. Angell, purchased - . —. S 
W. Ss. Wilcox, purchased - oe 4 ° l 
Wilcox, Brother & Co., purchased + : : l 
J. R. Bennet & Co. purchased - . - | 
Abel Whitney, purchased . . . - l 
Total : - - . - - 125 


3th. And your orator Leander M. Hubby respectfully 
shows unto the Court that at the time of the commencement of 
said foreclosure suit he was the owner of 11 of the other bonds 
secured by said mortgage of March 12th, 1872, upon which he 
was entitled to distribution under said decree of foreclosure, 
that during the progress of said foreclosure proceedings the 
said defendant, Andros B. Stone, approached your orator 
Leander M. Hubby and after talking with him concerning the 
condition of affairs, informed him that a purchasing associa- 
tion was being formed to purchase said road and property at 
the foreclosure sale, and that the said Andros B. Stone, own- 
ing and controlling a large number of the bonds of and liens 


~ 


against said Railroad, and therefore being largely interested 
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in obtaining as large a price therefor as possible, proposed to 
act as trustee for all, who should join in such foreclosure, and 
that he would purchase as such trustee for all who should join, 
the said road and property, cach party joining contributing 
his pro rata share of whatever should be necessary to raise in 
cash to pay costs and to pay taxes and to pay lien or bond- 
holders who did not join the purchase. And the said Stone 
informed your orator that this seemed to be the only method 
by which anything could be realized for the bond-holders, anc 
that should such purchase be made the parties joining in it 
would own the property free of any incumbrances; that said 
Stone told your orator that he could not then determine how 
much cash would be required to be raised by all the parties 
joining, nor what the pro rata share of each would be, but that 
he was informed by said George Edmunds Jr., his attorney, that 
it would be in the neighborhood of about forty-eight thousand 
(45.000) dollars for all to raise, and that this divided pro rata 
would be but a smali sum for each bond, that accordingly be- 
lieving the representations and led by the inducements and 
considerations advanced by him said Stone, your orator in- 
formed said Stone that he would join in such purchase and that 
accordingly your orator delivered to one Seth C. Baldwin, an 
agent of said Stone, the TL bonds of your orator of said issue 
of IS7T2, and that said eleven (11) bonds of your orator were 
proved by said Stone before the said Master in Chancery as 
your. orator is informed and believes, in the name of. said 
Andros B. Stone, and that said Andros B. Stone paid the said 
eleven bonds of your crator into Court upon the said purchase 
and was credited therefor upon the purchase price of said 
property so purchased by him the sum of $128 5677-10000 for 


each of said eleven bonds. 


l4th, That the bonds paid in by each of the parties com- 
plainant here, was therefor as follows: 


Peninsular Iron Company . e a « ae 
Ulinois Manufacturing Co. ea ae 20) 
Fulton Foundry Ce. oo ee Sa S - 10 
Henry Hart - : 2 oe . 13 


ee ee 


William S. Wilcox l 
Wilcox Bro. & Co. - . oe : . l 
J. R. Bennett & Co. i . . | 
Abel Whitney is <« + <e | 
Leander M. Hubby — - ao : 1] 

Total, . - . - . . SH 


All of which said bonds were paid in by the said Andros B, 
Stone upon said purchase, and for each of which he received 
a credit of S128 5677-10000 upon the purchase price to be 
paid by him. 

loth. And your orators, Abel Whitney, as trustee as afore- 
said, the Peninsular [ron Company, the said Samuel M. Car- 
penter and Charles Wason, as survivors, etc., partners as 
aforesaid; the said William S. Wilcox, Joseph C. Hart and 
Jane S. Hart, as administrators of the estate of Henry Hart, 
deceased; the said Adelia S. Angell, the said firm of Wilcox, 
Brother & Company, the said William S. Wilcox, the said 
firm of J. R. Bennett & Company, and the said Abel Whitney, 
show that the said Wilcox, Carpenter and Swords, as assign- 
ees of the Adrian Car and Manufacturing Company, and ef 
Henry A. Angell, have settled up their trust as such assignees, 
and that a settlement has been made whereby all the claims 
against the said Adrian Car and Manufacturing Company 
have been compromised and satisfied, and that in said settle- 
ment any rights which the creditors generally, or said assign- 
ees, or said Adrian Car and Manufacturing Company might 
have in and to said bonds of your orators, or the proceeds 
thereof, or any part of the same, were released to your orators 
in this paragraph mentioned, and as your orators are informed, 
and verily believe in the course of said settlement, the interest 
of said Wilcox, Carpenter and Sword, as such assignees in 
and to said twenty bonds, and im and to said lien, and the pro- 
ceeds thereof were sold by them with the consent of the cred- 
itors to Martin S. Smith, of Detroit, Michigan, and that said 
interest has been sold by said Smith, to one Henry B. Blood, 
of Keokuk, Iowa, with the distinct reservation in the article 
of sale that none of your orators interests, nor any interest in 
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said bonds of your orators were passed or affected thereby. 


lth. And your orator, Abel Whitney as such trustee as 
aforesaid, shows unto the court that when the cash sum of 
$4,035.00 hereinafter mentioned as being required to be paid 
by the Hlinois Manufacturing Company to said Andros B. 
Stone, as its pro rata share of the Stin required to pay costs 
and taxes, and the parties entitled to distribution who did not 
join in the purchase, the same was advanced by Henry 
Hart for said Company, and that the burden might not 
fall entirely on said Hart divers other stockholders in 
said Company afterwards assumed their share thereof, 
and that to indemnify them, the said Illinois Manufac- 
turing Company afterwards conveyed all its interest and 
claim on account of said bonds and said advances to said 
Abel Whitney, as trustee, to first pay said advance; second, 
pay certain creditors of said company; third, pay the balance 
remaining, if any, to said Company, and to this end your ora- 
tor, as such trustee, was empowered to take all and singular 
such legal proceedings as he should deem best to realize the 
claim of said [linois Manufacturing Company. 


ith. And your orators, William S. Wilcox, Joseph be 
Hart and Jane S. Hart, show that said Henry Hart died at the 
city of Adrian, Lenawee County, Michigan, testate, on or 
about the 3d day of October, IS7, and that immediately 
thereafter such proceedings were had in the Probate Court 
for the County of Lenawee; that your orators in this para- 
graph mentioned were by said Court appointed administrators 
and administratrix, respectively, of the estate of said Henry 
Hart, deceased, with the will annexed; and that your orators 
filed their bonds immediately thereafter, and entered upon the 
duties of their trust, and still continue to exercise the same as 
in and by the records of said Probate Court in the matter of 
saul estate, ready to be produced and proved as this Honorable 
Court may direct, reference being thereto: had will more fully 
and at large appear. 

Sth. And your orators, Samuel M. Carpenter and Charles 
Wason, show that they and William F. Smith were at the 


time of the foreclosure aforesaid associated together as part- 


lo 


ners unter the firm name and style of the Fulton Foundry 
Company, carrying on business at Cleveland, Ohio; that since 
said time the said William F. Smith has died, and that your 
orators, the surviving members of said firm, have been engaged 
in closing up the affairs of said firm, dissolved by the death 
of said Smith, and that the interest in the subject matter of 
this bill called that of the Fulton Foundry Company is that of 
your orators in this paragraph mentioned, and said William 
I’. Smith, deceased, under said firm name, and that your ora- 
tors in this paragraph mentioned bring this bill as the surviy- 


ors of themselves and said Smith. 


iMith. And your orators, Joseph R. Bennett and S. Edson 
Graves, show that they are partners under the firm name and 
style of J. R. Bennett & Company. 


20th. And your orators William S. Wilcox, Henrv H. Wil- 
cox and George A. Wilcox, show that they are partners under 
the firm name and style of Wilcox, Brother & Company. 


Ist. And your orators further show that after the said 
proposition of said Stone as set forth in the Ilthand 13th 
paragraphs of this bill, but before the sale of said road and 
property by the said Master in Chancery, and on or about 
the 2th day of March, A. D. 1S75, the said Andros B. Stone, 
caused to be prepared and presented a contract in writing for 
the formation of such purchasing association and the consti- 
tuting of him the said Andros B. Stone, as the trustee of the 
associated bondholders which said contract your orators be. 
lieve to be in the possession of said Andros B. Stone, or 
under his control and which your orators pray the said Andros 
B. Stone may be compelled to produce to be given in evidence 
in this suit, and your orators have hereunto annexed as exhibit 
A to which they pray reference and that the same may be 
taken as a part of this bill,a copy of a paper marked exhibit A 
and attached as such exhibit to a petition in equity filed by said 
Andros B. Stone in the District Court of Lee County, lowa, 
at Keokuk, in the August term 1877, against John Fallon and 
others, and which purports to be a copy of said contract as in 
and by the said petition in equity on file, as aforesaid, and 
ready to be proved as this Honorable Court may direct, refer- 


‘ 
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ence thereto being had will more fully and at large appear. 


22d. And your orators show that said contract was signed 
by your orators, the Peninsular [ron Company, the Fulton 
Foundry Company, of which your orators said Samuel M. 
Carpenter and Charles Wason are the surviving partners as 
aforesaid, and by your orator, Leander M. Hubby, but was not 
signed by any of the other of your orators or the interests 
which they now hold, except that your orator William S, Wil- 
cox signed the same as one of the assignees of said Adrian 
Car Manufacturing Company. That said contract was also 
executed as your orators are informed and verily believe, and 
so charge the fact to be by the following named persons, cor- 
porations and firms, all claiming an interest in said property as 
bond or lien holders, viz: Andros B. Stone, as trustee, and 
by the Hannibal & St. Joseph Railroad Company; Truman P. 
Handy, Cleveland Rolling Mill Company, the State National 
Bank of Keokuk, lowa, Timothy Gridley, John Fallan, A. B. 
Stone & Company, assignees of North Missouri Construction 
Company, and of other distributees; William S. Wilcox, 
assignee; Samuel M. Carpenter, assignee; Porter L. Sword, 
assignee; Adrian Car Manufacturing Company, by H. A. 
Angell; Andros B. Stone, Henry Chisholm, A. Stone, E. B. 
Carroll & Company, by G. Edmunds, Jr., attorney; the Deca- 
tur Rolling Company, by W. H. Harris, Secretary; William 
Chisholm, S. Witt, Dan. P. Eels and W. H. Harris. 


23d. ‘That your orators are not able to state definitely the 
interest of cach of said parties, other than your orators, who 
signed and executea said contract as aforesaid, but so far as 
your orators have any information they will in this paragraph 
state such interest. The said firm of A. B. Stone & Company 
claimed to be a fitm composed of said Andros B. Stone and 
one John Fallon, of Philadelphia. The said Andros B. Stone 
claimed to own 77S of said bonds of IS72. and the said John 
Fallon claimed to own 706 of said bonds of IS72: and the said 
Stone and Fallon, as such firm of A. B. Stone & Co., claimed 
to have purehased, and to be the owners of the liens proved 
in favor of the North Missouri Construction Company, viz.: 
SHOMOOU4; also 11-12 bonds of 1S72, of 20 purchased by said 


o 
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A. B. Stone X  o-.,. ', of said "vy bonds of the State National 
Bank of Keokuk, Towa, and the other 5-12 of said 20 bonds 
from said George Edmunds, J ret also of 5-Hhof S bonds of IST. 
purchased of said Edmunds; also of 2 bonds of IS72, pur- 
chased of the Union Bank, of Quincey . linots; also of 5-6 of 
25 bonds of IS73, purchased of said Edmunds, and of 14 bonds 
of IST3-— b, purchased from said Edmunds and 4, purchased 
from said State National Bank of Keokuk; also of 2 bonds of 
ISv3, purchased from a bank called the Hancock County Na- 
tional Bank; also of © bonds of IS73, purchased of said Union 
Bank of Quineyv; also of 55 bonds of IS73, purchased of one 
Louis Worthington of Cincinnati, Ohio. 

That said Andros B. Stone claimed to own separate and 
apart from said firm 4 of said bonds of IS73; that the Hanm- 
bal & St. Joseph Railroad Company claimed toown ISa bonds 
of IS73, and that the Decatur Rolling Mill Company clammed 
to own | bonds of IS73. 

That what interest the parties who signed said agreement, 
other than your orators and said A. B. Stone & Company, and 
said Andros B. Stone and John Fallon and said Decatur Roll- 
ine Mill Company, and said Hannibal & St. Joseph Railroad 
Company had your orators are ignorant, except as heremafter 
in this paragraph stated; but your orators beheve that the m- 
terest: of such other parties was a part of that claimed by said 
Andros B. Stone, for as your orators are informed and verily 
believe, the bonds and liens against said Railway Company, 
proved and allowed by said Court 1m said foreclosure suit, and 


Which jotmed in said purchase, were as follows: 


Bonds of IS7? - - . . No. 1O4S 
66 “ JS73 fe 5 : ; No. 85S 
Lien N. Mo. Const. Co. Amt. . HHO U4 
»  Assionees Ad. Car. Manfe. ~ 2 SZ 66 


That in addition to the parties who executed said agreement 
of March 27, IS75, and to vour orators, the following parties 
held bonds proved before and allowed by said Court, viz.: 

Geo. Edmunds Jr. -  - 1-12 of 24 bonds of IST 


bs 66 éé . = | me ee ~ +s e. IS7° 
be e. es - . | 2 ** | } dd * ISU3 
ee as e. . | 45 os 2 adi se IS7G3 


Louis Worthineton - - - - 59 bonds of IS74 


1s 


That vour orators have also been informed that Timothy 
Gridley, who executed said agreement claimed two bonds of 
INTB. and that E. B. Carroll & Co., who also executed said 


agreement, claimed two bonds of IS74, 


This would account for said bonds and lens as follows, 


% 32. 
BONDS OF IS@2. 
Andros B. Stone, . - . ens cow ri’ 
Bonds delivered to .\drian Car and Manf. 

Co, - . . . - - |r 
John Fallon , , . : VO 
Stone & Co. 11-12 Edmunds 1-12. - - 2) 
Stone & Co. 5-6 Edmunds I-6 © - . . S 
A. B. Stone & Co. purchased of Umon Bank 

Quincey - : - - . . a 

& 
1.648 
BONDS oF INGA. 
A. B. Stone & Co. purchased from Worthing- 

Loon, . - . - - - - ee 
[lenuis Worthington, . . - - eye? 
Hannibal & St. Joseph Rathway Co. , . ING 

, A. B. Stone, . :, , : | 
Decatur Rolling Mill Co., . : . rr 
Stone & Ce. 5-6 Edmunds 1-6, : . 2 
stone & Co. 1-2 Edmunds 1-2, - . . 14 
A.B. Stone purchased Tancock Co. National 

Bank. : , . : ; ” 
A. B. Stone & Co. purchased Union Bank, 

Quincy, . . . . Me 
Timothy Gridley, . ‘ » 

> EE. B. Carroll & Co. : i : ” 
hos 
LIENS, 
A. B. Stone & Co., assignees Northern 
Nissourt Construction Compan SHH OOO) G4 


Assignees Adrian Car and Manf.. Co. 22350 66 


~ ww « 
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24th. And your orator Leander M. Hubby shows that his 
cleven bonds must have béen proved by said Stone m his own 


an 


name, and among said 47S bonds of INT, claimed by said 


3 Stone. 


2oth. And your orators show that-they bring this bill in 
behalf of themselves and in behalf of all others interested as 
cestutes gue trust under said Andros LB. Stone, as trustee. and 
under the trusts hereipafter set forth, so far as they shall join 
and contribute to the expense of this suit: and your orators 
pray that all of said parties may have an opportunity to join 
in this bill and become parties complainant in such manner 
and upon such terms and conditions as this Honorable Court 


may direct, and as shall be agreeable to equity. 


26th. And vour orators, the said Abel Whitney, as trustee, 
the said Adélia S. Angell, the said administrators of the estate 
of said Henry Tart, deceased, the said William S. Wileox, the 
said Joseph R. Bennett and S. Edson Graves, the said William 
S. Wilcox, Henry EL. Wilcox and George .\. Wilcox, and the 
said Abel Whitney, show that while they, or the interests 
represented by them did not execute the saul agreement im 
WW riting, exhibit A hereunto attached, vet the said [liners 
Manufacturing Company, the said Adelia S. Angell, the said 
Henry Tart, the said firm of A? R. Bennett & Company, the 
suid William S. Wileox, the said firm of Wileox Brothers & 
Company, and the said Abel Whitney, delivered their bonds 
to said Andros 3. Stone, to be patil pean such foreclosure, 
and paid their respective pro rata (as the same was assessed 
to them by the said Stone) of the sum to be raised in cash 
upon said) purchase, and paid the same rate per hond as the 
said Peninsular Tron Company, or the said firm called the Ful- 
ton Foundry Company, or the said Wilcox, Carpenter cane 
Sword, as assignees, who did execute such agreement, as will 
more fully hereafter appear. 

Therefore your orators in this paragraph charge that upon 
the purchase of said property they became and were the equit- 


able owners of a proportionate interest in the same. 


“7th. Whereupon vour orators all « harge that the said .An- 


20) ° 


dros B. Stone, when he purchased said properts of said Mas- 
ter in’ Chancery, on or about the 14th day of April, IS@5, as 
hereinbefore 4thly set forth, acted and made such purchase as 
trustee for all the parties who joined in such purchase, whether 
by means of said written UTEs ment, or otherwise, including 
all \our orators: and that when said sale was confirmed and 
deed delivered, as set forth in the said 4th paragraph thereof, 
the said Andros B. Stone held said property as the trustee for 


all said parties according to their interests. 


"8th. And your orators, all except the said Leander M. 
Hlubby, show that in the first days of June IS75, the said An- 
dros EB. Stone appled to them, or to the interests now repre- 
sented by them, and alleging that the cash sum required to be 
paid into Court upon said purchase must be paid on or before 
the Ith day of June, ISi5, and that the proportion of said 
sum pro. rata of the interests of vour orators was 8240.70 for 
each bond of IS72. and vour orators interests being all bonds 
of INST2, that they should cach pay as many times $245.72 as 
they had bonds, and thereupon the said Stone demanded said 


sums of mone, respectively. 


That your orators hesitated about paving so large a sum 
almost preferring to lose the interest they had, but that said 
"Stone was very urgent and again represented that the pur- 
chase made and completed, the property purchased would be 
that of those joining in the purchase, that if it was sold after. 
wards cach would receive his share of the consideration, and 
that «as the fact was) there were oo miles of completed road 
and SO miles more partially completed which was abundant 
security, for their respective interest at the purchase price, 
VIZ OSES 9604-TO0000) per bond of IST2 and the 8245.75 per 
bond of IST2. the advance in cash required according to said 
Stone. “Phat vour said orators still hesitated, and that finally 
said Stone and said Edmunds proposed a contract, a copy of 
which is hereto annexed, marked exhibit B. and to which 
reference is hereby prayed, as a part of this bill, the original 
of which your orators are ready to produce and prove as this 
Honorable Court may direct. Which said contract was then 


and there or on or about the Sth dav of June, IST, executed bi 


2) 


said Stone, and by him delivered to William S. Wilcox, one 
of the parties interested under it for all the interests in this 
paragraph mentioned, and which said contract also enured to 
the benefit of said Wilcox, Carpenter and Sword as assignees 
and to the benefit of said Joel Thayer, or the bank of Skanea- 


teles, 


And your orators show that there upon induced by the con- 
siderations aforesaid, and representations of said Stone, and by 
the making and delivering of said contract, the said sum of 
$245.90 per bond of IST2 was immediately paid by the inter- 


ests complainant in this paragraph mentioned’ to said Andros 


I. Stone as follows. viz.: ’ 

Peninsular Tron Company - - - 20 bonds $4,485 00 
[inois Manufacturing Co. °-- - - 20 & $085 0 
Fulton Foundry Co, be ese OF oe ae 
Henry dlart eee wee Oe 4.14 7 
AdeliaS. An@mell < + + - + -« S 1S) OM) 
J. R. Bennett & Co. rae a a Ee 245 Go 
William S. Wilcox a eee Oe 245, Ti 
Wilcox Bro. & Co. eee oH 24 ‘Ge 
Abel Whitney a he Oe ee | “ 9A *i3 

” SINAGL 25 


“Mith, And your orator Leander M. Hubby shows that on 
or about the Lith day of June, ISG), the said Andros 3. Stone 
cume to your orator at Cleveland, Ohio, in apparently great 
haste and distress and informed your orator that he said Stone 
had just heard from said Edmunds, his attorney, and that the 
said Court at St. Louis had required a much larger sum to be 
paid in cash than he anticipated, and than he had previously as 
aforesaid informed your orator, would be required, that all the 
parties had not paid in vet their proportions of such increased 
sum and that the payment must be made on or before the 16th 
day of June, IS7o, at St. Louis, and that it was necessary to 
have this money right away, and that your orator’s proportion 
of said sum to be paid into Court as aforesaid was S20 MMOD, 
and the said Stone assured your orator that by means of the 


provisions of said contract of the 27th of March, IS7v5, the 


«)*) 


sums of cash required of parties could be recovered of those 
Who might refuse to pay, and that in the end he, vour orator, 
would receive back all except his legitimate pro rata propor- 
tion of such sum to be paid, but what that was the said Stone 
did not inform your orator; chat the increase in the sum re- 
quired to be paid in Court was only temporary, so that your 
orator would in any event get back a large proportion of the 
suid sum of $20,000.00 besides what he should get when the 


pro rata sums of those not paving were collected, 


And the said Stone further informed your orator that it was 
proposed to sell the read to a new Company to be organized, 
and that the bonds and stock of the new Company were to be 
delivered in payment to said Stone as trustee for all the par- 
ties, and that each party would receieve his pro rata share of 
hoth the bonds and stocks. That sand Stone also informed 
vour orator that the persop who did not pay his pre rata wes 
one John Fallon, who owned a large number of said bonds of 
IS72, but said Stone did not inform your orator, nor was your 
orator then aware that said Stone and Fallon were partners 
under the firm name of A. B. Stone ’& Company, and that the 
honds of said Fallon and all the bonds of said Stone belonged 
to the said firm and that each was liable under said agreement 
of March 27th, IS75, forthe pro rata sum on the whole of the 
bonds of both, and that therefore said Stone was liable to pay 


sud pro rataon the bonds of said Fallon. 


That thereupon your orator, induced by the considerations 
and representations aforesaid, and believing the said Stone to 
tell the truth and to deal fairly with vour orator, paid to said 
Stone the said sum of twenty thousand ¢(VO0OO.00) dollars on 
said day, taking the receipt of him, said Stone, therefor, as in 
amBby said receipt ready to be produced and proved as this 
Honorable Court may direct, a copy of which vour orator at- 
tuches hereto, as exhibit Cy, reference being thereto had wil 
more fully and at large appear 

shh. And vourorator, Leander M. Hubby, further show, 
that of said sum of S?0,.000L00 so pric hy, hon to said Andros 
I. Stone, he did receive back on the 2vd day of June, IS@, 


from said Stone the sum of two sO, 4)) thousand dollars 


~)* 
a @ 


and on the 7th day of February, [S76, the sum of (87.07) 
cighty-seven dollars and seven cents, leaving the net cash pay- 
ment so made by your orator to said Stone on account of the 
1! bonds of your orator, the sum of seventeen thousand nine 
hundred and twelve dollars and ninety-three cents (S17,Y12.08 } 
that is the sum of 81,628 448. 1000 per bond of IS72. 


3lst. That it therefore appears that the respective amounts 
paid by your orators to said Stone upon said purchase are as 


follows: 


Pen. Iron Co . ® bonds, @ 128 5677-10000.-$2.571 35-advance 84.435 00-.$7.508 35 
lll. Manuf. Cc., w - - » & 87 : 45 " 4.0% OO}; 7.506 35 
Fulten Foundry, 0 “™ 6 - 1,285 67 - 2.457 40-- 3.743 17 
Henry Hart, ae ee “ 1.671 38 - 3,194 7h 4.866 13 
\deliaS. Angell, 8 * - . - 1s 4 0 1.6) OO. 2.004 M4 
J. R. Bennett & Co,1 * = ™ 128 3. “ W445 75 374 31 
Wilcox Bro. & Co, 1 o = - 1a " . B74 31 
W. SS. Wilcox, 7 “ “ ie ' “¢ 474 31 
Abel Whitney, | . oe “ 7 = ” B74 3! 
L. M. Hubby. a, ™ - 1414 ;' 17,912 8 19, a 1 i 

847.4 340 4 "5 


$2d. And your orators further show that either the said 
pro rata per bond to be advanced was incorrectly stated by 
said Stone to your orators, or else the said Stone has since at- 
tempted to reduce your orators proportion in the property ac- 
quired under said trust, and for the following reasons: 

There was as heretofore stated liable for pro rata payment 
of such cash payment under said agreement paid in by said 
Stone on account of said purchase, viz.: 


1.648 bonds of IST? @ P28 56747-10000 SYP EESTO AT 


4S 4 YeINsb@ 34 . - lI.N ee 

Liens N. Mo. Const. Co. allowed and 
waren a. #5: «6 » HSMM) Sd 
Adrian Car and Manufacturme Co. 29 SB OG 
KE. B. Carroll & Co., . . . Loe 33 
Total, . . S514.452 72 


The purchase price was SOL2 500.00: of that said Stone re- 
ceived from other sources in money, as your orators are in- 
formed and. verily believe, and which should be deducted from 


said: purchase price, the sum of 85,660.72, leaving the net pur- 


a4 
chase price 8606,830.08, Deduct from this the bonds and lems 
paid thereon by Stone as the same were allowed and credited 

. : ° “ae mM, : ° es oo 2" 9 

to him thereon. e Pe 31 wp. a Remainder, BPS? eda. 
Which remainder would be the cash payment required to be 


‘ 


mide, Divide this enash pave: ent, BPS? 3004 cd-4, by the total of 


all the bonds and liens paid, viz.: S314472.72, and the quo- 
ticnt so obtained will be the amount of the said cash payment 

hich ought to have been borne by each one dollar of bonds 
md hens, S28S2357.356 — * | 1497.72  SO.SUTS7: which quo- 
ticnt, multiplied by SI2ZS 5677-10000, the amount for which 
each bond of IS72 was credited upon said purchase price, 
would give the amount which should have been paid by each 
of your orators to said Stone upon each of the bonds held by, 


them, viz.: SO.SQUGS7T x ST?S 5S677-LO0000,0 STL 43%. 


Thus the amounts to have been pric! by vou orators would 


have been as follows, viz.: 


Peninsular Tron Co... 20 bonds @ S1L15437 82.308 74 


[linois Manffe Co., 200“  & “ 2 30S 74 
Fulton Foud’y Co, 105 ¢ = «& “° Llot 2% 
Henry Hart, 6S! “- 100 6S 
Adeha Angell, . £2 3 “ we 0 
Abel Whitney, oo: (Ss ‘. ll 43 
W. S. Wilcox, ; oe “- ile 43 
j}.R. Bennett &Uo, 1 « * . lilo 43 
wheox Bra haa, 1 * # “ lle 43 
LL. M. Hubby, ‘' se “- 1200 SI 

SH BOGPT 265 


And your orators chiaree that its thes are advised under 
and by the terms of said contract, exhibit .A, tne foregoing 
would have been and was the true method of computing such . 
pro rata paviments. 

Sd. And your orators show that they believed that Stone 
was acting with them and was honorably carrying out his 
duties as trustee, and was protecting their interests, that the 
subject) matter was at a distance, that the foreclosure suit was 
carned on in a distant place and that in all the various nego- 


tiattions and transactions they trusted completely to said Stone 


srs eg ae 


oy 
not giving the matter personal attention, and that in this mat- 
ter of the pro rata payments on each bond they accepted the 
amount as given them by said Stone as correct, and that it 
has not been until recently that they discovered this particular 
fraud. 

S4th. And your orators further state that as appears by the 
records in the office of the Recorder of Lee County, Lowa, at 
Keokuk, on or about the I¢th lay of May, ISi., articles of 
incorporation were made (but which were not completed until 
the 17th day of June, 1Nt5), of a new company called the St. 
Louis, Keokuk & Northwestern Railway Company. That 
said articles of incorporation were filed for record in said 
Recorder's otfice on the said 2st day of June, A. D. IS75, and 
are of record in said office in Liber 1 of articles of incorpora- 
tion on pages 442, 445 and 444. To which said articles of 
association Seth C. Baldwin, Guy Wells and John O. Roberts 
made oath (which is recorded with said articles ). that STH. 


(MM of corporate stock had been subscribed. 


That said articles of association were subscribed as follows. 


VIZ... 


A. B. Stone for self and associates, thirteen hundred and 


ninety -cight shares. 


W. Hi. Harris, per A. B. Stone, one share. 

William S. Wilcox, tw enty -five shares. 

S, C. Baldwin, one share. 

Dan. P.. Eels, fifteen shares. 

Ses MM. Morse, one share. 

Cruy Wells, two shares. 

I. Gridley, four shares. 

Jno, O. Roberts, seven shares. 

A. B. Stone, by S. C. Baldwin, one hundred and ninety-five 
shares, 


45. Edmunds, Jr... one share. 


As in and by the record aforesaid ot said articles of 
association, ready to be produced and proved as this Honor- 
able Court mav direct, (a substantial copy of which articles is 


hereunto attached, marked exhibit D, and made a part hereof ), 


6 
reference beine thereto had will more fully an lat large 
dppear, 

Soth. That as appears by said articles, none of your orators 
except the said William S. Wilcox subscribed for any of said 
capital stock, and he for ony twenty-five shares, but said 
Andros B. Stone subscribed for all the 1,600 shares, subseribed 
to the said stock of said COMPANY excep! fiftv-seven. 

Sith. ‘That as your orators are informed and verily believe, 
at the first meeting of directors of said St. Louis, Keokuk & 
Northwestern Railway Company, held at Keokuk, Lowa, June 
Y Ist, INTD, the said Andros B. Stone made an offer in writing 
to said last mentioned Railway Company to sell the road, 
franchises and property so purchased by him at said sale of 
said Master in Chancery upon cerfiin terms in said writing 
mentioned, which said writing your orators belheve and charge 
is in the possession or under the control of the said last men- 
tioned Railway Company, or of said Andros B. Stone, and 
Which your orators pray may be produced by the party 
having the possession or control of the same, and your 
orators have attached hereto and marked the same ex- 
hibit E, and made the same a part hereof a copy of an instru- 
ment attached to the said petition in equity of said Stone in 
the District Court of Lee County, lowa, referred to in the 21st 
paragraph of this bill, and marked as exhibit B of said peti- 
tion, which said instrument purports and is alleged by said 


Stone im said petition to be a true copy of said offer of sale. 


Sith. And your orators, each for himself, denies that he 
ever authorized said Stone, or that the interest now represent- 
ed by him ever authorized said Stone in making said sale, to re- 
serve to himsetf any part of the consideration received on said 
sale for use in building or completing or finishing or equipping 
any additional road, or in equipping the road already built, so 
that as to your orators any such reservation of or use of such 
consideration, or any part thereof, by said Stone, as trustee, 
was unauthorized by the cesta/s gue trust who unite in this bill. 
And they also, upon information and belief, charge that said 
John Fallon never authorized any such reservation or use of the 


consideration received on such sale. and vour orators show 


| 
‘| 


Re 
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that the said Andros B. Stone, by the terms of the con- 
tract of copartnership between himself and said John 
Fallon, could take no steps tm regard to a sale even for the 
interest represented and owned by him without the assent 
of said Fallon; that in and by said contract the said Stone 
ana Fallon joined their Interests, Stone having it 
-1OO) part of the joimt interest, end Fallon a 44--100 
part thereof, but that in order to enable said joint in- 
terest or either to authorize a sale. “Two-thirds of the whole 
joint interest was required to concur, as in and by an alleged 
COPS of said contract between Stone & Fallon attached yy 
said Stone to his said petition in equity, filed’ in sand Lee Dis- 
trict Court at Keokuk as exhibit C. a copy whereof is hereto 
attached, marked exhibit F, to which reference ts praved, the 
original being as your orators believe in the hands or under 
the control of said Andros B. Stone, and which they pray he 
may produce an! give in evidence in this cause. 

$8th. And vour orators had always known that said Stone 
and Fallon had a large majority of all the interest in said pur- 
chase, and they had always believed until they were informed 
as aforesaid to the contrary, that the interest of said Stone 
and Fallon had directed the said sale to be made; that said 
Stone had asserted in said offer of sale, and he did so assert 
in his deed to said last named Railway Company that he was 
directed by a majority in interest to make said offer and sale, 
which assertions your orators therefore upon such information 
as aforesaid charge to be false; wherefor your orators had 
not deemed it of any use to inquire into the matter of whether 
the requisite consent has been obtained or not. 

Sith. And your orators further show that as they are in- 
formed by the record kept by the Secretary of the said St. 
Louis, Keokuk & Northwestern Railway Company, the said 
Directors of said last named Company at the said first meeting 
voted to accept said proposition, or offer to sell said property 
upon the terms contained in said offer of sale, which said 
record, your orators pray, may be produced in such manner 


us the said court may direct and be given in evidence. 


And vour orators further show that in pursuance of said 


JR 


offer of sale and the said acceptance thereof, the said Andros 
B. Stone and M. Amelia Stone, his wife on or about the 22d 
dav of June, IST5, in « onsideration of the payment to him, sad 
Andro. B. Stone, of the sum of one hundred and sixty-five 
thousand dollars, the receipt of which was by said deed con- 
fessed and acknowledged, aud in further consideration of a 
contract on the part of said Railway Company to deliver to 
him. said Andros B. Stone, certain bonds and stock of*said 
Company, made, executed and delivered to said St. Louis, 
Keokuk & Northwestern Railway Company a deed of all the 
property so purchased by said Stone at said Master's sale ex- 
cept .that part of said road from Canton, Missouri, westward, 
as in and by the record of said deed in the oftice of the Re- 
corder of deeds for Lee County, lowa, at Keokuk in liber 3S 
of deeds at pages 506, 507, 50S, 50% and STO, ready to be pro- 


duced and pror ed as this Honorable Court may direct, refer- 


ence being thereto had will more fully and at large appear. 

1th. And your orators further show that as appears by 
the records in the office of the said Recorder of Deeds for Lee 
County, Lowa, at Keokuk, the said St. Louis, Keokuk & 
Northwestern Railway Company in pursuance of said offer of 
sale and acceptance thereof, did on or about the 22d day of 
June,as a part of the purchase price of said property so deed- 
ed to it, and reciting that Dan. P. Eels, hereafter mentioned, 
was the trustce to receive the purchase price of said property 
for those interested with the said Andros B. Stone in said pur- 
chase; make, execute and deliver to said Dan. P. Eels, of 
Cleveland, Ohio, as said trustee, a mortgage of all said prop- 
erty so deeded to it by said Stone, as aforesaid, conditioned to 
pay 40 notes, pavable to the order of said Dan P. Eels, with 
Interest at 7 per cent. per annum two vears after date, in 
amounts as follows, viz.:! 


10 notes nuiabered from 1 to 10 inclusive, $25,000 00 each 3250.000 00 


10 ee * “ Jl to W ss Wood 200.000) 00 
wm +“ “ 8 te & - 10.000 08 © 100.000) 00 
10 “ a -~ 2 te: @& 6.000 OO o DOL000 00 
Th . “e “ 1 to 40 inclusive in all, &600,.000 00 


as in and by the record of said mortgage in the oftice of said 


Recorder of Deeds, in liber 1? of mortgages, at pages spe , | ; 


: 


»') 


>=. 
“ed, 


no, and oof, ready to be produced and proved as this 
Ifonorable Court shall direct, reference being thereto had will 
more fully and at large appear. 

And in this connection your orators show that they are ig- 
norant save as they have been informed, but that they have 
been informed by one Henry A. Angell that said notes were 
made, executed and delivered by said last named Railway 
Company to said Eels, and remained in his possession for a 
time, but that said Stone came to him said Eels and informed 
him said Eels that said mortgage and notes had been cancelled, 
and asking him. said Eels to deliver them up to him and that 
thereupon he the said Eels did) deliver up the same to said 
Stone. 

fist. And your orators show that they have had an ex- 
amination of the records in the office of the Recorder of Lee 
County, lowa, ut Keokuk, made, and that thes found said 
mortgage to be of tecord, and nothing appearing on the 
records to show that the same was cancelled, and that thes 
also caused in eXamination to he made of the record kept hy 
said Company last named and that there was nothing to be 
found upon the record of said last named Company showing 
any cancellation of said notes or mortgage.. That your orators 
were cestuts gue trust under said mortgage and that said Eel- 
was their trustee, and that said Eels knew it, that said Eels 
knew that vour orators were parties interested in said purchase 
but whether he knew the exact amount of the interest of each 
your orators are unable to state, and that there has been no 
such cancellation of said mortgage or said notes with the 
consent, knowledge or authorization of your orators or any of 


them. 


tid. And your orators further show that afterwards, and 
on or about the 10th day of November, IS75, the said St. 
Louis, Keokuk & Northwestern Railway Company made, 
executed and delivered to said Dan P. Eels as trustee, a cer- 
tain other mortgage of all its property, reciting first the fran- 
chises of the Company and that it had power to borrow money. 
~d. That it was desirous to borrow money to complete its road 
to connection with St. Louis, Kansas City & Northern 


a0 


Railway at Dardenne, Missouri, 145 miles from Keokuk, and 
for that purpose has resolved to issue its bonds for $2,700,- 
OOOO of 1000 dollars each, bonds to bear 6 per cent. interest 
pavable semi-annually ino gold coin, principal payable, Ist 
January, 106. 3d. That the Company has resolved to 


secure said bonds by mortgage or deed of trust to said Eels of 


all it property and income, and has directed its President and 
Sccoretary. to execute said mortgage. Which said mortgage, 


among other things, was conditioned for the payment of such 
bonds, and it was also conditioned that said bonds should 
only he issued at the rate of SZO0,000L00 pel mile of completed 
road, and that the proceeds of the bonds should be applied in 
gvood faith to the pavinent of all obligations incurred by said 
last named Railway Company in construction and equipment 
of said railroad so far as constructed, and to the completion of 
the line of said road, and to the payment for such real estate 
as may have been pure nase land waich it may be deemed 
best to purchase, iis iN) ancl yy the record of sitid morteage in) 
the office of the Recorder of Lee County, Lowa at Keokuk, in 
ook lOof mortgages it prtoes ee 3. a ode 1, re ‘, o, 10), Il, Sa 
Sand 14, ready to be produced and proved as this Honorable 
Court may direct, reference heing thereto had will more fully 


and at large appear. 


Mad. That both said mortgages were made, executed and 
delivered pursuant to a resolution passed by the said Board of 
Directors of said last named Company at the said meeting on 
the Yist day of June, ISi5, which said resolution provided, 
Ist, That the said S600.000 mortgage be made, executed and 
delivered and the notes secured thereby issued, and 7d, That 
the SZ OOOO) morteage be made, executed and delivered, 
and the bonds issued, which action of the said Board of 
Directors was at the same meeting and immediately subse- 
quent to the said resolution accepting the said offer to sell, of 
said Stone as in and by the record book of said Company, kept 
by the Secretary of said Company, which vour orators pray 
may be produced in evidence by the said St. Louis, Keokuk & 
Northwestern Railway Company; reference being thereto had 
will more fully and at large appear. 


3] 


Heh. And vour orators further show that they have never 
received any portion of said notes under said 600,000 mortgage 
and that said Stone and said St. Louis, Keokuk & North- 
western Railway Company deny that they are entitled to any, 
and claim that the same are cancelled. Neither have they re- 


-~ 


ceived any portion of the bonds under said $2,700,000 mortgage 
although at the time of the organization of said last named 
Railway Company there were 55 miles of said Railway com- 
pleted and in operation, upon which under the terms of said 
last mentioned mortgage, 1.100000 of Said bonds secured 
thereby were available for the purpose of paving vour orators 
what was due to them of the cost of the construction and 
equipment of said rye) miles of road then sas aforesaid already 


completed, equipped and in operation, 


That your orators have applied to said Stone for this relief 
because by resolution of the Board of Directors of said) last 
named Railway Company passed at a meeting held at Keokuk 
Aug. 10, IS75, the said Directors resolved that Andros B. 
stone be and ts hereby appointed financial agent of the Com- 
pany, and that full power and authority be and is hereby 
eranted to said Andros B. Stone to negotiate and sell the 
bonds and notes of this Company heretofore issued or here. 
after to be issued upon such terms and conditions as said A, 
B. Stone shall deem advisable. Resolved, That all the acts 
of said A. B. Stone, and contracts or agreements made by him 
for the sale and disposition of said bonds and notes, whether 
issued or hereafter to be issued, be and the same are all here- 
by approved and confirmed. Resolved, That the said Andros 
Bb. Stone be and is hereby vested with as full power and 
authority to dispose of or sell or contract for the sale of any 
notes, bonds or stock of this company for such sum and upon 
such terms and conditions as he shall deem proper, as the 
Board of Directors of this Company possess. As in and by 
said resolution in said book of record of said last named Com- 
pany when produced and proved under the direction of this 
Honorable Court, reference being thereto had will more fully 


and at large appear. 


And that vour orators have applied to the said Andros B. 


pe 
Stone for relief for the further reason that in said offer of sale 
as accepted by said last named Company, the said Stone re- 
-erved to himself the control and disposition of the considera- 
tion to be received by him on said sale, and for the further rea- 
sons. that 1y virtue of the agreement of the 27th of March, 
INT5, aforesaid, the said Stone became their trustee, and by said 
pouin hase of the l4th of Apri, ING), became seized of said 


property in trust for vour orators among others, 


both. And vour orators show that as they are advised and 
as they verily believe they were, upon said sale by said Stone 
to said last named Railway Company entitled to receive their 
respective aliquot shares of the consideration received by said 
Stone of said Railway Company, for the conveyance of the 
said property the subject matter of the said trust; that that 
consideration consisted of Ist. of the S165 00K) cash: ~%d. stocks: 
$d, of notes, or the right to have notes of the Company to the 
amount of SHOO0Q00, which notes, or right was secured by i 
first mortgage on all the property then transferred to said St. 
[Louts, Keokuk X Northw CSTCTH Railw ity Company, or 
thereafter to be acquired by it; 4th, the bonds secured 
by said mortgage of November LOth, [Si5, which is known 
us the S2700000) mortgage. That your orators are en- 
titled © i vendor's lien on al] the property sO) sold to 
said Railway Company for their aliquot proportions of the 
considerations so fo he received yy sad trustec, and for s) 
much of the same as was to have been represented by said 
notes; that they are entitled to have said Mortgage of SH00.000) 


stand as security for the same. e 


That if said notes secured by said S600,.000 mortgage were 
not executed by said Company, vour orators are now entitled 
to have the same cxecuted and deli ered to said Dan. P. Eels, 
and if they were executed but were by said Eels delivered up 
and destroved, they are entitled to have the same re-executed. 
And as the same are now past due, whether they were never 
executed, or whether they were executed and delivered by said 
els, and by him delivered up for cancellation, or whether 
they were executed and remain in said Eels hands, vour ora- 


tors are entitled to have said Eels compelled to foreclose said 
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mortgage and sell said property covered thereby; and out of 
the pore weeds your orators are entitled to he pari then respect- 
ive aliquot shares; and in case said Company should refuse to 
obey the decree of this Honorable Court, and should refuse to 
re-execute said notes, vour orators are entitled to have a de- 
cree of this Honorable Court to stand in the place of said 
hotes to be secured yy sod SHO) morteage, unless it 
should appear that said notes had been delivered by said Dan. 
P. Eels, and by him sold, or unless the same were paki to him 
in full, but which your orators deny to be the fact upon in- 
formation and belief, but in case that had been done, then 
your orators allege that they are entitled to an accounting 
from sand. deels Cora cerning his said trust, and for the payment 
by him to them of their aliquot shares respectively in the said 
notes, and that thes are entitled to have said vendor's hen en- 
forced by means of sale, both under said SHO00,000 mortgage 
for so much-of the same as said mortgage is security for and 


ct herw Inc, 


That vour orators are entitled to receive of said Eels, as the 
trustee under the said mortgage of November LOth, IS74, so 
many of said bonds issued under said mortgage as will pay 
them their share of the cost of construction and equipment of 
said) road so far as the same was constructed and equipped at 
the time of the making of said mortgage. 

That they are entitled to an accounting from said Eels fot 
his disposition of said bonds im bis hands, of the issue unde 
said mortgage of November lOth, and of the proceeds of such 
honds sold by him. and to receive of said Eels such proportion 
of said bons, or the proceeds thereof, as this Llonorable 
Court shall find to have been the shares of said bonds, named 
by said mortgage of Nov. LOth, ISao, to which vour orators 
were respectively entitled. 

And in this connection your orators aver that the cost of 
constructing and equipping that portion of said road which 
was constructed and equipped at the time of making said 
mortgage, is and was represented by said bonds of IS@2 of 
14K) OO each, and said bonds of IS73. and said liens in favor 


of the North Missouri Construction Company and said Adrian 
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Car and Manufacturing Company, and the said cash payment 
made to said Court at St. Louis for the bonds and liens of 
those not joining in the purchase. 
That as your orators are advised and verily believe the said 
Andros B. Stone, in) making said offer of sale had no legal 
me 


ition to be received by him for the purpose of extending said 


ht to reserve to himself the use of any part of the consider- 


Railway so sold, and that as against said Stone your orators 
are entitled to receive of him their respective aliquot shares of 
said consideration so used, whether in the shape of cash or 
bonds, or whatever the same may have been; and are also en- 
titled to receive their aliquot shares of any profits which the 
said Stone may have made out of such transactions, but are 
not liable for any losses made by said Stone in such transac- 


tions, . 


That Stone received and held said securities and assets as 
trustee for your orators and the other parties to said purchase 
until the same should be divided, and that if before this sum 
was divided, the said Stone used the same for any such pur- 
pose, he is liable to your orators for the same and for any 


profits arising out of the use made by him thereof. 


And your orators charge upon advice and belief that they are 
entitled to have of said Andros B. Stone an accounting of and 
concerning his said trust and of and concerning his purchase 
of said property at said sale, and of and concerning the 
moneys paid him by your orators respectively, and his use and 
disposition thereof, and of and concerning his disposition of the 
sum to be raised in cash, and of and concerning his sale of 
said property to said St. Louis, Keokuk & Northwestern Rail- 
way Company, and of and concerning the $165,000.00 of cash 
received by him on said sale, and of the stock of said Com- 
pany received by him, and of and concerning the said 600,000 


of notes secured by said first mortgage. 


ith. And your orators show that as they are informed by 
said Stone, he did go on and complete said road to Dardenne, 
Missouri, a distance of 135 miles from Keokuk, but only SO 
miles of which was incomplete, and that to complete said road 


30 
702,000.00 


and your orators admit that they believe said road has been 


“ 


and equip the same, cost in the neighborhood of 


completed to Dardenne, Missouri as claimed, but whether the 
same Was at a cost of said sum or anything like it your orators 
are ignorant, but they do not believe that said cost should 
have been any such sum for the reason that at the time of said 
purchase at said master’s sale in April, 1875, as your orators 
are informed and believe, a large portion of the right of way 
to complete said road to Dardenne had been purchased and 
paid for, and a large amount of grading and bridging done and 


ties purchased and on the ground, 


4ith. And your orators further show that as they are in- 
formed by the records of said Company, which your orators 
pray may be produced as aforesaid, a large amount of the 
bonds of said Company have been used by said Stone in the 
settlement by him of a suit brought against him in the city of 
New York by one Tames Shields, as assignee of said John 
Fallon, for the violation by said Stone of the private agree- 
ments between said Stone and Fallon, and to settle a claim of 
sail Louis Worthington against said Stone and said Fallon, 
as partners, on account of an engagement of theirs with said 
Worthington which they did not fulfil. That as your orators 
ure informed and verily believe, large numbers of said bonds 
of November LOth, IS75, have been absorbed by said Stone 
and his associates, among whom is numbered said Eels, so 
heing the trustee under said mortgages at 50 cents on the dol- 
lar, and have been sold to others at said sum in payment of 
said alleged cost of constructing said road, and for moneys 


paid by said Stone to settle said claim against himself. 


‘Sth. And your orators show that said Stone seeks to pro- 
tect himself, as does the said Eels, by divers resolutions of 
said St. Louis, Keokuk & Northwestern Railway Company 
authorizing such transactions, and by the fact of such resolu- 
tions as herein 44thly set forth, creating said Stone financial 
agent of said Company, and attempting to invest him with 
extraordinary powers, but your orators show that in the first 
organization of said St. Louis, Keokuk & Northwestern Rail- 


way Company the said Stone subscribed for a large majority 


of the stock, and that ever since, as your orators believe, a 
majority of the stock has stood in his name, and that such 
resolutions as aforesaid, so far as the same were passed by 
meetings of the stockholders, and were passed by the control- 
line vote of said Stone, and so far as the same were passed by 
Vote of the board of directors clected by the controlling vote 
of said Stone, cannot protect the said Stone in the least, he 
ontiuing as aforesaid to be trustee for your orators and said 


others, 


That any resolution to be passed by said last named Com- 
pany could not control said bonds, or the disposition thereof, 
that thes were a part of the consideration paid by sand Com- 
pany to your orators and the others interested in said pur- 
chase, and were a part of the consideration to be paid. and 
Which was paid by said Company for said property; and 
therefore your orators could not be deprived of their respect- 
ive interests therein without their consent. = And thereupon 
your orators deny that they have ever given their consent to 
any such absorption of said bonds, or disposition thereof, of 
all which facts and all which rights of your orators respec- 
tin ely, your orators charge that said Eels had notice, and that 
said Eels so being such trustee under said mortgage of Nov. 
10, IST\, notice to said Eels your orators submit, is notice to 


the holders of bonds under said mortgage. 


Hith. And vour orators further charge that as they are ad- 
vised and vertlyY believe they are entitled to an accounting 
from said Stone of and concerning that portion of said pur- 
chase price, consisting’ of said bonds of Nov. 10th, IS75, and 
that said Stone is liable to them for their respective aliquot 
proportions of said bonds of Nov. LOth, IS75, issued on the 55 
miles of completed road, and ts as atoresaid liable to them for 
their aliquot proportions of the profits, if any, made by said 
Stone in constructing said read, and for their aliquot propor- 
tions of any losses made by selling said bonds at and under 
price, or any profits made vy him by taking any of said bonds 
at an under price, and for their respective aliquot proportions 
of the bonds and money so used by said Stone as aforesaid in 
settling with said Shields and Worthington, and any other 
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persons, and for their aliquot proportions of any other bonds 
or proceeds thereof, used by said Stone for his own purposes ; 
and that they are thereupon entitled to an accounting by said 
Stone of his construction of said road, of the profits, if anv, 
and of the profits, if anv, on bonds absorbed by him, and for 
an accounting by him concerning losses on bonds sold at an 
under price, and for an accounting for the bonds and cash and 
other property so used by him in making such settlements as 
aforesaid, or used by or for him for any purpose whatever, or 
furnished to be used by him, or to be sold at an under price. 


with. And your orators, except Leander M. Hubby, further 
show that in order to wrong your orators in the matter of said 
trust and to cheat and defraud them out of the monies and 
profits invested by them m the subject matter of said trust, and 
to deprive them of their interest in the same, the said Andros B. 
Stone in the summer of 1S77 informed and caused said Ed- 
munds to inform your orators that said Fallon and one Shields, 
his assignee, continued to refuse to make payment of his pro rata 
share of said monies required to be paid in cash on such pur- 
chase, and that to compel him to do so it became necessary to 
commence a suit in equity in Lowa to settle accounts with 
said Fallon or Shields, and that it would become necessary for 
form’s sake to make all your orators parties, as well as all 
parties who were cestu/s gue trust, but that no rights of theirs 
were to be litigated, and that said Stone and said Edmunds 
would protect the rights of your orators. That said Edmunds 
was one of the directors of said Railway Company and was 
one of the executive committee of the directors, and was the 
attorney of the Railway Company, elected such on the 6th day 
of March, IS77, at a salary of $4,800 per vear and expenses, 
that he said Edmunds had been the attorney of the Car Com- 
pany and your orators believed that said Edmunds as the at- 
torney of the Company would not deceive them, and that 
said Stone would not deceive or defraud them and trusted to 
said Stone and Edmunds. 

And thereupon your orators show that said Stone by said 
George Edmunds as his attorney, and by Gillmore and Ander- 
son, attorneys of Keokuk, Iowa, filed a petition in equity 
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against said Fallon and Shields, and against the said St, Louis, 
Keokuk & Northwestern Raihway Company, and against all of 
your orators, and as your orators believe, against all the 
parties interested in said trust, in the District Court of Lee 
County, Lowa, in equity, at Keokuk, setting up the said agree- 
ment of March 27th, IS75, claiming all your orators to be 
cestuls gue trust under it, the foreclosure of the mortgage at 
St. Louis, the purchase by said Stone as trustee, the amount 
of money advanced to him and the bonds of IS72 held by all 
your orators except the said Leander M. Hubby, also setting 
up the sale to the said St. Louis, Keokuk & Northwestern 
Railway Company, also alleging that said $600,000 mortgage 
and the notes secured thereby had been executed, but that the 
same were cancelled, also alleging the various matters of dis- 
pute between himself and said Fallon and Shields, and also 
setting up that he had completed a portion of said road and 
that the Company was in debt te him and to divers other 
parties therefor and praving as follows, viz: “That your 
“petitioner and many of the others parties interested, desire 
“that your petitioner’s said trust be closed, and the assets so 
“far as they exist after paying debts and expellses, be dis- 
“tributed to the several owners of said property according to 
“their several respective interests therein, er at least the same 
“be determined, and as your petitioner is unable to determine 
“the same or make division thereof without the aid of a Court 
“of equity there being no adequate remedy at law, your peti- 
“tioner therefore prays that said John Fallon, James Shields, 
“(naming all the parties defendant) be made defendants to this 
“petition, and that they may he required to answer the same 
‘and that upon the final hearing herein the respective interests 
“of cach and all the parties in the property of the St. Louis, 
“Keokuk & Northwestern Railway Company, and the other 
“property purchased by your petitioner. as herein stated, be 
eascertained and determined by the Court; that the monies 
“paid as hereinbefore stated upon said purchase be refunded 
“to the purchasers or be so pro rated that each shall bear his 
“or its ratable portion thereof, that the money expended and 
“debts incurred in the construction, improvement and repair 
“of said road and for rolling stock be paid out of assets of 
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“said Company, and that your petitioner be reimbursed his 
“advances or payments on account of said trust and be allowed 
“and paid his reasonable services, expenses and attorney’s fee 
“in and about the management thereof. 


“That the Court direct what disposition shall be made by 
“your petitioner of that part of the purchase of the Mississippi 
“Valley & Western Railway property not conveyed to said 
“St. Louis, Keokuk & Northwestern Railway Company, re- 
“maining after all equities are adjusted between the parties to 
“this suit, and that the same be divided among the respective 
“parties according to their respective interests therein; 
“and that vour petitioner be discharged from further 
‘liability on account of his said trust, and for such other 
“and further relief in the premises as to the Court shall appear 
“just, equitable and your petitioner will ever pray, ete.” 

Which said petition was verified by one Henry B. Blood, 
the secretary of said Company, as in and by said petition 
ready to be produced and proved as this Honorable Court may 
direct, reference being thereto had will more fully and at large 
appear. 


That your orators were persuaded by said Stone and Ed- 
munds to acknowledge service on them of notices of the filing 
of said petition, and that it was unnecessary for them to look 
after any interests they might have, that said Stone would look 
out for them, as they had made all the payments required of 
them, and that the only person he (Stone), was after was said 
Fallon, and said Shields, the assignee of Fallon. And your 
orators show that there was no praver asking for a division of 
the consideration received by said Stone, but only that the 
property and assets of the St. Louis, Keokuk & Northwestern 
Railway Company might be divided, which, as your orators 
charge, consisted only of the road and rolling stock, $945,000 
of common stock which was by said offer of sale reserved and 
not given to said Stone, that the balance of the common stock 
and all the preferred stock, the $165,000 in cash, the $600,000 
in notes, and the bonds entitled to be issued under said mort- 
gage of Nov. 10th, 1875, was the property of said Stone, as 
trustee for your orators and the other purchasers; and it was 
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in no sense the property or assets of said Railway Company, 
and the said Railway Company had no interest in said last 
mentioned property whatsoever. 

ist, And thereupon your orators show that its they are 
informed and believe said James Shields, before said petition 
Wits brouglit to a lhe arin, commenced a suit as ASSIONCE of 
said Fallon in the courts of the State of New York to recover 
of ssid Stone upon the partnership agreement of Stone and 
Fallon, and for Fallon bonds of IS72, used. by Stone and 
credited to him on said purchase, in which said suit the said 
Stone was enjoined from proceeding with said petition in 
lowa, but that of this your orators were ignorant until in Feb- 


ruarv last. 


That thereupon said Gilimore & Anderson, who were as 
aforseaid attorneys for said Stone in said petition in the name of 
sac Wilcox, Carpenter and Sword, but without the knowledge 
of said Wilcox, Carpenter and Sword, except as hereafter 
stated, and asthe said Gillmore & Anderson afterwards declared 
ina letter to said Wilcox, by the direction of said Edmunds, 
filed a cross petition in said Court against said Stone, and 
against all the other parties who had been parties defendant to 
the original petition, in which, after admitting all the facts al- 
leved yy sand Stone, it is alleged that said Stone ts delaying 
hissuit and not bringing the same to trial,and praving that he 
may be hastened, and that the court will proceed to hear said 
matter and decree division of all the bonds, stocks, assets and 
property of the Railroad company in the hands of said Railroad 
Company,or in the hands of said Dan. P. Eels, trustee, accor- 
dingly as the several parties may be found entitled, and that 
the claimants TEbt be a ‘creed their respective interests sO) that 
the title and ownership between the said parties may be found 


and settled by s.tid decree. 


old. And vour orator William S. Wilcox avers that he 
wits one of said assignees and the one who had the principal 
charge of the business of said insolvent Car Conipany, that he 
Was utterly unaware of the filing of the cross bill or petition 
until after it was done, and that upon writing to said Edmunds 
to know what there was about it was answered in return that 


1} 


it 
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it was all right, and urging him to procure acknowledgement 
of service by all said complainants who resided in Adrian, 
Michigan, or the interests now represented by them, ete., viz.: 
the [hnois Manufacturing Company, Adelia S. Angell, Henry 
Hart, J. R. Bennett & Company, Wilcox Brother & Company 
Abel Whitney, and your orator William S. Wilcox, that 
accordingly your orator did induce said parties to acknowledge 
service of ‘notice, to appear and answer the cross petition, 
assuring them it was being filed and carried on in the interest 


of all as your orator then fully believed. 


od. Phat thereupon such proceedings were had, that said 
matter was submitted to referees, and testimony was taken 
before them as your orators have lately learned from the files 
in said cause, the testimony being taken in behalf of said Wil- 
cox, Carpenter and Sword, and Gillmore and Anderson, the 
attorneys for said Stone, calling said Stone, and taking his 
testimony to prove his Stone’s case in behalf of said Wilcox, 
Carpenter and Sword, and said Edmunds cross examining him 
in behalf of said Stone and pursuing the sare course with nu- 
merous other witnesses, that there was the outward semblance 
of a suit, but the same was managed by Stone’s attorneys on 
hoth sides. 

o4th. And your orators show that in said suit such pro- 
ceedings were had, that said referees made certain findings 


and reported the same to said Court, and thereupon said Court 


entered up a judgment or decree in said cause upon said find- 
ings as in and by sand findings, and judgment or decree of 


record in said Court in said cause, and ready to be produced 
and proved as this Hlonorable Court shall direct, reference 
heing thereto had, a copy whereof is hereto attached marked 
exhibit G, will more fully and at large appear. 

eeth, And your orators show that the only order or judg- 
ment which said Court rendered in regard to the division of 
property was as follows: “It is further ordered, adjudged 
“and decreed that the St. Louis, Keokuk & Northwestern 
“Railway Company's franchises and property belong and is 
sheld and owned by said Andros B. Stone and his associates 


“aforesaid: John Fallon or James Shields, whichever may 
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“hereafter appear to be entitled thereto; the Hannibal & St. 
“Joseph Railroad Company, William S. Wilcox, Samuel M. 


“Carpenter and Porter L. Sword as assignees of the Adrian 


“Car and Manufacturing Company, Adelia S. Angell, J. R. 


“Bennett & Co. Abel Whitney, William 5S. Wilcox & Co., 


“Joe! Thaver, the estate of Timothy Gridley, deceased, J. M. 


“Browning, administrator, B. P. Clifford & Co... and Louis 


“Worthington, and that said parties are respectively interested 
“therein and are entitled to the distribution of the stock of 
“said Railway Company in the following ratios and propor- 


tions, to-wit.: 


“Said Andros Bo Stone .. 449.592 72-4006.830 28) part the: eof. 
Fallon ant shields, whichever 
owns the same | , 75.327 67. 6968 830 28 
Hannibal, St. doe R. R. Co . seer 6.4 & 83-808. "30 2S “6 ee 
“Wileox, Carpenter and Sword 
assivnes sat .eo eee) WOBO7T O1-606,.840 2 06 oe 
‘Peninsular tron Co a 7M 3 ho Sh U8 
*Fulion Foundry Co $753 17-O01.830 2S " 
“Henry Hart 4.870 15 606,830 28 
“Hilinoix Manufacturing Co... 7.50) 35. 606 830 28 
“Adelina S. Anvell... 4412 64 808.530 88 
“J. R. Bennett. & Co : 374 31-406.830 a . . ’ 
“Abel Whitmev .. «« ee. , 374 31-406 830 es 
“WS. Wileox & Co ae a 374 31 08.890 Ws = “ 
“WS. Wilcox i 374 31 G08 8%) 2S 
“Joel Thayer cece 11.250 S34 6.830 2s » 
“Estate of ¢eridley (J. M. Brown 
ing administrator iS ZS 1) SO US : 
“B. FP. Clifford & Co 1.825 5) 06 0 26 
“Louis Worthington .. 1S G5 O08) 8380 ON 


And your orators show that further than this, said Court 
makes no order, judgment or decree for any determination or 
distribution between the parties, 


oobth. And your orators show that neither in said findings 
nor in said decree is there any finding or determination that 
said SHOO000) mortgage and the notes under the same have 
been cancelled, nor is there any order or judgment cancelling 
the same, nor is there any order or judgment dividing said 
notes or ordering the same to be sold and the proceeds divided, 
nor for dividing or disposing of said sum of $165,000.00 in 
cash, although the said Stone set out in the S6th paragraph in 
his said petition, that the same had been subscribed and paid 


in, nor for dividing or disposing of any of said consideration so 


race does koe 


paid to said Stone by said Railway Company, nor although 
the said Stone had prayed for it in his said petition did said 


decree in any manner discharge him from his trust. 


vith, But said decree did attempt to declare that all the 
bonds secured by said mortgage of Nov. 10th, IS75.0n so 
much of the said Railroad as was then done, stood pledged in 
the hands of said Eels for the payment of the debts contracted 
by sant Stone in constructing said road, viz: S1.600.0000 of 
bonds issued due to the eighty miles of road from Keokuk 
to Louisiana, Missouri, which included the 55 miles which 
Was completed at the time of said purchase, and S200,000 of 
bonds issued due from Louisiana to Clarksville, Missouri, a 
distance of ten miles. That for the building of that part of 
said road for which said S1LOH00.000 of bonds were ordered to 
stand pledged, viz: 25 miles the said Court allowed the sum 
of S6IS.SS3) 11-100, for which as aforesaid it declared said 
$1,600,000 of bonds to stand pledged in the hands of said Eels, 
and that forthe building of said additional ten miles for which 
said S2Z00.000) of bonds were ordered to stand pledged, the 
said Court allowed the sum of S30,07S 60-100, for which as 
aforesaid it declared said $200,000 of bonds to stand pledged 


in the hands of said Eels. 


oSth. And \ our orators show that there were no allegations 
in said petition, or cross petition, which as your orators are 
advised and believe, sustain any such decree pledging said 
bonds, and that as your orators are advised and believe said 
decree in no way by its terms or its implications relieves said 
Stone from his liability to your orators for their respective ali- 
quot shares in the consideration received by him for said prop- 
erty, and for their aliquoit shares in the property, and in what 
he should have received for the same; that as they are advised 
and believe if said Stone in his sale to said Railway Company 
sold the said property at an advanced valuation, or made ille- 
gal conditions of sale to his own benefit and advantage, then 
your orators are entitled to receive of said Stone their respect- 
ive aliquot shares of the total value of said property as it was 
on said day of sale, and that they have a vendor's lien on the 


property sold for the same, and that all parties purchasing are 
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chargeable with notice of your orators rights, Nor ts there 
anything in said decree which relieves: said eels as trustee 
under said mortgage of liability to them concerning his dispo- 
sition of notes and bonds in his hands as such trustee. But 
vour orators charge that as they are wivised and believe in 
any Cy ent said decree could not have prejudiced their rights; 
that when said Stone undertook to take care of and protect 
them and their rights in said suit, and they trusted the same 
to him, the law charged him with a trust so to do, and if in 
and by said suit they have not received their rivlits, or injust- 
ice has been done them, said suit is in no sense a defence to 
said Stone; that if your orators were entitled to anv remedy 
against said Stone in the absence of such decree, they are ens 
titled to the same now, nor as your orators charge upon such 
advice and belief as aforesaid, can it be set up as a defence by 
anyone to any rights of your orators by way of vendor's liens 
upon the property so sold by said trustee, nor to any rights of 
your orators to aun of the considerations received by said 
Stone upon said sale. “That the proceedings in said cause are 
so manifestly fraudulent as to put any person examining them 
upon inquiry, and to charge him with constructive notice of 
the rights of all parties under said trust. 

oth, And vour orators show that Eels, the said trustee 
under said mortgage, was one of the persons in whose favor a 
large part of the sums allowed by said Court for which said 
bonds were ordered to stand pledged, was found, and that as 
your orators believe he has absorbed a large number of said 


honds at ot) cents on the dollar. 


~ 


mye ae \nd your orators allege that nowhere at anv time’ 


have they consented to any part of their interest in said trust 


to be incumbered for the building of additional railroad. 


Heth. And your orator, Leander M. Hubby, shows that no- 


where in said pleadings is there any statement whatever of - 


the rights or claims of your orator, nor in said decree is ‘there 
any adjudication upon any rights of your orator, nor is any 
determination made with reference to any share of your orator 


nor to what proportionate share your orator was entitled. 


HIst. And vour orators further show that until in February 
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last none of them knew anything of the terms of said decree. 


That they were sent certifi: ute. 


of stock by Henry B. Blood, 


secretary of sail Company, and ao un at another time ceruhi- 


cates without other explanation than that it belonged to them, 


so that yvour orators now have certificates as follows: 


Peninsular lron Co.. 
Abel Whitney, as trustee, 
Fulton Foundry Co., 
Estate of Henry Hart, 
Adelia S. Angell, 

J. R. Bennett & Co., 
Wilcox Bro. & Co., 
W.S. Wilcox, 

Abel Whitney, | 
Leander M. Hubby, 


2d. 


Pfid Shares. 


('om. Shares. 
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And your orators show that said stock 


is worthless, 


and that it is the merest farce to send the same to vour orators. 


Od. 


beheve the said 


Stone is negotiating 


And your orators show that as t! 


ws are informed and 


( nicage, 


Burlington & Quincy Railway Company and other parties to 


sell to them a large amount, and as vou 


raters beheve. i 


majority. of said bonds throwing tn the stock, that as they are 


informed said Stone sells 


suid 


bonds af il 


aoe 7 : 
price nearly if not 


quite par, and that the said Stone ts uttempting to put the 


subject matter of said trust as far be 


orators is possible, that said 


equity sO MANY ofthem as woul 


of yvour orators respectively 


bye mas 


| have 


in the whole of san 


\i 


‘hy 
sae 
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mad the reach of vou 
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rit aliquot portion 


bonds, tise 


property of vour orators, and that unless restramed by InjuNne- 


tion of this Llonorable Court the sand Stor 


same. 
4th. 


‘ 
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And vour orators further alleg 


{ 


Stone, Eels, and said Railway Company 


junction of this Llonorable Court, t 
cancel said S600.Q00 mortgage of record, and wil 


tion to cancel the notes which action while v: 


tors and as between vour orator 


hey 


sand sill 


‘ 


VW 


ly 


mw W lispose of the 


thev fear unless san 
are restramed by He 
ill take such steps to 
ltake some ac- 


nd as to vour ora- 


rues, might compli- 
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cate Vour orator’s interest with those who should subsequently 
purchase any of said bonds secured by said mortgage of Neo- 


vember LOth, IS75. 


Goth. And vour orators show that said Andros B. Stone 
refuses to come to a settlement with vour orators and defies 
them to get anything, 


(6th. That Stone still controls the management of said 
Railway. that it has been carnme large sums of money, but 
there is nothing with which to pay interest or dividends. That 
as vour orators are informed last vear the construction account 
of said Railway over and above its Operating expenses was 
about the sum of S50,00Q,00, and that vet at the end of the 
last fiscal year over and above said operating expenses and 
construction account there was a surplus of over 845,000, that 
although said fiscal year ended October Sist, PSSO, and the 
earnings for November and December, ISSS, were in excess of 
operating expenses, yet on the Ist of January, ISST, when in- 
-terest became due on a pure of its bonds, there was nothing on 
hand to pay interest with, and your orators fear that it is the 
intention of said Stone to use up the earnings of said road so 
that the interest on 1.620.000 of said bonds which becomes due 
in July next shall be in default, and the said mortgage may 
be foreclosed aud your orators deprived of all rights in said 
property. 

Wherefore your orators allege that a receiver should be ap- 
pointed for said road to take hold, manage and operate the 
same, under the direction of this Honorable Court, during the 
pendency of this suit, and until the rights of all the parties 
having or claiming to have an interest therein are determined 
and adjusted that said road and property should be sold and the 
vendors’ lien of your orators thereby enforced, and that in the 
meantime said eis should be enjoined from in any manner 


attempting to foreclose said mortgage. 


H61,. And vour orators show that the matter in contro- 
versy and which your orators seek to recover is of greater 
value than S900, 


Oith. But now so it ts, may it please your Honors that the 
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said Andros B. Stone, Dan. P. Eels, the St. Louis, Keokuk & 
Northwestern Railway Company, and the Chicago, Burlington 
& Quincy Railway Co., combining and confederating together 
and to and with divers other persons at present unknown to 
your orators, but whose names when discovered your orators 
pray they may be at liberty to insert here with proper and 
apt words to charge them as parties defendent hereto, and 
contriving how to wrong and injure your orators in the prem- 
ises, do now absolutely deny the rights of your orators and 
deny that your orators have any rights in the premises except 
inand to said worthless stock. And the said Andros B, Stone 
refuses to come to any settlement with vour orators of and 
concerning his said trust, and claims that the same is ended and 
closed, and the said Dan. P. Eels denies any right of your or- 
ats to an accounting from him, the said defendants sometimes 
pretending that. vour orators are barred by said petition, pro- 
ceedings and decree hereinbefore set forth, and sometimes that 
bonds are not securities, that they are only debts, setting up a 


variety of impudent and unfounded pretenses, 


Whereas, your orators charge the contrary thereof to be 
the truth, and that said proceedings and decree are no bar to 
your orators and He deforms cto said cle f¢ ndants oor anny of them 
and that the notes and bonds of said Company in the hands of 
said Stone and said Eels ure securities and property of which 


vour orators were entitled to their yast ant equitable propor- 


tion. e 

Ail which actings, doings and pretenses of the said con- 
federates are contrary to equity and good conscience, and tend 
to the manifest wrong, injury and oppression of your orators 


in the premises. 


In tender consideration whereof, and for as much as vour 
orators are remediless at arid by the strict rules of the com- 
mon law and only adequately relievable in a Court of con- 
science where matters of this and the like nature are properly 
cognizable and relievable. 

To the end therefore that the said Andros B. Stone, Dan P, 
Eels, the St. Louis Keokuk & Northwestern Railway Com- 


4% 

pany, the Chicago, Burlington & Quincy Railway Company 
and the sail other confederates when discovered, may if thes 
can show why your orators should not have the relief hereby 
praved, and may without oath (the putting in of the answer 
of the defendants or either of them under oath, being hereby 
pursuant to the amendment to the 4Ist General equity rule 
expressly waived) full true, direct and perfect answer make, 
io all ond singular the matters of fact and charges herein con- 
rained, and that as fully and particularly as if the same were 
here again. repeated and they were each of them respectively 
thereunto interrogated, 

Andthat this Honorable Court will determine to what pro- 
portion of suid property st) purchased by said Stone as such 
trustee as aforesaid your orators were equitably entitled re- 
spectively, and to what portion of the consideration received ' 
by said Stone from said Railway Company on saia sale vour 
 wrators were equitably respectivels entitled: that rf said notes 
were never executed, that said Railway Company may be de- 
creed to execute and deliver the same to said Eels, and if thes 
were executed, but were afterwards pretended to be cancelled 
and were destroved, or delivered by said Eels to said Stone. 
or said Railway Company, that said Railway Company be de- 
creed to execute the same and deliver the same to said Eels, 
as trustee, or that said mortgage be decreed to stand as se- 
curity for so much of your orators vendor's lien as their aliquot 
share of said notes would amount to, and that vour orators be 
decree@ to have a vendor's li¢n upon all the property so sold 
as aforesaid by said Stone, prior to any lien or incumbrance 
whatever, except sad S600,000 mortgage; and that said ven- 
dors lien be enforced and said property sold under order of 
the Court, and the vendor's lien of your orators paid and sat- 
isfied, ana that the said Dan. rs eels he decreed to come tou 
an accounting with your orators of and concerning all notes. 
bonds and other property of the trust, which may have come 
to his hands as trustee, and of and concerning his disposition 
thereof; and that he be required to deliver to your orators 
respectively such bonds, notes and securities, or the proceeds 
thereof, as the said Court shall find to be in his hands, or as 


the Court shall determine him, the satd Eels, to be liable to 
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Vvour orators for, and that he be decreed to pay to your orators 
respectively all such sums as the Court upon such accounting 
shall find him liable to your orators for. 

And that the said Andros 1B. Stone by decreed to come to 
an accounting with yvour orators of and concerning the 
amounts collected by him of them respectiy ely, or of the re- 
spective interest now represented by them as being their re- 
spective pro rata portions of the cash payment to be made 
upon said sale, and of and concerning the property purchased 
by him as trustee, and his disposition of the same, and of and 
concerning the consideration received by him on said sale, and 
his disposition thereof, whether the same be cash, stocks, notes 
or bonds, or what ever the same be: and of and concerning 
wy use by him of any of such consideration in building or 
finishing additional road; and of and concerning all and sin- 
gular the profits arising out of such transactions; and of and 
concerning the sale by him or by his direction, of any part of 
the consideration received by him as aforesaid; and of and 
concerning any profits that may have been made out of naticl 
sile or sales; and generally of and concerning all and singu- 
lar the affairs of said trust from its inception, and that the said 
Andros B. Stone be decreed in all said transactions to have 
been the trustee of vour orators, using vour orators’s property 
und that he be held to the liability of a trustee; and that the 
suid Andros B. Stone be decreed forthwith upon such account- 
ing to deliver all such property, and to pay all such sums of 
moncyv to your orators respectively as Wa he pron ed tor bn 
coming from said Stone to vour orators respectively; and that 
said Andros B. Stone, Dan. P. Eels and the said St. Louis, 
Keokuk & Northwestern Railway Company be enjoined from 
cancelling said SHO0,000 mortgage, and from attempting so to 
do. and if said notes secured thereby are in existence, from 
cancelling saul notes or attempting so to do: and that said 
Stone and, Eels be each of them enjoined from selling, assign- 
ing, transferring, or disposing of any bonds, stocks, or othe: 
securities of the St. Louis, Keokuk & Northwestern Railway 
Company, in their possession, or under their control, and from 
assigning, transferring or disposing of any of the considera- 


tions recely ed by acid Stone or Kels for the sale of said road 


D0) 


and property; and that a receiver may be appointed, and tha: 
said) Eels may be enjoined from foreclosing, or causing ter be 
foreclosed sid mortyage of Nov ember Louth, IN God. during the 
pendency of said) suit, and that a receiver be appointed 
of all the road, property and effects of the said St. 
Louis, Keokuk & Northwestern Railway Company, to take 
hold, manage, operate and keep the same under the di- 
rections of this Llonorable Court, and to dispose of the sctmhie 
as this Court may order and direct; and that your orators 
may have such other and such further relief in the premises 
as the nature of their cause may require, and as shall be 
agreeable to equity and good conscience. May it please the 
Court, the premises being considered to grant unto your ora- 
tors the most gracious writ of injunction issuing out of and 
under the seal of this Hlonorable Court, and to be directed to 
the said Andros B. Stone, Dan BP. Eels and the said St. Louis, 
Keokuk, & Northwestern Railway Company, therein and 
thereby commanding them, and each of them, their servants, 
Agtticers, agents, solicitors and attorneys -absolutely to desist 
and refrain) from in any manner cancelling, or attempting to 
cancel a certain mortgage made by said St. Louis, Keokuk & 
Northwestern Railway Company to Dan. P. Eels, as trustee, 
conditioned for the pavinent of notes to the amount of SH00,- 
OOO, which said mortgage bears date June 2d, ISto, and is of 
record in the office of the Recorder of Deeds of Lee County, 
lowa, at Keokuk, in book 13 of mortgages, at pages 690-604 
inclusive, and from. cancelling 


. 
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or destroving, assigning or 
transferring any notes secured thereby; and that said Andros 
B. Stone and Dan. P. Eels, and the said servants, ete... abso- 
lutely desist and refrain from selling, assigning, transferring, 
or disposing of cunhy homds, stock, or other securities of the 
sid St. Louis, Keokuk & Northwestern Railway Company, in 
their possession, or under their control, and from assigning, 
transferring or disposing of any of the considerations received 
by said Stone or eels for the sale of said road and property ; 
and that said Eels, his servants, officers, agents, solicitors and 
attorneys absolutely desist and refrain from foreclosing, or 
causing to be foreclosed, a certain mortgage made by said St. 


[.ouis, Keokuk & Northwestern Railway Company to said 
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els, its trustec, dated Nov ember Oth, ISG), and recorded in) 
the Ik ecorder’s ottice of Lee County . lowa, ut Keokuk, in hook 
It} of mortgages, at pages 2-14 inclusive, and from taking 
uny steps so to do, until the further order of this Honorable 
Court; and may it further please the Court, the premises be- 
ing further considered, to grant unto your orators the writ 
subpaena of the United States issuing out of and under the 
seal of this Honorable €Court, to be directed to the said An- 
dros B. Stone, Dan. P. Eels. the St. Louis. Keokuk & North- 
western Railway Company, and the said Chicago, Burlington 
& Quincey Railway Company, defendants, therein and thereby 
commanding them and each of them by a certain day, and 
under a certain penalty therein to be inserted, personally to 
be and appear before this Honorable Court, and answer this, 
vour orators’ bill of complaint, and further to stand to and 
abide by such order and decree as this Hlonorable Court may 
make in the premises, and as shall be agrecable to equity nel 
yood coriscience, and your orators will ever pray, ete. 
A. Witrnry, Trustee. 
THe PENINSULAR TRON Co. 
By W. A. Underwood its Solicitor, 
AbpELIA S. ANGELL. 
Josepu C. Tarr, 
Jane S. HaArtrand Wittiam S. Wincox, 
Administrators of the Estate of Henry Tart, deceased, 
Josernu R. Bennerr and S. Epson Graves, 
Partners under the firm name and style 
of |. R. Bennett & Co, 
Wirtiam S, Wintcox, Hlexry Witcox, 
and Gro. A, Wintces, 
Partners under the firm name and style 
of Wilcox bro. NX Co. 
Wirrtiam S. Wintcox, Aner Witrrney, 
Sauce. M. Carrenrer and Cuarrtes WaAson 
Survivors of themselves and William F. 
Smith, deceased, partners under the 
firm name and style of Fulton 


Foundry Company, and Leander M. 


Hubby. 
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By We. A. Underwood, their solicitor, 
W. A. UNbER Woop, Adrian, Mich. 
Arvin Beat, N. 1. City, 
Solicitors for said Complamants. 
John FE. Ditrwox, 197 Broadwav. N. +. ay, 
Of Counsel. 
\sniiy Ponp, Detroit, Mich. 
OOf Counsel. & 


UNITED STATES OF AMERICA, | 


NOK TILERN Disrricr oF Onto. \ 


Leander M. Hubby and Samucl M. Carpenter, both of the 
City of Cleveland, in the State of Ohio, and in said District, 
being each for himself duly sworn, doth cach for himself de- 
pose and sav that he has heard read the foregoing bill of 
-SComplaint and knows its contents, and that the same so far 
as the facts are thercin stated, to be upon the knowledge of 
himself or of all the complainants, is true, and so far as thes 
are stated to be upon information and behef of himself or of 


all the orators he beleves them to bye tric, 


Ane further Say mot, 


= = & 2. 
Ss. M. CARTEATLER, 
Subscribed and sworn to before me this 13th day of Mav. 
ISS. | | 
mb W. SA, 
Ll. S. Com’r Northern District of Ohno, 


-WITEDSTATES OF AMERICA, | 


EasrerN District or MirciiGasn. 4 


ate ¢ 


William S. Wileos, of the City of Adrian, in the County 
of Lenawee in said Eastern District of Michigan, being duly 
sworn deposes and says that he is acquainted more fully with 
all the fact alleged, in behalf of all the complainants except 
Leander M. Hubby, than any other of them, that he has heard 


the foregoing Iill read and knows its contents, and that the 
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same so far as alleged to be in the knowledge of a'l the com- 
plainants except said Hubbyy are true to the knowledge of 
this deponent, and that the facets alleged to be within the in- 
formation and velief of such complainants are true, as this 


deponent is informed and verily believes. 


, WILLIAM S. WILCOX. 
Subscribed and sworn to before me this 17th day of May, 


ISSI. 
ANDREW HOWELL, 


Lonited States Commissioner Eastern District Mich. 


“ENHIBIT .\.” 


Whereas, by a decree of the Circuit Court of the Uuited 
Stites for the Eastern District of Missouri, in a certain cats 
How pending mn sand Court, wherein James M. Walker, J. 
Alder Ellis and Amasa Stone, Jr. are complainants, and the 
M.V.& W. Ry. Co., and others defendants, rendered, January 
27th, ISda. among other things, two certain mortgages or deeds 
of trust executed hy the said Ry. C'o., one dated March 12th. 
IN72, and the other January P2th, INT3. are foreclosed, and the 
said) mortgaged property and franchises of said Rv. Co. are 
ordered to be sold by the Master in Chancery of sand Court, 
to satisfy said mortgages and liens or incumbrances upon said 
property. Wheras the undersigned are entitled to share in 
the proceeds of said sale and desire to protect their respectiv: 
interests in said property, and deem it necessary to protect the 
sume. 

Vherefore the undersigned hereby constitute and appoint 
Andros B, Stone, of the city of New York. our agent and traus- 
tee, with full power in his discretion te pure hase sate Railway 
franchises and property at said sale, and to hold or dispose of 
the same as a majority in interest of the undersigned shall de 
termine. 

Whereas, also by the terms of sant decree two hundred 


thousand dollars of the purchase money is required to be paid 


m cash te the Master. ora byernncl with se urity to be approved 


a+ 


ly sid Master, for the put ment of said sum of two hundred 
thousand dollars, when and as soon as thereunto required by 
the Court. ' i 
And whereas it is further required by said decree, that upon 
suid confirmation of said sale by said Court, said purchaser 
shall pay, or cause to be paid in cash, sad sum of two hun- 
dred thousand dollars, and all the pro rata portion from the 
proceeds of said sale which may by the Court be then found 


duc to the bona fide lien or bondholders. 


Now, in consideration of the premises the undersigned, each 
for himself, agree with each other parties hereto, and also 
with the said A. Be. Stone, appointed agent and trustee as 
aforesaid, that he will pay and deliver immediately to said A, 
1B. Stone to be paid upon said purchase the bonds or liens held 
by him against said property, and will pay in cash, when and 
as soon as thereunto requested by said Court, his ratable pro- 
portion of the said) purchase money required to be paid in 
cash, such portion of cash to be the same proportion of all the 
money required to be paid by such purchaser, upon such pur- 
chase as his bonds or liens bear to the whole amount of such 
bonds or liens as shall be represented by all who sign this 
agreement. Each person or party signing this agreement 
hereby authorizes or empowers the said A. B. Stone to sell the 
bonds or liens owned by such parties hereto, or so much there 
of as shall be necessary to raise the amount required from 
such parties in cash, in case stich parties shall fail to pay the 
sum necessary to meet the cash. pay ment required to be made 
by said purchase, by order of said Court at the time the same 
shall be required, that said sale may be made at private or 
public sale upon three days notice to such party owning the 


same. 


The undersigned also agree, each for himself, to sign the 


bond to be made upon such purchase to the Master. 


The said Andros b. Stone hereby agrees to act as such trus- 
tee, and in case said purchase shall be made. that he will 
convey siuid property as directed bv a majority in interest of 


the undersigned. 
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In the organization of a new Company for the construction 
incl operation of said roal each party hereto shall be entitled 


to the same ratable interest as he shall pay under this agree- 


A. B. Srone, Trustee. 
A. B. STONE. 

llexnry Ciisnomn., 
A. STONE. 

KE. B. Carrous & Co., 


By G. Edmunds. ]r. Alt". 


Tht Decatrur Rottine Mir Co., 


By W. If. Hlarris, Secretary, 


Wa. Curstiomn. 
S. Wuirr. 

Daw. P. Eres. 

W. HL. Parnes. 


FuLtro~n Founpary Co.. 


By S. M. Carpenter, Supt. 


PENINSULAR Tron Co. 


Per Solon Burt, See'v. 
HaANNipan & Sr. Josern = eee 


bv J. P. Parker, President. 


Ze Pe SEANDY, 

L. M. Hlunny. , 
CLEVELAND Routine, Minin Co., 
By A. B. Stone, President, 
kd. S. Page, secretars ‘ 

Tne Srare Natrronart BANK. 
of Keokuk, Lowa, 
By O. C. Hale, Cashier. 
T. GripLey, 


By G. Kdmunds, Biz Attorney, 


JOuUN FALLON, 
A. B, Stone & Co. 
Assignees of N. Mo. Const. Co., 


and of other distributees. 


Ww S. Wircox, Assignee. 


ryt) 


SoM. Carrenter, Assignee. 
Pormrer L. Sworp, Assignee. 
Apriawn Car Mawnc’r Company, 


By Hi. A. Angell. 


EATIIBEP B. 


Wiihereas, the und rsigned Andros B. Stone, of the city of 
New York, for himself and as trustee for other holders of 
bonds of the Mississippi Vallev & Western Railway Company 
and liens upon the property of said Railway Company on the 
ith Liny of April, INGe), puree hasec all the road franchises nel 
property of said Railway Company at a sale by the Nlaster im 
Chancery of the Eastern District of Missouri, pursuant to a 
decree of the lL nited States Circuit Court for said District, en- 
tered January Vath, ISid4, and which sale and purchase has 
been confirmed by said Court, and deed of said road franchises 
and property ordered to be made by said Master to said pur- 


chaser before the LIlth dav of Tune. IS75. 


Whereas also said A. B. Stone has agreed to convey said 
road, franchises and property as a majority in interest in said 
purchase shall direct, and a majority in interest of said pur- 
chase have directed said S/ove to convey the same to the SZ, 
Lonts, Reokuk & Northwestern Railway Company, a corpora- 
tion to be formed by those interested in said purchase as soon 


as the same can practically be done. 


Whereas also William S. Wilcox and others, assignees of 
the Adrian Car and Manufacturing Company, on behalf of 
sud Company and its creditors have joined, and are interest- 
ed im said) purchase, and to entitle them as such assignees on 
behalf of said Car Company and its creditors to share in the 
benefits of said purchase it is necessary said Wilcox and 
others as such USSTO NCS or said creditors should hefore said 
lith dav of June, IS75, pay to said Stone as such trustee the 
ratable proportion of the money to be paid upon such purchase 
Which the interest represented by said Wilcox and others as 
such assignees bears to the whole interest represented in said 
purchase, and which is estimated at S80.S44.12%: and said 


» 
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Wilcox and others cis such assignees desire to borrow the 
same; now to enable them to do so 1, Andros B. Stone. agree 
that as soon as said S74. Lous, Acokuk & Northwestern Rai/- 
way Company can reasonably be organized, I will convey said 
road, franchises and property to said St. Louis, Keokuk & 
Northwestern Railway Company by good and sufficient deed ; 
also that immediately thereafter I will cause said New Com- 
pany to mortgage said road, franchises and property to Dan. 
P. Eels as trustee, to secure notes to the amount of STOOQ.000, 
und deposit said notes with said Eels at Cleveland, Ohio, and 
that said Eels will hold as much in amount of said notes so 
secured by such mortgage as said Wilcox and others, assign- 
ees aforesaid, or any other creditors of said Adrian Car and 
Manufacturing Company, shall pay to the undersigned, or to 
said /e/s, for the undersigned, in money prior tosaid 17th day 
of June, 1835, as collateral security for the repayment of the 
Toney so to be paid by said Wilcox and others, as such as- 
signees, or by creditors of said Car Company to the under- 
signed upon such purchase. 

The undersigned, or said St, Louis, Acokuk & Northwestern 
Railway Company, having the right at any time within two 
vears to repay said money with interest, and thereby relieve 
said notes from said pledge, therefore such payment to be 
made to said Ae/s as such trustee. 

The undersigned further agrees that said mortgage shall be 


the first lien upon said road, franchises and property. 


A. B. STONE. 
Cleveland, June Sth, IS75. 


| EXHIBIT C. 

Whereas, the undersigned, as trustee for himself, Henry 
Chisholm, A. Stone, E. B. Carroll & Co., Decatur Rolling 
Mill Co., Wm. Chisholm, S. Witt, Dan. P. Eels, W. HL. Harris, 
Hannibal & St. Joseph Railroad Co., T. P. Handy, L. M. 
Hubby, Bleveland Rolling Mill Co., State National Bank, T. 
Gridley, John Fallon, A. B. Stone & Co., assignees of North 
Mo. Const Co., and other distributees, Wm S. Wilcox, S. M. 
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Carpenter, Porter L.. Sword, assignees of the Adrian Car and 
Manufacturing Co., Fulton Foundry Co., and the Peninsubkur 
fron Co., on the Lith day of April, ISéo, purchased the road, 
franchises and property of the Mississippi Valley & Western 
Railway Company under an authority in writing from said 
cesluts gue trust, dated March 27th, 1St59; whereas also said 
cestuts gue trust and each of them have delivered their bonds 
or claims against said Railroad Company to the Master in 
Chancery upon said purchase under said agreement of March 
th, Isvo. Whereas also by the terms of said authority to 
purchase, said cesta7s gve trust respectively agree to each pay 
his or its ratable proportions of the money required to be paid 
upon such purchase which it ts beheved some of said cesturs 
gue trust W ll failto do. Whereas also L. M. Hubby has paid 
twenty thousand dollars in cash upon such purchase to the 
undersigned, now it is understood and agreed by and between 
said Stone, trustee, and said LL. M. Hubby, that the Money so 
paid by said L. M. Tubby, so far as needed to pay upon said 
‘purchase, shall be used, and the balance returned immediate, 
after June Toth, ISd5, and such of said cestads gue trust as do 
not pay their ratable prop tions of said purchase money shall 
be notified to pay the same, or their respective interest shall 
be sold out for the benefit of the parties furnishing and paving 
such money, and said sale shall be made at an early day, and 
that the holders of this agreement will be entitled in a new 
corporation to be formed, to which said road, franchises and 
property are to be conveyed, to the ratable proportion of all 
the securities of said corporation to the amount he has, or 
shall pay upon such purchase bears to the whole amount of 
such purchase. — It is, however, expressly understood that the 
interests of the Decatur Rolling Mill Co. are not to be sold 
out, and that the interest of John Fallon cannot be sold until 
after {0 days froma June lath, ISio, during which time said 
Fallon can pay his proportion, and if not paid in money it may: 
he patil in bonds of the Nl. v; X W. Rey . na. of IS;°2. at the 
rate distributed to such bonds by the Circuit Court in St. 
Louis, 

(Signed ) A.B. STONE. 
June Pith, IST. 


yo 


ENHIBIT D. 


Abstract of articles of association of the St. Louis, Keokuk 
& Northwestern Railway Company. Filed for record June 


She 16a 
Made 17th May, IS 


Recorded book | of articles of Incorporation, pages $41, 


$4, 443 and 444, 
Article Ist. Name, 


Article 28d. To continue 50 vears. May be renewed tndeti- 


nitely by three-fourths vote at any election for that purpose. 


Article 3d.) Said road ts to extend from K, & HL Bridge 
Co’s. bridge at Keokuk to the Mississippi River, and also the 
Missouri Pacific Railroad depot, St. Louis, and such othe 
points in St. Louis as the Board of Directors shall determine. 
It being intended to purchase the Railway of the Mississippt 
Valley & Western Railway Company between Keokuk, lowa, 
and Dardenne, Missouri, and construct and complete the same 
to St. Louis, Missouri, 


Article 4th, The length of the main line of said Railw it\ 
from Keokuk to St. Louis being one hundred and sixty-five 
miles, that said Railway will be located in the County of Lee, 
lowa, and, in the Counties of Clark, Lewis, Marion, Ralls, 
Pike, Linceln, St. Charles and Saint Louis in the State of 


Nlissouri, 


Article 5th, Capital stock, 84.500,000, 45.000) shares of 
1.000 each. Said stock is personal property and transferable 
on the books of the Company only. Any amount of said stock 
not exceeding $10,000 per mile of road actually completed and 
in operation may be preferred stock, to be issued from time to 
time as the road shall be completed and in operation; and any 
amount of said stock not exceeding 817,000 per mile of road 
actually completed and in operation, common stock. Nostock 
whatever shall be issued except as said road shall be comple- 
ted. The whole stock, both preferred and common, shall be 
prepared and executed by the Company and delivered toa 


trustee for the protection of all concerned: and said stock 


60) 


shall only be issued by said trustee as said Road ts completed 


* ° ° ° ° g 
and in operation, Which fact that the track of said road 1s 


completed and in operation myst be certified by the President - 


and Chief Engineer, under oath. Said trustee shall then issue 
not exceeding ten thousand dollars of preferred and tex thous- 
avd of common stock for each mile of road so completed and 
In operation, except as follows: 

The other seven thousand dollars per mile of road as the 
same shall be in operation may be sold by said trustee at a 
rate of not less than eighty cents on the dollar on the face of 
such stock, and the proceeds to be applied to the equipment 
of said road, fencing, improvement of road bed, depots and 
shops. At all elections or stockholders’ meetings each share 
actually issued shall have one vote, and may be voted by the 
owner thereof, or by proxy. 

Article 6th. The preferred stock, after one year from this 
date, shall be entitled to receive a dividend of seven per cent. 
‘fer annum, payable in’ currency, before the common stock 
shall be entitled to receive any dividend whatever. The earn- 
ings of the road shall be applied first to operating expenses, 
repairs, taxes, sinking fund and interest on bonds; and second 
to dividends upon stock. Should the earnings of the road any 
vear be insufficient to pay operating expenses, repairs, taxes, 
replacements, sinking fund, interest on bonds and such divi- 
dends to preferred stock, any deficiency in the payment of 
such dividend on preferred stock shall be added to the next 
vear, and such deficiency shall from year to year be carried 
forward until such dividend on preferred stock of seven per 
cent. per annum is fully paid. All excess of earnings above 
puts ment of operating eXxpclises, repairs, Lanes, replacements, 
sinking fund and interest on bonds, shall be applied to the 
paviment of such dividend on preferred stock, with accumula- 
tien thereof aforesaid, until the same is fully paid, before the 
common stock shall be entitled to any dividend whatever. — It 
is further expressly prov ided that all earnings of said road in 
excess of operating expenses, repairs, taxes, replacements, 
sinking fund, interest on bonds and dividends to preferred 


stock, shall be divided pro rata upon all stock, preferred and 


common then issued. 


Lait a 
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Article 7th. Business to be managed by board of seven 
Directors, one of whom shall be chosen President. Directors 
may appoint such other officers or agents as they may deter- 
mine, 

Article Sth. The highest amount of indebtedness or liabili- 
ties to which this corporation is at any one time to be sub- 
jected, shall be three million three hundred thousand dollars. 

Article #th. Principal office, Reokuk, Lowa, but the Com- 
pany shall keep an office atsome point on the line of its road 
in Missouri. The principal office may be changed by the 
Board of Directors, but the Company shail at all times keep 
an oftice both in Iowa and Missouri. 

Article 10th. First Directors, A. B. Stone, of New York, 
S. C. Baldwin, Cleveland, Ohio; John O. Roberts, Clarksville, 
Missouri: L. W. Morse, Hannibal, Missouri; Guy Wells, 
Keokuk, Iowa; W. H. Harris, Decatur, Illinois; and George 
Edmunds Jr., Carthage Illinois. They to hold office till first 
Tuesday of March next, at which time an election is to be 
held for Directors of said corporation, at Keokuk, lowa, to 
hold office until the regular annual election is held under Stat- 
utes of Missouri, and until their successors are elected and 
qualified. 

Article 11th. Private property of members stockholders 


exempt from liabilities for corporate debts. 


These articles are signed in duplicate, and constitute but one 
obligation. 
(Signed ) 7 

A. B. Stone, for self and associates, New York, thirteen 
hundred shares and ninety shares. 

W. H. Harris, per A. B. Stone, Decatur, Ills., one share. 

Wim. 8S. Wilcox, Adrian, Michigan, twenty-five shares, 

S. C. Baldwin, Cleveland, Ohio, one share. 

Dan. P. Eels, Cleveland, Ohio, fifteen shares. 

L. W. Morse, Hannibal, Mo., one share. 

Guy Wells, Keokuk, Iowa, two shares. 

T. Gridley, Elvaston, Ills., four shares. 

Jno. O. Roberts, Clarksville, Mo., seven shares. 


(\? 


A. Bo Stone. by S.C. Baldwin, New York, one hundred 
and ninety-five shares, 


(GG. Edmunds, Jr., Carthage, Ils., one share. 


Oath that SIH65.00)0 of capital stock subscribed. Made by 
Seth C. Baldwin, Guy Wells, John O. Roberts, 21st June, IS%5. 


EXHIBIT E. 

To the St. Louis, Keokuk & Northwestern Railway Com- 
prcteay ‘ 

| offer to sell you the road, franchises and property latel) 
owned by the Mississippi Valley & Western Railway Com- 
pany, ana purchased by me April l4th. IS75. under a decree 
of the United States Circuit Court of the Eastern Distniet of 
Missouri, in a cause wherein J. M. Walker et al. were com- 
plainants, and said M. V. & W. Rov Co. and others are de- 


fendants, upon the following terms and conditions, to-wit: 


; Ist. Pay to the undersigned $165,000) in’ cash and issue 
ane deliver to a trustee to be agreed upon $1,350,000 of pre- 
ferred and S22 950,000 of common stock, to be disposed of by 
sacl trustee as follows: Said trustec shall pay to the under- 
signed S10,Q000 of preferred and a like amount of common 
stock for cach mile of said road now completed and the fur- 
ther sum of 10.000 of preferred and the like amount of com- 
mon stock for cach mile as the same shall ve hereafter as here- 


inafter conte mplated. 


Yd. You issue S600,0000 of bonds or notes and secure the 
sume by mortgage upen said property. Bonds or notes to run 
IWo Vears, pay able in gold, and draw interest at the rate of 7 
percent. per ainum, payable semi-annually in gold in the cits 
of New York, and also tissue a bond of S2:700.000, secured by 
a mortgage upon all of said road, franchises and property 
owned, or afterwards to be acquired, to Dan. P. Eels, of 
Cleveland, Ohio, as trustee, to run 30 vears and to draw in- 
terest at the rate of seven per cent. per annum, pavable semi- 
annually, both principal and interest pavable in gold, at either 


the city of New York, or at London, England, or at Frankfort, 


ne nt i BA i A Ra 
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Prussia, as shall be determined: said last bonds used first to 


pav off and satisfy said mortgage of SHO00,000, 


dd. Said bonds, notes and mortgage to be placed in the 
hands of Dan P. Eels, of Cleveland, Ohio, trustee, and to be 
subject to the control of the undersigned in the sale and dis- 
position thereof; but not to be issued by said trustee any fur- 
ther than said read is completed and equipped, and then only 
at the rate of S20.000 per mile of said road so completed and 
equipped, 

4th. I to have the management of the disposition and plac- 
ing of said bonds and notes, and am to use the proceeds 
thereof in construetion of said road only until said road shall 
be completed, and manage the construction of said road, and 
when the road shall be completed all of said bonds and stock 
shall belong to the undersigned, except $445,000 of common 
stock, which said, trustee may at any time sell at a price not 
less than SO cents on the dollar, and the proceeds applied in 
improving said road and property. 

oth. Said mortgages shall be a first lien tipon all of said 
road, franchises and property. 


A. BL. STONE. 


June J Ath, ISTH. 


ENHIBIT F. 
Cleveland, O. July Ith, ISv4. 


Agreement made between A. B. Stone, for himself and as 
for others owners of 500 bonds of the last issue. and 


trustee 
holders of 77S bonds of the first issue now outstanding of the 
M. V. & W. R’v Co.,, each of $1,000, of the first part, and 
John Fallon, holder and owner of 706 bonds of said first issue 
of the second part. The aggregate interest in and claims 
against said Railway Company of the parties hereto shall be 
held and prosecuted for their joint and common benefit in the 
proportion of fifty-six per cent. thereof to the said parties of 
the first part, and forty-four per cent. thereof to the said party 


of the second part. 
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And it is agreed that the parties hereto shall purchase the 
m. ¥V. & BW. Ry, except that part westward from Canton, 
Missouri, and shall organize a new corporation for the purpose 
of holding, completing and operating the same; and they 
hereby “wgeree each with the other that their interest in said 
property so to be purchased shal! be in the same proportion of 
fifty-six and forty-four per cem, as aforesaid, and that thes 
will contract for the payment of the purchase money for said 
sitle for Railway property the sum of $870,000 in bonds of said 
new corporation with the first three coupons cut offas soon as 
a title therefor, free from other incumbrances, can be obtained, 
Said bonds to be issued at the rate of SIS.Q00 to the mile, and 
to be secured by mortgage on the line of‘road, ‘That they 
will proceed as fast as practicable and complete the road from 
Hannibal to Louisiana, That the mortgage now existing on 
said road shall be foreclosed, and that at the sale under said 
foreclosure such new corporation shall become the purchaser 
provided said) property at said sale shail not bring a sum ex- 
ceeding the purchase money aforesaid, together with the costs 
of such additions as shall be made by the parties hereto, or by 
the contemplated corporation. On such foreclosure the title 
shall be taken in the name of the said corporation, and the 
parties hereto shall have the same relative percentage of inter- 
est in said new corporation and property thus purchased as ts 
above stated, and shall pay the same ratable proportion of the 
expenses of sale and of the part of the purchase money, if any, 
to be paid? in cash as that of their respective interest in the 
Further, said parties will respectivels 


furnish the funds necessary to complete said road to Louisiana 


property aforesaid, 


in like ratable proportions, the stock, bonds and securities of. 


the contemplated corporation issued from time to time shall 
all be issued and owned by the parties hereto in the proportion 
aforesaid, unless when otherwise determined by them with the 
concurrence of two-thirds in interest of the whole: the agere- 
gate amount of (he rights and interests of the parties hereto in 
the distribution of the proceeds of the sale of said property 
under cUTT\ judicial sale thereof, its well its in the ownership 
and enforcement of anv claims of liens for work, money or 


materiuls hereafter done, advanced or furnished, shall also be 


a* 


o* 


rd 


in the same proportion; also all purchases of adverse and 
other claims made shall be for common benefit, and be paid 
for in the same proportion. Provided that anyone refusing 
to unite inthe purchase of any claims shall neither have an in- 
terest in said claims, nor be bound to contribute to its pur- 
chase, 

With the concurrence of two-thirds in interest of the parties 
hereto other persons now interested in said Railway as credit- 
ors, or otherwise, may become parties in interest under this 
agreement, and corporators in the contemplated corporation, 
on such terms and for such interest as shall be agreed upon by 
the two-thirds aforesaid, 

Witness our hands and seals the day and year aforesaid, 

A. B. STONE, for self, and as Trustee. 
JOHN FALLON. 


ENHIBIT G, 


September term, ISTS. | Friday, September 2%, ISGS, Pac 
dav. 
Report of J. L. Rice and P. T. Lomax, referees. 


Andros B. Stone vs, John Fallon, James Shields, Joel 
Thaver, William S. Wilcox, Samuel M. Carpenter, and Porte: 
LL. Sword, as assignees of the Adrian Car and Manufacturing 
Company; the Hlinois Manufacturing Company, of Adrian, 
Michigan; the Peninsular Tron Company, of Detroit, Michi- 
gan; the Fulton Foundry Company, of Cleveland, Ohio; 
Henry Hart; J. R. Bennet and S. E. Graves, partners as J. 
R. Bennett & Co.; Abel Whitney; William S. Wilcox, IT. H. 
Wilcox, and George A. Wilcox, partners its W. Ss, Wilcox X 
Co.: William S. Wilcox, Hannibal & St. Joseph Railroad 
Company, L. Worthington, Timothy Gridley, John O. Roberts 
Benjamin P. Clifford, William MelIntosh, Clifford, Roberts & 
Co.. H. S. Carroll & Co.. McIntosh, Carroll & Co., Amasa 
Stone, Dan, P. Eels, L. M. Hubby, T. P. Handy, Henry Chis- 
holm, W. HL. Harris, H. B. Blood, A. L. Griffin, George Ed- 
monds, Jr, St. Louis, Reokuk & Northwestern Railway Com- 
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pany, S.C. Baldwin, Henry B. Carroll and William Chisholm, 
defendants; and William S. Wilcox, Samuel M. Carpenter 
and Porter L. Sword, assignees of Adrian Car and Manufac- 
turing Company, cross bill vs. Andros B. Stone, John Fallon, 
and the above named defendants, 

\nd now again come’the parties in this cause as before, and 


tIiso NEessrs. Rice and Lomax. referees, to whom on motion of 


a ) 
omplamant mn said) cross bill this cause was referred, to take 


proof and report with their tindings and conclusions, and file 


in Court the proof taken before said referees; also their re- 
port of findings and conclusions, which report of findings and 


Com hustogs is as follows, to-wit; 


Vessrs. Lomax and Rice Gentlemen: 

| have the honor to report that [ have examined the accom- 
panyving giatement of the account of A. B. Stone with the St. 
Louis, Keokuk & Northwestesn Railway Company, from 
Angust Ith, ISio. to April 50th, ISTS, inclusive, and tind the 
same to be correct, showing a balance in favor of said Stone 
of S35.007.51. The account appears to have been kept in a 
business-like manner, the entrics in the same being made in 
accordance with a true system of by ok-keeping. TL also submit 
herewith: a detailed statement of said Stone's account with 
said Railway Company, showing monies advanced by said 
Stone and associites, for which no notes appear to have been 
VIVEOD, with interest on the same, Monies advanced on de- 
mand notes of said Railway Company for which said Stone 
and associates are lable. 

Notes yt suid Railway Compan held yy the Cleveland 
Rolling gill Compauy, with interest, for which said Stone 


ane atssOcte.tes are lable. 


This statement shows the habilities of said Stone and asso- 
clates in connection with said Railway Company down to and 
including the 380th day of April, ISTS, as computed from the 
statement of the account of said Stone submitted to me for 
examination, and from testimony of said Stone and C. H, 
Hurst, on tile with the referees, all of which is respectfully 


JOHN W. HOBBs. 


submitted. 
Keokuk. Towa, August 3st, IN@S,. 
’ 
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Detailed statement as referred to in the foregoing report, 
and made a part hereof. 

That the monies advanced bv said Stone and associates 
were advanced as follows, and for which no notes were given: 


187). Principal Interest. Total. 
Subscribed by A Stone .... $50,000 00 


Interest 7 per cent from Jan’y, 


‘76, 2 vears, 4 months..... $8,166 67 $58,166 67 
Ses GE. deci niercessve Cee oO 
Interest, 7 per ct from Jan’y, 
‘76, 2 ,ears,4 months .... 4083 33 20,088 35 
oP. Fs ON. 4 seiccees SO @ 
Interest as above........ 8.166 67 58,166 67 
Bees GE ic ecaces .-. 123,000 OO 
Interest as above........... 1,960 00 13,960 00 
Bic We ric kkbe bbs . 590,000 00 
Interest as above........... S166 67 58.166 67 
18TH. 7 
Oct. 3. Advanced by D. P. Eels.... 10,000 00 
Interest, 7 per cent. from Ist 
May, ‘78,1 vear, fi months, 
fe ee: no: A = ee 1.081 65 11.081 65 
Nov.7. A. Stone feceeweres 10.0000 00 
Interest as above... eee 1060 40 11.086 40 


$207.000 00 $32.661 39 $289.661 20 
Monies advanced as shown 
by account.....c. S507 31 


CR samen — 


$274,668 70 


Monies advanced on demand notes of said Railway Com- 
pany by Stone and associates, bearing interest at 7 per cent. 


per anntim: 


IN76. 
Aug. 1. Note favor H Chisholm. . $5,000 00 
Interest to May 1, ‘78, 1 vear 9 
months, 10 per cent ....... $875 00 $5875 00 
Aug ! Note iavor T. P. Handy.... 3.000 00 
Interest to May 1,78, 1 vear, 9 
months... * ee eng ane wae 525 00 3.525 00 
Aug. Note favor Amasa Stone..... 10,000 00 
Interest to May 1, ‘78, 1 vear, 8 
nantes, BP GANG. os once s ciee 1741 66 11,741 66 


elie ss iach? Pele Mas 2 ee ie ae sino sae 


Hs 


10. 000° OO 


Aug. 28 Note favor D. IP. Eels 
Interest to Mav 1, ‘78,1 vear,S 
months, 2 days 1672 21 11,672 21 


Sept.12. Note favor A. B. Stone...... 4,093 34 
Interest to May i, ‘75, 1 year,7 
montis, IS GEFS 2.6 socees 

Sept 12. Note tavor Amasa Stone ... 4,000 00 
Interest to May 1, 78,1 vear 7 


HH8 57 1761 91 


653 53 46593 43 


months, 18 davs.......... 
1™ 
Jan. 5. Note tavor T. P. Handy..... 5,000 00 
Interest to Mav 1, ‘78, 1 vear 3 | 
mnatinn, BEGINS, 2k ou Ei cesivs 395 83 8B BTD S88 
Feb. 20. Note tavor A. Stone. ieee ee ee 
Interest to May 1, 78,1 vear, 2 
months, 9 davs....... vy 476 66 4.476 66 
Feb. 21. Note tavor A. B. Stone ae £000 00 


Interestto Mav 1, ‘78, 1 vear, 2 


months,  davs 6 668 $476 66 
Feb 21. Note tavor I). P. Eels 
oy Interest to Mav 1, "78, | vear. 2 


1,000 O00 


months, § days i 16 660) AAT OO 
Ap’l 24. Note favor D. P. Eels . 2... 4.000 00 


cahuomet ie Seay 8. ee 4 as 10) 66 L406 66 


SH5083 S44 SSS68 24 SH 461 5S 

Phat the monies raised by said Stone upon the securities of 
sid Railway Company, 4nd which was outstanding May Ist, 
INGS, and evidenced yy notes of said Company cndorsed Iyy 


suidl Stone. as in said report mentioned as follows, viz: 


IN7TS. 

Jan. 10. Note tavor Cleveland National Bank, due 13 May, 

IGS, ss “saeee as ote eee $4,000 00 
Feb. 2. Note tavor Am. G. Nat. Bank, N. Y. due 5 June, 1878 5,000 00 
Feb. 5 “ « Dt. A. L. Grifin, due 8 May, 1878....... 2500 00 
Feb. 5. “ “ 2d Nat. Bank, Cleveland, due 8 June, I878 5,000 00 
Feb 6. “ « Am.G. Nat. N. Y. due 9 May, I878...... 5,000 00 
Feb, 7 " ” — " o “«  ©@ 10 June, 1676 .... 46000 @ 
Keb. 8  « * Com’! Nat. Cleveland, due ll June, 1578.. 7,000 00 
rob. QR © “ 9d Nat. Bank, due 11 June, 1878......... 5,000 00 


Feb.9. . . - “ + 2 ses ovn 
Feb. 13. Draft on Stone accepted tor 4th National Bank, N. Y. 

due 16 June, 1868 ..... viéi eG Mee ake hie: 4,000 00 
Feb.16. Note favor Am. Gr. Nat. N, Y. due 19 June, 1878.... 5,000 00 
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Feb. 25. Draft on Stone accepted for Am. Ex. Bank, N. Y. due 


SO FOU, TORE oc cee sCikwince, -s0eesaenne a ee 
M'chS. Note favor Com’! Nat, Cleveland, due 11 July, 1878 7,100 00 
M'chsS. “% oe 9 ™ = “ *Aun. * .. €aaee 

M'ch 20. Draft on Stone accepted See Ex. G testimony C, H. 
Hurst < en nen. 4 wines bb besewe see lee 2,000 00 

M’ch 22. Draft on Store acce pted ‘See Ex. G. testimony C. Il. 
OE oe eer ob ds OO -ecku waeeuue . 2,500 00 

M’ch 25. Note tavor Citizens’ Sav ent ond Lees Ane iation, 
Cleveland, due 28 May, 1878 .. weer 4,400 00 


M'ch 25. Note favor Am. Ex. Nat. N. Y. due YS July, I878... 2,500 00 
Apis a « 2d Nat. Cleveland, due 11 Aug. 1878.... 2,000 00 


Astts.. “ « Coan'l. Gow BB File, 100. . 000s. cntes . 7,000 00 
Ap'l17. Draft “ Am. Ex. Nat. N. Y. accepted oe W. HI. 
Harris, due 20 Aug , 1878. ne ..«. 4500 00 


Ap'l 20. Note tavor 2d Nat Choveinnd: dene 23 July, INTS .... 6,000 00 
Ap'l 24. Dratt favor Am. Ex. Nat. N.Y. accepted by W. H. 


Harris, due 27 July, IN7S8...... seescskebeeweee 1,000 00 
An'l 25. Dratt accepted by Stone, See Ex G testimony C. H 
DOR. Sn be wc eu 6 a hn eee an eee 2.000 00 


‘ 
© cere | ee 


$103,300 00 
Interest on abo ' paid by Stone, its appears in his account 
rendered : 


Demand note to Citizens Savings and Loan Associa 


eh, SI Wk vik bo bh cnet cus ieee ... $35,000 00 
Interest 9 per cent. from Dec. 21, IN77, to May 1, 1878 1,298 75 


$130,428 75 
That the Cleveland Rolling Mill Company hold the follow. 
ing notes of said Railway Company, given for iron as in satd 


report mentioned, and bearing rates of interest, viz: * 


ISTH, Principal Interest. Total. 
Mar. 21. Note favor Cleveland Rolling 
Mill C omp any. ee ll 
Interest 7 per cent to May l, 
IN78, 2 vears, 1 month 9 days $2,951 66 $22,951 66 
Mar.21. As above .. ei Jue... See ee 
Interest as above, 2 years, I 
month, 9days ....... vee 2951 66 22,951 66 
Mier. Bi NOG O68 GOTO. ...cceccecce: 20,027 26 
Interest as above, 2 years, | 
I: TR cp cccccvcec. 2.055 68 22982 94 
Dees Bh. FOOOR OO GROOM, « ckccccccices 20,000 00 


Interest asabove. .... ..... 2,951 66 22,951 66 


_* 


May 1. Note as above........ rome ISo34 S84 
Interest as above, 2 vears ... 2.531 20 2,866 O04 
sept. 16 Note as above........ swe 2640 40 
Interest 1 per cent, Mav 1, 1878 
1 year, 7 months, 14 davs,. . ane 7 
$121,002 59 $17,720 82 $13 S724 41 
Feb. 1. Advanced by Joel Thaver.... $2,600 00 
RECAPIiULATION. 
Monies advanced by Stone and associates 
~ubseription. ..., SS puacdk oe eae $207,000 00 
Interest 7 per cent. Jan, |, “76, May 1}, 
“8 S cieuae's teeeeeee. 82,661 39 $259,061 3D 
Monies advanced on i mm: ane I gia : HOB 34 
SUS Te BD. on ks kn hb ce hkdnts sewers B.368 24 63.461 58 
Monies raised upon securities of the Co. 139,428 75 
Notes of the Co. held by the Rolling Mill 
i: ee vesvve BEES ae 
Interest on the same ..... senteése et o: Ee o.oo oe 
Advanced by Joel Thaver in INT Wire ak 2 600 00 
Advanced as shown by Stone’s account 35,007 32 


In tHe Districr Court or LEE Country; Iowa, 
AT RKEOKUK. 
ANDROS B. STONE, | 
v6. . Petition in Equity. 
JOHN FALLON, ct al. \ 
WILLIAM S. WILCOX, et al. 
Vs. | - Cross Bill. 
ANDROS B. STONE, et. al. -\ 


To the Honorable the District Court of Lee County, Lowa. 

Keokuk, 

The undersigned to whom on motion of the complainant in 
the said cross bill the foregoing Calllsecs Were referred to take 
proof and report, respectively submit the following as their 
conclusions, and also file herewith the proof upon which the 
same are founded. 

That pursuant to the order of reference we notitied the re- 
spective parties of the time and place of hearing at Keokuk, 
lowa, and on the Sth day of April, ISTS, the dav fixed for 
hearing at the ofthce of Gillmore & Anderson, at Keokuk, 


lowa, the undersigned commenced the hearing, all parties to 
~ } 


- 


oe 


said suit, except John Fallon and James Shiekls were repre- 
sented either in person or by attorney, and thereupon the com- 
plainant in said cross bill by Gillmore & Anderson, their at- 
tornes S. produced the evidence on the part of siticl complain- 
ant, which was followed by evidence on the part of the ce- 
fendants thereto, being the complainants and the other defen- 


dants in said original bill. 


The undersigned, after hearing said evidence, and also 
hearing arguments of counsel of such parties as desired to be 
heard, find and report to the Court the following facts and con- 
clusions, viz.:! 

Ist. That on the 27th day of January, ISi5, a decree was 
entered in the Cireuit Court of the United States for the East- 
ern District of Missouri in a certain Cause in said Court 
pending, wherein James M. Walker et al. were complainants, 
and the Mississippi Valley and Western Railway Company et 
al. were defendants, foreclosing two mortgages of said Rail- 
way Company, one for 82, SO0,Q00,00, dated March 12th, IS72 
upon that part of the road of said Company north of West 
Quincy, and west from Canton, and given to secure 2,S00 
bonds, dated March Plth. ISe2 of SLOW cach. And the other 
mortvage for So SO000000 OO, dated January “Sth, IS74, upon 
all of said Railway Company *. road and property from St. 
Charles north, and from Canton westward, in two divisions, 
that part-south from West Quiney being division No, one, and 
the first 2.500) of said bonds being numbered from 1 to 2.500 
inclusive, being secured upon said first division as a first lien 
thereon, and the last 2S00 of said bonds being secured by 
said mortgage as a second lien thereon. That part north from 
West Quincey and west from Canton being division No. two 
and said last 2.SO00 bonds being numbered from 2501 to 5.300 
inclusive, being secured by said mortgage as a first lien upon 
said second division, and said first 2.000) bonds being secured 
thereby as asecond lien thereon, and said decree ordered the 
sale of the mortgaged property by the Master. 


Ss 


That by an agreement dated March 27th, IS75, a copy of 
which is filed with the original bill in this cause as Exhibit vA, 


certain creditors of said Mississippi Vallev and Western Rail- 


‘2 
way Company secured by bonds or hens, appointed sitidle An- 
dros B. Stone trustee to purchase said mortgaged property at 
said sale; and among other things agreed among themselves 
and with said, Stone to at once pay over to said Stone to be 
patil Upon said purchase the bonds or liens held by them, and 
to pay im money as, re puired hy the Court the same ratable 
proportion as their bonds or liens bore to the entire amount of 


bonds or liens held by parties signing said agreement. 


Phat pursuant to said agreement of the 27th of March, ISvo 
in said Tex. UA. said Stone as such trustee on the 14th day of 


Mississippi Valley & Western Railway and its rolling stock 


and appurtenances at the sum of SO1T?2.000, and as required by 


April, IST), purchased said mortgaged property, towit: The 


said Court, gave a bond ia the sum of $200,000 for payment 


as should be required by said Court. 


That upon the confirmation of said sale above, June 17th, 
ISao, said Stone in obedience to the order of said Court paid 
into said Court in money upon said purchase the sum of S2S. 
Ow and eave a bond in the sum of SLOO.QWO for such further 
payment as should be required by said Court, and also deliv: 
ered to the Master making such sale the bonds and liens held 
by him as such trustee, the amount and value thereof could 


not then be ascertained and determined. 


That afterwards in pursuance of said agreement of March 
ith, ISa5, Exhibit A aforesaid, a majority. in number and 
interest sroniny the same organized the St. LLouts, Keokuk X 
Northwestern Railway Company on June 21st, 1S75; and said 
Stone by the direction of said majority conveved to said St. 
Louis, Keokuk & Northovestern Railway Company all the said 
mortgaged property, except that part west from Canton, upon 
the terms and conditions directed by such majority; that said 
Stone yet holds that part of said mortgaged property west 


from Canton as such trustee. 


That said Stone as such trustee was required by said Court 
and did pay into Court on the 2d day of June, 1S77, the fur- 
ther sum of S11462.9S upon said purchase, and was credited 


upon said purchase for 1.64S of said bonds of IS7Y the sum of 


73 


SZ EESTUT being SIS 5677-10000) for each of said bonds; 
aiso for 35S of said bonds of IS7T3 numbered between 1 and 
2.000 the sum of 812,204.22, being 834.09 for each of said 
bonds; also with amount allowed Oy ster liens for rights of 
Way S2350; also with lien under lease allowed the assignees 
of the Adrian Car and Manufacturing Company $22,830.66; 
and for lien allowed the North Missouri Construction Com- 
pany, 866,000.94, which credit with said S206 462.98 amounts 
to SHO12 028.53, and being the total amount of said purchase 
money, and 828.37 of costs caused by said Fallon, as herein- 


after stated. 


That the amount credited to said Stone for said bonds hy 
him paid on said purchase was the same amount for each bond 
as was in said cause distributed to’ each like bond not owned 
or held by parties joining in said purchase, to-wit: S1I2ZS o674- 
LMM) for each bond of IS72. and SoA for each bond of S75. 
That of the bonds, liens and monies paid into Court by said 
Stone upon said purchase, the assignees of the Adrian Can 
and Manufacturing Company and the parties holding unde1 
said, Company furnished and paid to said Stone 125 of said 
bonds of IS72. S16.070.06: lien under lease aforesaid, S2”.- 
S3U.06; cash, SB0.8S30.75; total, SOU.741.75. And was held by 


the parties as shown in recapitulation hereto. 


The Hannibal and St. Joseph Railroad 
Company 187 bonds of IS7T3° ~~ — S6,374 83 
Cash - - - - : . 1625 OO 
S700 SS 
Timothy Gridley, 2 bonds of 
IN7, . ec SHS 1S 
Cash . . . : Him) OW) 
—=— S468 1S 
EE. B. Carroll & Co. S bonds of 


ISG Ch. Og ee SUN 1S 
Lien allowed by said Court re- 

quired to be paid in full - 1007 33 
Cash “a fae :.* TOO OO 


cuenmiaiinenemen S1S25 -) i 


‘4 


Gs. Edmunds, 5-12 of 29 bonds 


of IS7Z,and 14 bonds of IST3— OS1,752 3Y 
Also 5-6 of S bonds of IS72, , 
and 25 bonds of IS73) -) Ce lous 33 


S5510 71 


That on the loth day of july, ISe4. said A. B. Stone repre- 
senting himself and others, and John Fallon entered into an 
agreement of that date, a copy of which is filed in this Court 
i- le xhibit ae and is here referred to, W hereby the interests of 
sid Stone and Fallon stated in said agreement were pooled, 
said Stone having 96-100 and Fallon 44-100 of said pool, and 
which contract among other things contemplated the purchase 
by them of claims against said Mississippi Valley & Western 
Railway Company in like ratio, and payments to be made in 
like ratio by sacl Stone, Fallon X Co, respects ely ° 


That the interest then held by said Stone and Fallon and so 
pooled was 706 of said bonds of IS72, held by said-Fallon, 
and 77S of said bonds of IS7@2. and 500 of said bonds of ISG3 
numbered from 2501 to 3000) inclusive, being intended as a 
first lien on said division No. 2 by said Stone, said bonds 
being held by said Stone, as hereinafter stated. Said second 
division was at the time of making of said mortgage of IS73 
subject to said mortgage of IN@2, consequently said mortgage 
of Sea. though called a first mortvave as to sad last 2.S00 
bonds on said second division, was really only a second mort- 


race thereon, and was subordinate to the mMmortvage of IS72. 
That among other things it was intended with said last 2.800 
bonds of IS74 to take up and cancel said bonds and mortgage 
of IS72, and thereby make said mortgage of IS73 a first mort- 
vage upon the entire road and property. That the said trustees 
in) sic mortvage of Bp: Were authorized to make transfers or 
exchanges of said bonds of 1S3 for said bonds of IS72, and 
when all of said bonds of ING should be taken up OF CKX- 
changed, to cancel the same and said mortgage of IS7%: and 
that until all bonds of IS72 were taken up and cancelled what- 
CVE! bonds sheulad be exchanged, both should he held its 
security, with all bonds of IS@2 which were exchanged, or 


taken up and canceled; that no exchanges under said 


ia 


authority were made, except that said Stone, holding 778 
bonds of S72, agreed to exchange them fer 500 bonds of IN73 
numbered from 2,501 to 3000 inclusive, upon the conditions in 
‘said mortgage, and said 500 bonds of IN73 were delivered to 
said Stone, and held by him together with said 77S bonds of 
IS@2, all of which was known to said Fallon at the time of 
executing said agreement. 

That in said cause of Walker et al. vs Mississippi Vallev & 
Western Railway Company et. al. said*Stone proved or caused 
to be proved, both sets of said bonds so held by him, and was 
decreed by the Court to be the holder and entitled to distribu- 
tion upon said bonds of IS72, but not entitled to distribution 
upon said 000 bonds of IS73. That under said agreement said 
Stone and Fallon in the name of A. B. Stone & Co.. purchased 
from the State National Bank of Keokuk, lowa, one half of 240) 
of said bonds of IS72, and 14 of said bonds of IS73. and a lien 


hereinafter mentioned at the sum of S0.077.1] 


Also from the Hancock National Bank two of said bonds of 
IS73 at S400,00 


Also from the Union Bank, of Illinois, two of said bonds of 
IS72, and five of said bonds of IS73 at SLTSO.00 

Also from George Edmunds 1-12 of 20 of said bonds of 
IS72, and of fourteen of said bonds of IS73. 

Also 1-6 of 8 of said bonds of IS7?. and of 25 of said bonds 
of IST3 at S25 00.00), 

Also from the North Missouri Construction Company its 
hens established by said Court at SH6.000.04 over and above 
mechanics’ or statutory liens and costs upon contract under 
said Construction Company, and with it a claim of John B- 
Henderson against said Mississippi Valley & Western Railway 
Company unsecured amounting to SIS,S61.05. besides interest 
and due January Ist, IS77, then amounting to $22 302.10. 

That said A. B. Stone X& Co. agreed to par said Construction 
Company, for said lien the actual costs thereof to said Con- 
struction Company, not exceeding STOO), besides interest: 
Also to pay said Henderson the full amount of his claim to- 


yether with interest. 


That they were unable to buy said lien without also 
purchasing said claim of said Henderson, that under said 
agreement of Tuly Ith, ISv4, Exhibit C aforesaid, Fallon 
should have paid 44-100 and said Stone 596-100 of the amount 
to be paid to said Construction Company, Elenderson and all 
other parties from whom purchases were made and were en- 
titled to benefits derived therefrom inthe same ratios; that an 
cement wis made by said A, b. Stone X Co, with Corr & 
nunds by which 83,601.06 was realized by said A. B. Stone 
and was received by said Stone. That in addition to 


B. Stone & Co., from said 


x io 
the bonds purchased by said A. 
Stete National Bank a len upon a locomotive was purchased 
from which there was realized to said A. B. Stone & Co. and 
received by said Stone =] ENO). That aside from the liens of 
the North Missour: Construction Company aforesaid the total 
purchased by said A. B. Stone & Co. under said contract as 


aforesaid are: 


e 


Pegee Dhake Tees TO oii ic eke cukdukaoes S9.077 11 
Jnion Bank of Quincy........ 1,150 00 
Hancock Co. Bank...... ietee caw 1,400 00 

“ EE Pee 2.500 00 
“s Llenderson (when due).. ore oer 22,502 10 
pe er 36,400 21 


3.601 O68 
1.480 OO 


Deduct amount received trom Orr & Edmunds 
Po Gee eee Oe ka sé ccowe 

S45.171 00 
$1,238 25 

Of which said Fallon should have paticl SISAL SO, being 
14-100 thereof: and Stone the balance, S1I7003 45, 

The said Fallon pti thereof SB .STO.00, S135 44.86 being the 
amount required from him: and that said Stone paid the bal- 
ance, SUY2S.S6, required from Fallon as aforesaid, 

With which last sum in this report we charge said Fallon 
and credit said Stone as between them. 

That there was realized from said purchase tosaid Stone & 
Co. and credited upon said purchase by said Stone as trustee 


the following sums, viz: 


— 
‘é 


From State National Bank purchase......... ce $2,102 86 
7 | Fe Ge. OE. BE, ccc ccscei jvedcewteas G8 18 
“ Pee Se Oy I ig oct vse. vewhccnabibe o7 45S 
I OG aie og ic i cwaed 006000ns G63 93 

“ Said pool of bonds under said contract of 17 
Julv ‘74 eecebe ahaa ... 190,794 46 
‘Total ne , S104.057 00 


$4-100) of which we report in favor of John Fallon, or James 
Shields, his assignee, to whichever the same may velong, to- 
Wit: SSo3S5.00: subject to the payment to said Stone of 
said sum of S0.02S SH, besides mteres! pid by said Stone as 
aforesaid in’ payment upon the said purchase; which said 
Fallon should have paid as aforesaid, or in default of such 
payment said sum of SUSPS.S6 should be deducted from said 
14-10), and should be added to said Stone’s 56-100, 


We find that after said bonds held by Stone & Fallon were 
pooled as aforesaid under said agreement of July 17th, IS74, 
said Fallon pledged to Messrs. Fullerton, Knox & Crosby one 
hundred of said bonds of IS7@2 so pooled, and that said Fuller- 
ton, Knox & Crosby proved said 100 bonds in their own name, 
and were decreed distribution thereon in said suit of Walker 
et al. against said Mississippi Valley & Western Railway 
Company et al. and that the costs which occurred by reason 
thereof was S128.56, and should be paid by said Fallon as 
charged to him in this accounting. That said Fallon, o, 
Shields his assignee, afterwards redeemed said bonds, and 
turned them in on said purchase, but failed to pay said costs, 
aud that said costs were paid from money paid into Court 
upon said purchase. 

We therefore charge said Fallon, and Shields his assignee, 
the amount of said costs, $128.06; also amount paid for said 
Fallon by Stone on account of purchase by A. B. Stone & Co. 
above SYMeS.S6: total S1O0007.4%2. which we deduct from 
said sum of $S8S5.3S85.00%, leaves $79,527.67 as the amount paid 
by Fallon to Stone as trustee, and which was credited to 


Stone upon said purchase. 


That of said pooled bonds st) purchased by Stone X 


Fallon as aforesaid, S1I94,057.00, 56-100) belonged to Stone 


7s 
amounting to $108,671.49, to which add payment afgresaid for 
Fallon, SU92S.86; purchased by Stone from Worthington as 
stated hereafter, SIST4.95: Stone’s emdividual claims not 
pooled, t bonds of "bt S136 ti: Stone representing Decatur 
Rolling Mill Co. 7 bonds of °73, $238.63; Stone paid cash into 
Court, S261 S41.06. Total, S382.S01.78. 


The lien of the North Missouri Construction Company, sold 
to A. B. Stone & Co. was paid in full to said Company by 
Stone. As it makes no difference in amounts between Stone 
and Fallon whether it is credited directly to Stone, or divided 
and Fallon charged with the payment by Stone, we have cred- 
ited that lien directly to said Stone si SOE, making total 


paid by Stone upon said purchase, SHOU. 72. 


That 5-12 of ~ bonds of IS72, and 14 honds of IS@3; also 
o- of S bonds of IST72. and of 25 bonds of 1873, belonging to 
said Edmunds, were credited to said Stone upon said purchase 
at SHS1U.72. 

The interest of said Edmunds therein was purchased by 
said St. Louis, Keokuk & Northwestern Railway Company for . 


common benefit. 


Phat Louis Worthington filed in this cause a cross bill, 
claming the benefit in said purchase of 55 bonds of 1873, and 
chuming to have sold to said A. B. Stone & Co. 55 like bonds 
for S2V000.00 to be paid him, which was contested by said 


stone; said Fallon not appearing in said contest. 


During the pendency of this cause before the undersigned 
an agreement was entered into between said Stone and Worth- 
ington, exhibit herewith: 

Whereby the credit of Stone upon said purchase, as trustee 
of said) Mississippi Vallev & Western Railway and property, 
of 110) bonds of ISa8 held yy said Worthington Is confirmed 
by Worthington, and said 110 bonds sold by Worthington to 
Stone for 85.000, and whatever interest in said St. Louis, Keo- 
kuk & Northwestern Railway Company which 55 of: said 
bonds of ISG3 would entitle the holder thereof to. 

The undersigned, at the suggestion of counsel for said 


Worthington, and by consent of counsel for said Stone, have 


1 


7 


in this report credited said Worthington as paid upon said 
purchase the amount credited to said Stone for 55 of said 
honds of IS73 the sum of S1.S74.05: and have credited said 
Stone abov c with proceeds of the other he) of said 110 bonds 


of 1873. 


Recapitulation of payment and credit 


upon said purchase of SOP? O00 OO) 


Credit of Oyster right of way 82,500 00 


‘> * 


Credit of Edmunds’ bonds Ses 


~~ 
Smad 
7 
- 
~} 
tw 


ne eye -~,. 
SoH 72 


Leaving paid in bonds, liens and money — 606,850) 2s 


Paid thereon by A. B. Stone as above ween. o PHEOHO2 72 
% + es eS eae 76,327 67 
“ “a “HL @ St Je R. BR. Co.......cc00 Tr oe 
ater ‘“* , “ Assignees Adrian Car and Man Co 30,336 01 
“ + * Pen. Iron Co T06 35 
“ oe * Fulton Foundry Co . ee 3,753 17 
“ © © ROY FEM. icc ccecsces ccewaus 4,879 18 
“ “ “ Ills Manf'g Co... iy 7.506 35 
“ “6 * Adelia S. Angell.. — 3,002 64 
“ “ “J. R. Bennett & Co oe B74 Sl 
“ “ “« Abel Whitney... sokeee 374 Sl 
es ve *“W.S. Wilcox & Co O74 3 
. es at, @ Bi oa vido 
+“ “ +6 Joe! Thaver 11.250 453 
“ “ “ Timothy Gridley, deceased 468 18 
. “ “| M. Browning, his Ex’ , 

“ “6 “ E. B. Carrol! & Co. (now B.P. Clif 
ford & Co... . 182 ol 
“ ss “« J. Worthington. oe 1874 95 


SHOGRBO 28 
To express the interest that each helds in the Railway and 
property of said St. Lourts, Keokuk & Northwestern Railway 
Company, would be as many HOUS3O0L2S thereof as he should 
have paid upon said purchase. Timothy Gridley paid S46S,1S, 
and holds S468, IS-606S302S8 of said Railway property. 
That in organizing said St, Louis Keokuk & Northwestern 
Railway Company the stock necessary to organize the same 
was subscribed principally by said Stone, but on behalf of said 


purchasers, and the balance, except one share of stock sub- 


sv) 


scribed by said Edmunds, was subscribed on behalf of all in- 
terested in said purchase. 

That no stock has been issued, but all except one share 
subscribed by said Edmunds and paid for by him, is now held 
by said Company, subject to distribution to the several parties 
mterested in said Company in proportion to the amount cach 
paid upon said purchase. The money paid upon said subscrip- 
tion avas cither furnished by said Stone, or accounted for by 
him, and the money used upon said purchase, and the same 


has been credited to him above. 


2d. That under said proposition and agreement for transfer 
of said) Railway and property from said Stone as trustee to 
said St. Louis, Keokuk & Northwestern Railway Company, 
Exhibit B, filed with the original bill in this cause accepted 
by said last named Company, said Railway Company returned 
and paid to said Stone the monies paid by him.and others 
upon stock S165,Q00, which he used in paving upon his said 
purchase as trustee; also made the mortgage and notes for 
SHOO00, and delivered the same to Dan. P. Eels as such 
trustee, as was contemplated by said Exhibit B; that no part 
of said notes and mortgage was used, but the same were 
cancelled by. concurrence of said Railway Company, Stone 
& Eels; and said Railway Company made its mortgage or 
deed of trust upon its read, franchises and property to said 
eels as trustee for 82.7000 to secure 2.700 bonds of 81.000 
and delivered the same to said Eels, dated November 10th, 
ING: and also delivered to said Eels as such trustee 1100) of 
suid bonds, being S20.000 of bonds per mile for each mile of 
then completed road between Keokuk, Lowa, and Hannibal, 


N[issouri. 


That said Railway Company in the fall of IS75 arranged to 
construct its said road from Tlannibal, Missouri, to Louisiana, 
Missouri, between 25 and 26 miles, and constructed the same 
between that time and the summer of IS76. That. at its 
request said Stone under said Exhibit B, upon the securities 
of said Company and his individual credit, raised the means 


for such~- construction, and furnished the same to said Com- 


81 


pany; and upon the completion of said Railroad from Hanni- 
bal to Louisiana, as aforesaid, said Railway Company issued 
and placed in the hands of said Eels as such trustee the fur- 
ther amount of S500,000 of said bonds, being 820,000 per mile 


for 25 miles of said road so completed. 


That at the request of said Railway Company said Stone 
under said Exhibit B, upon the security of said Company and 
his individual credit, furnished money to said Company for 
repairs and equipment of said road from Keokuk to Louisiana 


aforesaid to a large amount, 


That a large part of the means for such construction and 
repairs and equipment was furnished by said Stone and his 
associates (represented in this cause by him), Amasa Stone, 
Dan. P. Eels, William H. Harris, Henry Chisholm, Truman P. 
Handy and Leander M. Hubby, at the usual rate of interest, 
und upon as good terms as the same could have been pro- 
cured; that a part thereof was raised from the other parties 
upon the paper of said Railway Company, indorsed by said 
Stone: that the iron for the extension of said road was 
furnished by the Cleveland Rolling Mill Company, upon the 
securities of said Railway Company; that the money soe 
furnished by said Stone, or Stone and associates, represented 
by him for such construction, repairs and equipments over and 
ubove all payments by said Company thereon, amounted to 
the sum of 8338,180.28 on the first day of May, IS7S, upon 
which said Stone should be allowed interest, as shown by the 
statement hereinafter mentioned. That the several amounts 
so furnished, and the date of furnishing the same, are stated 
in the annexed statement .A, hereto attached and made a part 
of this report. That the monies faised as aforesaid by said 
Stone from other parties upon the securities of said Railway 
Company with his indorsement now remaining unpaid, and on 
the Ist day of May, IS7S, amounting to the sum with interest 
of S130428.75, are particularly shown in said statement A: 
that the loan furnished by said Cleveland Rolling Mill Com- 
pany, as aforesaid, upon the securities of said Company, 
amounting tothe sum with interest of $138,724.41 is particularly 
described in said statement A. That for the monies so furn- 


s? 


ished by said Stone and his associates; also that secured from 
others as aforesaid, and the amount due said Rolling Mill 
Company, such trustee pledges that none of said bonds have 


heen sold. but all remain in the hands of said trustee. 


Sd. ‘That on the 24th day of Nov. IS76, said St. Louis, 
Keokuk & Northwestern Railway Company leased to H. A. 
Rust that part of its line of contemplated Railway together 
with such right of With and track as it owned thereon between 

wisiana aforesaid and Clarksville, Missouri, a distance of 10 
miles, upon an agreement between said’ Railway Company 
and said Rust that lessee should furnish the balance of right 
of way between said place, taking title to said Railway Com- 
pany, complete the grade and bridging thereon, and furnish- 
ing ties and iron, and lay and surface the track thereon, under 
the supervision of the engineer of said Railway Company, and 
to his satisfaction and approval; and render to said Railway 
Company an account of the expense thereof, to be audited by 
said Company. Said lessee to have the use of said road until 
he should be parc for his said outlay, together with interest, 
from earnings or otherwise, and when complete the bonds due 
to said ten miles to the amouut of S200Q000) and that 
S?POOQO0 of said bonds be placed in the hands of said 
trustee as security. therefor, with the express provision 
that the Railway Company might at any time pay said 
sum oand interest and tien with the net earnings there- 
of, cancel said lease and take possession of said road; but that 
said) Railway Company was under no obligations to pay said 
outlay and interest, except by such earnings, as long as it left 
said: lessee in possession thereof, and required said lessee to 


’ 


render monthly accounts of earnings and expenses. 


That said Rust afterwards, by consent of said Railway. 
Company, assigned said lease to said A. B. Stone as trustee, 
for the use of whoevet should furnish the means to secure said 
right of way. and construct said road from Louisiana to 


Clarksville. 
Phat the tirm of Clifford, Roberts & Co., H. S. Carroll & 
Co., and Melntosh, Carroll & Co., furnished the monev and 


purchased the rieht of Wall, and took title to said Railway 


83 


Company; also completed said grade from Louisiana to 
Clarksville aforesaid, furnished the ties therefor, and laid and 
surfaced said: track, and paid out therefor the sum of 
S30,07S.00, | : 


That said right of way, grading laying and surfacing track 
was done as cheap as the same could have been done for cash 
and that according to the condition of said lease they rendered 
aun account thereof to said Company, and said Company cred- 


ited the same. 


That they are entitled to interest thereon at the rate of ten 
per cent. per annum from the Ist day of January, IS77, and 
that they are entitled to the payment of said money and inter- 
est from earnings or otherwise, before said Company will be 


entitled to the possession of said ten miles of road. 


That said Stone furnished the bridging and iron for said ten 
miles of road so leased at as low a rate as the same could be 
secured with cash, and that said bridging and iron amounted 


to the sum of S3S.618.77. 


That said Stone rendered an account thereof to said Rail- 
way Company, and said account was audited by said Com- 
pany, That said Stone is entitléd to interest on said sum at 
the rate of ten per cent. per annum from the loth day of De- 
cember, 1876, and is entitled to the payment of said sum and 
interest from the earnings of said road, or otherwise, before 


said Railway Company will be entitled to said-:leased road. 


That after the completion of said ten miles as contemplated 
by said lease, said Company executed and placed in the hands 
of said Eels as such trustee 200 of said bonds, and that sail 
in) bonds wre now held by sad els its such trustec, as 
security for the money furnished as aforesaid for said night of 
way and construction of said ten miles of road, under and 


pursuant to the provisions of said lease. 


That after the completion of said ten miles of road so leased 
said lessee arranged with said Rathway Company to furnish 
rolling stock, operate said leased road, keep the same in 
repair, and keep the amount of earnings; said Railway Com- 


pany to receive therefor the earnings from passenger, mail 


S4 
and express traffic, and said lessee the balance of said earn- 
ings, under which arrangement said road has been operating 
since its completion, and there has been paid to said dessee 
from said earnings the sum of $5,602.36. Which amount must 


he charged to said lessee. 


ith, Lhat suid Stone { Andros 13. } since his said purchase 
on the L4th day of April, ISj, in the capacity of trustee to 
make such purchase, and under said contract of Exhibit By, as 
accepted by said St. Louis, Keokuk & Northwestern Railway 
Company, has had the financial management under said pur- 


chase and the affairs of said Railway Company. 


That he has necessarily given the greater portion of his time 
and energies to such management, and entitled to recieve a 
reasonable compensation therefor, to be paid by said Com- 
pany as a part of its operating CNPCHIses 4 that his said services 
are reasonably worth the sum of five thousand (89,000) dollars 
per vear during said period; and we find that there is now 
due from said Company to said Andros B. Stone for such ser- 


-* vice the sum of SIZOTL3.S%. 


wth. That this proceeding has beer taken and managed by 
Gsillmore & .Anderson, of Keokuk, lowa, and George Edmunds 
of Carthage, Hs. attorneys; and that their reasonable fees 
therefor amount to the sum of 83.000, which sum we find in 
then favor, anid final that sum should he partic Ty the parties 
hereto in’ the ratio they are interested in the purchase of said 
Railway. and property, and that the same be paid by said 
Railway Company from any funds in its hands, as represent- 


inv all the said owners thereof, 


Oth. ‘Phat the costs in this cause should be borne by all the 
owners of said Railwav Company and property in the ratio 
they are purchasers thereof, and that said Railway Company 
as representing all said owners and said property, pay the 


same from any funds in its hands. 


Phat to save time and expense we have employ ed a short- 


hand reporter nineteen days, and that his compensation should 


‘ 


he taxed as costs, 


SH 


jth. On the part of said Andros B. Stone et al. it is insisted 
by said Edmunds as his attorney, that the purchase herein- 
before mentioned by A. B. Stone & Co from John B. Hender- 
son Of said Tlenderson’s unsecured claims, was made by them 
for the benefit of whoever should join in the purchase of the 
Mississippi Valley & Western Railway and property; that it 
was made with a view to save delay and litigations, and that 
said purchase -did really largely benefit all parties joining in 
said purchase, and that the amount paid therefor, 827,302.00, 
should be borne ratably by all the parties joming in said pur- 
chase, and should not be borne exclusively by said Stone & 


Fallon. 


We have fully considered said proposition and the evidence 
relating thereto, ancl find the facts to be that early in Jan- 
uarv, IS75, and prior to the decree foreclosing the mortgage 
in the report mentioned, answers have been filed in said fore- 
closure writ by said Henderson and others controlled by him, 
which was believed would, and we have no doubt would have 


delaved sai 1 suit, 


That said .\. B. Stone & Co... as large creditors of said M. 
V. & W. Rov Co. beiteving that it would | 


all parties hereafter to be interested im said property to have 


ce of advantage to 


an-early foreclosure and sale without consulting other parties 
who afterwards joined in said purchase under said agreement 
of the 27th of March, 1S%5, purchased said cham of said Hen- 
derson, and thereby removed said obstacle by an immediate 
foreclosure and. sale. We are of the opinion that said pur- 
chase did, work beneficially to all the parties joining in the 
purchase of said property, and that in equity the said pur- 
chase by said A. B. Stone & Co. should be borne ratably by 
all parties joining in the purchase of said property, but it is 
insisted on the part of Adrian Car and Manufacturing Com- 
pany parties and others interested in the purchase under said 
agreement of the 27th day of March, 1S75, that they were no 
party to the purchase from Henderson, and though such pur- 
chase may remotely have benefited them, yet it was mace 


without authority from them by parties owning nearly 0-6 of 
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interest joining in said agreement of the 27th of March, IST», 
upon their own responsibility and at their own risk. 

After full consideration of the premises in the light of said 
contract of March 27th, IS75, we find that the parties not 
joining in said purchase from Henderson are not bound to 
contribute thereto, but that the same must be borne by A. B. 
Stone & Co. (that is py A. B. Stone and John Fallon, and 
those under them), and have accordingly in the first subdivi- 


sion of this rep nt apportioned the same to them. 


Sth. That Joel Thayer, at the request of said Stone as 
trastee, or financial agent of said St. Louis, Keokuk & North- 
western Railway Company, advanced towards the construc- 
tion and extension of said road from Hannibal to Louisiana, 
which was applied by said Company in such construction 
money to the amount of 82,600.00, 

That he received no notes or other securities therefore, 
That said advances were so made by said Thayer on the Ist 
day of February, IS76,at New York, aud that he is entitled 
to be repaid said sum, with interest from the date of advanc- - 

* ing the same at 7 per cent. per annum, That said bonds in 
the hands of said Eels as such trustee stand pledged for the 
payment thereof, the same as for advances made by said Stone 


as above stated. 


That hy consent the claim of Gsillmore X Anderson for fees 
against Adrian Car and Manufacturing Company parties for 
same as in foreclosure suit at St. Louis, is not reported, and is 
passed without report for adjudication by the Court. 

re Le SAA 
Je <7, 
Referees. 

Referees’ fees, 81200, shorthand reporter, 8250.00; John 
W. LLobbs, bi rok-kKeeper, Sou: total, S100), 

Detailed statement A referred to in the foregoing report, 
and made a part hereof, 

That the monies advanced by said Stone and associates 


were advanced as follows, and for which no notes were viven: 


1875. Principal. Interest. Total 
Subscribed by A. Stone.....$50,000 00 
Intevest 7 per cent from Jan’y, 


‘76, 2 vears, 4 months..... $58,166 67 $58,166 67 
Ses GN kk a ke ka cebkaus 25,000 00 
Interest, 7 per ct from Jan'y, . 

‘76, 2 vears,4 months .... 4,083 33 29,083 33 
. Pemvaes esssnvasueu 50 000 U0 
sebarent 06 GGUS. os oc a vcs S166 67 58,166 67 
Be By SU sis ceanad davaes Oe @ 
Interest as above........... 1960 00 = =13,960 00 
i Be Ss a edb bkéconw es 90,000 00 
Interest as above........... S166 67 58,166 67 


1876. 
Oct. 3. Advanced by D. P. Eels.... 10,000 00 
Interest, 7 per cent. from 1st 
May, ‘78,1 year, 6 months, 


Fe OB vnsies be cccuen neues 1.081 65 11,081 65 
Se ey TR ae 10,000 00 
11,036 40 


Interest as above.... ..... 1,036 40 


- at Nt ae — een e — 


$207,000 00 332,661 39 $239,661 39 
Monies advanced as shown 


By Mccowee. .. 6. cecccccee 8,507 31 


. $274,668 70 
Monies advanced on demand notes of said Railway Com- 
pany by Stone and associates, bearing interest at * per cent. 


per annum: 


i876. Principal. Interest. Total 
Aug. 1. Note favor H Chisholm..... $5,000 00 
Interest to May 1, ‘+8, 1 vear 9 
months, 10 per cent........ S875 OU $5,875 00 
Aug. 1. Note tavor T. P. ilandy...... 3,000 00 
Interest to May 1,'78, 1 vear, 9 
months... Ae ie ek wes 525 00 3,525 00 
Aug.3. Note favor Amasa Stone..... 10,000 00 
Interest to May 1, ‘s8, 1 vear,® 
months, 27 days..... - 1.741 66 11,741 66 
Sept.12. Note favor A. B. Stone.. 4,093 34 
Interest to May 1, ‘78,1 year,7 
months, 18 days.... .....-. H68 57 4,761 91 
Sept. 12, Note favor Amasa Stone . 1.000 O00 


Interest to May 1, "78,1 year 7, 
a ee H53 33 4,653 33 


187% 
Jan. 5. Note tavor T. P. Handy..... 3.000 00 
Interest to Mav 1, 78, 1 vear 2 ; 
months, ¥ days (‘heeen Saas 476 66 ©3476 66 
Feb. 20. Note favor A. Stone.. ....... 4,000 00 
Interest to May 1, ‘78,1 vear, 2 
months, 9 davs....... etoile 476 66 4476 66 
Feb. 21. Note favor A. B. unee 4.000 00 
Interestto May 1, , 1 year, 2 
months, evi. ad ga 476 66 864,476 66 
Feb. 21. Note favor D. P.Eels,....... 4,000 00 
Interest to Mav 1, '78, I vear, 2 
months, days ee ee eee 476 66 4,476 6H 
Ap’! 24. Note favor D. P. Eels....... 4,000 00 
Interest to May 1, '78..... 406 66 4406 66 


_ 
— a eee te 


$55,093 34 $8,368 24 $63,461 58 

That the montes raised Is said Store upon the securities of 
said Railway Compatiy, and which was outstanding May Ist. 
ISTS, and evidenced by notes of said Companys endorsed by 


said Stone. as in said report mentioned as follows, viz: 


IN78, 
fan. 10. Note favor Cleveland National Bank, due 183 Mag, 
SOPivesseee Sekek wheies cade cee See 
Feb. 2. Note tavor Am. Ex. Nat. Bank, N. Y. due 5 June, 1878 5,000 00 
Feb. 5.“ * Dpft. A. L. Griffin, due 8 Mav,1878....... 2.500 00 
rong. * « 2d Nat. Bank, Cleveland, due 8 June, 1878 5,000 00 
Feb.6. “ « Am. Ex. Nat. N. Y. due 9 May, [878...... 5,000 00 
Amount Carried OVC... 0000s. ssc cece Benes & 
PERE DOE UOT ivinic ck c cde dinvedses 21,500 060 
Feb. 7. Note faror Am. Nat. N. Y. due 10 June, 1878 .... 5,000 00 
Feb.8. “ ‘ Com'l Nat. Cleveland, due 11 June, 1878.. 7,900 00 
roouQ * “ 2d Nat. Bank, due 11 June, 1878......... 5,000 00 
Feb.9. « a “ = 8 ”) Senceseas Ce ae 
Feb. 13. Draft on Stone accepted for 4th National Bank, N. Y. | 


due 26 June, RUE ENS ee age gy ee eR eae en 4,000 00 
Feb.16. Note favor Am. Ex. Nat. N, Y. due !9 June, 1878.... 5,000 00 
Feb. 25. Draft on Stone accepted for Am. Ex. Bank, N. Y. due 


BD Pa, TGA hv hnde beh bec adeusereiecvkaus , 2000 00 
M'ch8. Note favor Com'! Nat, Cleveland, due we July, 1878... 7,100 00 
m'ch6. ¢ we 6 . " . “@ee ° «. ae 


M’ch 20. Draft on Stone See Ex. G. testimony C, H.Hurst.. 2,000 00 
M’ch 22. Dratt on Stone accepted See Ex. G. testimony C. H., 
ok inion ie ie eee ee bb cae see ou 2,500 00 


S‘) 


I - ba - s*,* x . . . 
M’ch 25. Note favor Citizens’ Savings and Loan Association, 


Cleveland, due 2S May, 1878.... 


M’ch 25. Note favor Am. Ex. Bank N. Y. due YS July, 1878 


Ap'18. “ - 
Ap’! 12. a a 


2d Nat. Cleveland, due 11 Aug 
Com’!. Nat. due 15 July, IS7S 


Ap 117. Draft Am. Ex. Nat. N. Y 
W. H. Harris, due 20 Aug., 1878. ee 
Ap'l 20. Note favor 2d Nat. Cleveland, due 23 July, 1878 .... 
Ap’l 24. Draft favor Am. Ex. Nat. N.Y. accepted by W. H 
Pen ESN, SOD, piedecccecsssccsves aa 
Ap’'l 25. Draft accepted by Stone, See Ex. G. testimony C. H 
WG yk thas Wicd howe ee ed bad0 ds vcees 


Interest as above paid by Stone, as appears in 


rendered: 


18ts.... 


Bank acc pted by 


Oe ee ne 


On 
On 
on 
(ne 


4,400 
2500 
2.000 
7,000 


tooo 
6.000 


Ow 
00 
£000 00 


00 


2.000 


$103,300 00 


Demand note to Citizens Savings and Loan Associa- 


Ch, SE, ccc dn esacdecnas: 
Interest 9 per cent. from Dec, 21, 1877, to May 


“ne © @ ® © 


$3 


5,000 


1.298 75 


his account 


(4) 


S130.428 75 


That the Cleveland Rolling Mill Company hold the follow- 


ing notes of said Railwav Company, given for iron as in said 


report mentioned, and bearing the following rate of interest, 


VIZ: 
1876. Principal 
Mar. 21. Note favor Cleveland Rolling 
Mill Company.......... »+ $20,000 00 
Interest 7 per cent to May 1, 
1878, 2 years, 1 month 9 days 
Dia OO De BORN. nck nanknensuss 20,000 00 
Interest as above, 2 years, 1 
month,. 9 days........ 
Mar. 21. As above.... ay cere 20,000 00 
Interest as above, 2 vears, | 
month, 9 days........ 
Mar. 21. Note as above. ......ecees-: 20,027 26 
Interest as above, 2 years, | 
SE. DEG. oc cncrckeces 
Mar. 21. Note as ee 20,000 00 
Interest asabove...... .. 
May 1. Note as above........ 18.334 84 


Interest as above, 2 vears.... 


Interest 


$2,051 66 


"2951 66 


2.951 66 


2.955 68 


2,951 66 


2,531 


20 


$22,051 


Total. 


it 


He 


22,951 


fi 


22982 94 
66 


22,051 


20,866 O04 


ae ne emt 


‘Ht 


sept if} Note as above . ogee “a O40 4%) 
Interest I percent, May 1, 18.8 
‘ > ‘ ‘ 7 ~ 
1 year,7 months, 14 davs,.. 1P8 BO 3,068 70 
i ° © 


$121,002 59 $17,721 82 $138,724 41 


Feb. 1. Advanced bv Joe! Thaver... $2,600 00 


RK | APITULATION, 


Monies advanced by Stone .......-.sce--ce.+++ -PeaeOoL OO 
Mont s agcvar ad oon demand notes oe seer 63.461 5S 
NMionies advanced on securities... i enna ieeees 139,428 ra 
Notes of the Co. held by Cleveland Rolling Mill Co. 138,724 41 
Money advanceé Ov fuel TRAVEr. .... sessceces 2 HOO OO 


Money advanced by Stone as shown by account... 35,007 31 


Thereupon comes the said Andros B, Stone and files excep- 
tion to the 7th paragraph of said findings and conclusions of 
said referees, as also te that part of said findings and conclu- 
sions in the Ist paragraph of said report which relates to the 
purchase from J. B. Henderson, and insists that said purchase 
from Henderson was for the benefit of all yoming in the pur- 


chase of the property under said foreclosure sale: and that the 


payment to Llenderson should be borne by all ratablyv and not - 
, : 


exclusively by A. B. Stone & Co. as provided by said report; 
and this cause now coming up for hearing upon said report 
and exception thereto, and the court having considered the 
same after hearing arguments of counsel and being fully 
advised in the premises. 

It is ordered, adjudged ana decreed that the said exception 


he. and the same are berebyv overruled. 


Itis further ordered that said report of tindings and conclu- 


sions by said referees be in all respects approved and confirmed. 


It is further ordered, adjudged and decreed that the St. 
Louis, Keokuk and Northwestern Railway Company, fran- 
chises and property belong to and is held and owned by 
said Andros B, Stone for himself and his associates aforesaid 
appear to be entitled thereto: Hannibal X St. Joseph Rail- 
road Company ; William S. Wilcox, Samuel M. Carpenter and 


Porter L. Sword, as assignees of the Adrian Car and Manu- 


John Fallon or James Shields, whichever may hereafter 


- 


ee 


- 


1 


facturing Company; the Peninsular [ron Company, the Fulton 
Foundry Company, Henry Hart, the Illinois Manufacturing 
Company, Adelia S. Angel » J. R. Bennett & Co. Abel Whit- 
ney, William S. Wilcox & Co. William S. Wilcox, Joel 
Thayer, the estate of Timothy Gridley, deceased; J. M. 
Browning, administrator; B. P. Clifford & Co. and Louis 
Worthington, and that said parties are respectively interested 
therein and entitled to the distribution of the stock of said 
Railway Company in the following ratios and proportions, 


to-wit: 


“Said Andros B. Stone....... 449.592 72-H06.880 28 part thereof 
“Fallon or Shields, whichever 

owns the same... “ 79,325 67-0) S30 2s 
‘Hannibal, St. Joe R. R. Co 7.& 9 83 08.8350 2S 


“Wileox, Carpenter and Sword 
assionee ene we307 ¢1-6. 6.840 Is “ “e 
“Peninsular Iron Co 706 Uhh 83) U8 
*Fulion Foundry Co $753 TTS) 28 
: Henry liart — 45,¢ 15 444) 89) vs 
“Llinois Manufacturing Co 70 35 606.840 28 
) 


“Adelia S. Angel!... (62 64446.) 40 vs 
“J. R. Bennett. & Co. 374 31-008. 890 2S 
“Abel Whitney oe en 474 31-4 6 S30 ees 
oa fo % 4. f Ly Sere 374 31.406.530 2s 
“W. S. Wilcox.. 374 4) 408 S30 28 
ee TE vcs once eutinciss 1.250 53-4. 6.80) 2S " 
‘“*Estare of Gridley (J. M. Brown 
ing administrator). bbee ie Wis 18 (4m) SK) ZS 
“B. P. Clifford & Co | 1.825 51-06. 530 28 
“Louis Worthington wits LS7t O54) SD 2S 1“ o 


It is further ordered, adjudged and decreed that there is 
due from said St. Louis, Keokuk & Northwestern Railway 
Company to said Andros B. Stone for monies advanced by 
him at request of said Railway Company, and used by said 
Company for rolling stock, improvements of its road-hed, 
shops and station houses, and extending its road from Hanni- 
bal to Louisiana, the sum of $338,130.28, with interest at the 
rate of 7 per cent. per annum from the first day of May, IS7S. 
That there is due to the Cleveland Rolling Mill Company of 
Cleveland, Ohio, for iron furnished by said Rolling Mill Com- 
pany for the track of said St. Louis, Keokuk & Northwestern 
Railway Company, at the request of said Railway Company; 
and for which said Rolling Mill Company hold the notes of 


said Railway Company, the sum of $138,724.41, of which 


v2 


S2.040.4S bears 10 per cent. interest and the balance @ per 
cent. interest from May Ist, IS7S, per annum, That there 1s 
due from said Railway Company to Joel Thayer for money 
advanced by said Thayer (at New York) to said Railway 
Company, and used in the construction of said Railway Com- 
pany’s road between Tlannibal and Louisiana, the sum of 
$2,600, with interest at + per cent. per annum after February 
Ist, IS76. That there was on May Ist, IS7S, outstanding 
notes of sail Railway Company for monies and material 
secured by said Company through said A. B. Stone, its trustee 
and finsncial agent, and upon which said Stone at the instance 
and request of said Railway Company, was lable as endorser, 
and which belongs to said Railway Company to pay the sum 


of SISUAZS40, as shown in said report of referee. 


That for said advances made as aforesaid by said A. B. 
Stone, also paid by Joel Thayer also for tron furnished by 
said Cleveland Rolling Mill Co. and for the said notes of said 
Company endorsed by said Stone as aforesaid, the bonds of 
said Railway Company in the hands of said Eels trustee and 
issued due to the eighty miles of road from Keokuk to Louis- 


“jana, amounting to S1H00,000 of bonds stands pledged. 


lt is further ordered that said Railway Company pay to said 
Stone said monies advanced by him as aforesaid together with 
interest thereon at the rate of 7 per cent. per annum, from the 
first day of May IS@S; also that it pay to said Thaver said 
monies advanced by him as aforesaid together with interest 
thereon at the rate of 7 per cent per annum from the first day 
of February, IS76; and that it pay said notes held by said 
Rolling Mill Company for said iron, together with interest 
stated in said notes; and also pay the said notes of said Rail- 
way Company outstanding as aforesaid upon which said Stone 
is endorsed or in case said Stone shall pay said notes or any 
part thereof that said Company pav the same to said Stone. 


It is further adjudged and decreed that under the lease in 
said report mentioned of that part of said Railway Company’s 
railway between Louisiana and Clarksville, there was paid by 


said Stone in constructing said leased road, the sum of &36- 


SNe <a en 
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H1S.0%. And that there was paid in furnishing right of way 
constructing said leased road by Clifford, Roberts & Co. H.S. 
Carroll & Co., and MelIntosh, Carroll & Co., the sum of 
S50,078.60, all of which advances made under said lease re- 


maining unpaid except $5,102.36, on May Ist, IS7S. 


That said lessees are entitled to possession of said leased 
road until said so advances by said Stone and by said Clifford, 
Roberts & Co. H. S. Carroll & Co. and MeIntosh, Carroll & 
Co, as aforeasid, together with interest is paid either from earn- 
ings of said leased road or otherwise, and that $200,000.00 of 
the bonds of said Railway Company are pledged in the hands 
of said Eels trustee to secure the same. 

That there are now due from said Railway Company to said 
Andros B. Stone for his services as trustee or financial agent 
and officer of said Railway the sum of $17,013.87, at the date 
of this decree. And it is hereby ordered that said Railway 
Company pay the same to said Stone, That this proceeding 
was taken and has been prosecuted by Messrs, Gillmore & 
Anderson, attorneys of Keokuk, Lowa, and George Edmunds, 
of Carthage, Illinois, that their reasonable fee therefore is the 
sum of $3,000.) [tis therefore ordered that the same be al- 


lowed to them, and be paid by said Railway Company. 


That the taxable costs in this cause including the short- 


hand reporter and referees’ fees be paid by said Railway (‘om- 


pany. 
| T. W. NEWMAN, 

Filed by the clerk Sept. 4, IS7S. JupGe. 
( Endorsed: ) Filed Sept. 9, IS7@S. 


W. P. Straus, Clerk, 
By C. S. Allen, Deputy, 
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In the fnited States fircuit fourt 


DISTRICT OF IOWA. 


SouTHERN Dviston, AT KEOKUK. 


PENINSULAR [ron Co, et al Complainants, 
vs, 
Anpros B. Strong, Str. Louts Keokuk & | In Equity. 
NOTHWESTERN R’y Co., Dan. P. Exts 
et al Defendants. 
The joint and several plea of the defendants above named 


to the bill of complaint filed in said above entitled cause. 


The defendants above named by protestation, not confess- 
ing or acknowledging fhe matters and things by said bill set 
forth, and alleged to be true, for plea to the whole of said bill 
respectfully sav: 

That complainants have no right, and ought not to have, 
and maintain this action for the reason that all and singular 
the matters and things set out in the bill of Complaint are res 
adjudicat and have heretofore been determined by proceed- 
ings duly had in the District Court of Lee county, Lowa, at 
Keokuk, in, the cause therein defending fully set out and re. 
ferred to in the bill and answer in support of this plea, filed in 
this Court with this plea, wherein Andros 1B, Stone was plain- 
tiff and John Fallon et al defendants. 

And as to the allegations of the said bill in paragraphs 50 
to 61 inclusive, these defendants deny said suit was brought 
by Andros B. Stone to cheat, wrong or defraud of any inter- 
est, or to deprive complainants of any interest or property in 
said Railroad. Deny that said Stone or G. Edmunds, Jr. in- 
formed the complainants or any of them, that Fallon, or 
Shields, his assignee, continued to refuse to make payments 
of his pro rata share of monies required to be paid into court, 


im cash, on such purchase, or that to compel him to do so it 


06 


was necessary to commence suit in equity in lowa to settle ac- 
counts with said Fallon, and that it was necessary for forms 
sake to make all the orators parties who were cestuis gui trust. 
Deny it was represented to complainants, or any of them, that 
no rights of theirs were to be litigated ,in said suit. Deny 
that any represt ntation was made to comprainants, Stone and 
Edmunds would protect the rights of complainants. Deny 
that complainants trusted ino said suit to said Stone or said 
edmunds in anything. 


Phese Defendants admit that said Stone by said George Ed- 


maunds, Jr. and Gillmore & Anderson, Attorneys at Keokuk, 
lowa, filed a petition in equity against said Fallon and Shields 
and the St. Louts, Keokuk & Northwestern Railway Com- 
pany, and against all the orators and for greater certainty of 
the purpose of said petition, these Defendants attach same 
by copy, to this plea as a part hereof and made the same 


exhibit |. 


These defendants admit that all of the complainants accept: 
ed service of notice of said suit, and for greater certainty these 
Jefendants attach a COPS of such notice which was duly ac- 


cepted by all the complainants in writine, which said copy is 


= 9 


** 


made part hereof, marked exhibit +2. 

They deny the said Stone or said Edmunds promised that 
any interests which complainants might have in said property 
the said Stone would look after for them, as they had made 
all payments required of them or for any other reason, and 
deny it was represented to complainants that the only persons 
said Stone was after was Fallon or Shields as alleged in the 
bill, or otherwise. 

And the defendants show that the said suit was brought by 
the said Stone in good faith, and for the purpose of termina- 
ting his trust and to get rid of the responsibility, but the va- 
rious parties could not agree upon any basis on which he should 
divide the assets of the company which had been formed in 
pursuance of Exhibit A, toesaid petition and as appears by said 
bill was to divide all the stock and assets and property in his 
bonds as such trustee. 


And these defendants admit Stone was by some court in 


. 
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New York at the instance of said Shields and Fallon enjoined 
from prosecuting said suit in an ex parte preliminary injune- 
tion, (which on hearing has been dissolved ) and was therefore 
delaying the further prosecution of said suit, because he was 
restrained by such injunction, 

These defendants admit that Gillmore & Anderson who 
were Attorneys for said Stone in said cause filed in the name 
of Wilcox, Carpenter and Sword, assignees of the Adrian 
Car & Manufacturing Company a cross-bill in said suit of 
Stone vs Fallon et al., and for greater certainty of the objects 
of said cross-bill, they attach the same by copy to this plea, 
mark the same exhibit 4, and make the same a part 
hereof. 

These defendants deny the same was without the knowledge 
of Wilcox, Carpenter and Sword as alleged in the bill, but 
they aver same was done by direction of Samuel M. Carpenter 
one of said trustees, &c. to Gillmore & Anderson, through G. 
Edmunds, Tr. who saw sail Carpenter at Cleveland, Ohio, 
and upon said Carpenter inquiring as to the delay of the ter- 
mination of said suit at Keokuk, and being informed that 
same had been enjoined, but that Gillmore & Anderson had 
suggested the assignees and trustees of the Adnan Car & 
Manufacturing Company might file a cross bill and proceed 
the suit to judgment, (the said Gillmore & Anderson having 
for vears been the Attorneys for the Adrian Car & Manu- 
facturing Company, and having as such Attorneys carried 
on the suit for said Adrian Car and Manufacturing Com- 
pany for their lien on cars in the said suit of Walker, et al 
vs Mississippi Valley & Northwestern Railway Company, 
ct al. in the United States Circuit Court, for the Eastern 
District of Missouri, referred to in the bill of complaint, and 
succeeding in having said lien declared prior and paramount 
to the mortgages on said road, and had been Attorneys for 
said Adrian Car and Manufacturing Company in said matter, ) 
and thereupon the said Carpenter told said Edmunds to have 
Gillmore & Anderson proceed as suggested and upon said 
Edmunds informing said Gillmore & Anderson they filed said 
cross bill and sent the notices of such cross bill to all the par- 


ties, defendant, to have same served and sent the notices for 


, 


QS 


the parties claiming under the Adrian Car & Manufacturing 
Company, to W.S. Wilcox who had all the while been rep- 
resenting all said interests to have service accepted, and for 
greater certainty these defendants attach copies of said notice 
0 this, their plea which said notices were duly accepted*in 
writing on same, such copy being made part hereof, marked 
exhibit “4.7 | 

And that said Wilcox, Carpenter and Sword, assignees &c 
by their Attorneys Walker and Weaver of Adrian, Michigan, 
flied an answer in said cause for themselves, and said Wilcox 
personally appeared as a witness in said suit and personally 
made claims forthe Adrian Car & Manufacturing Company 
and was present looking after the interests of the parties 
claiming under said Adrian Car & Manufacturing Company, 
and in the trial denied and disputed through Gillmore & .An- 
derson their Attorneys, some of the items and claims made by 
said Stone, and some of such cliims were refused allowance 
by such referees on the hearing before them, which dis- 
allowances were excepted to by said Edmunds representing 
said Stone, and after hearing the whole case and evidence the 
referees made report which is copied in the bill and is referred 
t> and made part hereof. And upon said report being filed 
in court, the court overruled the exceptions and contirmed said 
report and made decree in said cause, adjudging and decreeing 
the interests which complhinants had in, and to said trust 
estate upon and for the payments Ac. made by them respect- 
wely to A. LB. Stone, trustee, as set out in the bill in this 
Cuise, and decreeing to them, therefor their proportions of stock 
of St. Louis, Keokuk & Northwestern Railway Company, 
which said decree is binding and conclusive on all the parties 


thereto, and upon complainants in this case. 

That im pursuance of said decree the Secretary of the said 
St. Louis, Keokuk & Northwestern Railwav Company has 
duly issued such stock to complainants as set out in the bill in 
paragraph 6L thereof, and complainants have received same. 

That each and every of complainants were party to said de- 
cree and are bound and estopped thereby, and if thev had 


any objection to said decree they should have excepted to 


yt) 
same and appealed from same, and not having done so, are 
now bound, barred and estopped from setting up any claim 
by reason of the matters involved in said suit against these 


defendants, or either of them. 


And these defendants pray the judgment of this Honorable 
Court whether thes should make further or other answer 
to said bill, and pray to be hence dismissed with their costs in 


this behalf most wrongfully sustained. 


Tames HL. ANDERSON, GILLMORE & ANDERSONS, 
loserpn G. ANDERSON, Solicitors for said Def't. 
Of Counsel. 


We do hereby certify that in the opinion of each of the un- 
dersigned, the foregoing plea is well founded in point of law, 


and same is made and filed in pursuance of such opinion, 


JAMES H. ANDERSON 


JOSEPITG. ANDERSON, 
July 2, ISST. Counsel. 


Uxrrep Srares or AmeErRIcA, Districr or Iowa, LEE 


COUNTY. 


I, Henry B. Blood, being sworn, on my oath say [am 
secretary of the defunct corporation, the St. Louis, Keokuk 
& Northwestern Railway Company; that [I reside in Keokuk ; 
that defendants,Dan P. Eels and Andros B. Stone, are both non- 
residents of Iowa; that the foregoing plea is filed in good 
faith on advice of counsel, and is not interposed for delay and 
that said plea is true in point of fact,and further defendant 
saith not. Hl. B. Bioop. 


Subscribed and sworn to before me. and in mv presence: 
by Henry B. Blood, on the 5th day of July, A. D. ISS1. 


Witness my hand and seal notarial. 


JAMES H. ANDERSON, 


Notary Public. 
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EXHIBIT | TO PLEA, 

ANDROS B. STONE, Plaintiff, rs. 

John Fallon, James Shields, Joel Thayer,. William S, Wil- 
cox, Samuel M. Carpenter & Porter L. Sword, as assignees 
of the Adrian Car and Manufacturing Company, Henry 
A. Angell, Adelia S. Angell, the «Adrian Car and Manu- 
facturing Company,” the “Illinois Manufacturing Com- 
pany,” of Adrian Michigan, the “Peninsular [ron Com- 
pany,” of Detroit, Michigan, the “Fulton Foundry Com- 
pany,” of Cleveland, Ohio, Henry Hart, J. Ro Bennett and 
S. Le. Graves, partners under the name of J. R. Bennett & 
Co., Abel Whitney, William S. Wilcox, HH. H. Wilcox and 
George A, Wilcox, partners under the name of W.S. Wil- 
cox & Co., William S. Wilcox, “Hannibal & St. Joseph 
Railroad Company,” L. Worthington, *Timothy Gridley, 
John O. Roberts, Benjamin P. Clifford, William McIntosh, 
Clifford, Roberts & Co., HL. S. Carroll: & Co., McIntosh, 
Carroll, & Co., Amasa Stone, Dan. P.:Eels, Leander M. 
Hubby, Truman P. Handy, Henry Chisholm, William H. 
Harris, Henry B. Blood, A. L. Grittin, "George Edmunds, 
Jr, “St. Louis, Keokuk & Northwestern Railway Com- 
pany,” S. C. Baldwin, Henry S. Carroll, and William 
Chisholm, Defendants. 


PETITION IN EQUITY. 
To tHe District Court or Ler County, lowa, Sirrine 
_ AT KEOKUK: ; 

Your petitioner, Andros B. Stone, respectfullY represents 
unto this Honorable Court, that on the 27th, January, IS75, 
the Circuit Court, of the United States for the Eastern Dis. 
trict of Missouri decreed the foreclosure; of two mortgages 
against the property and franchises of the. Mississippi Valley 
and Western Railway Company, then and prior thereto a 
corporation of the States of Missouri and, lowa, owning and 
operating a railway in both states, and: directing the sale 
thereof by the Master in Chancery of tsaid United States 
Court. | 


10) 


That pursuant to said decree, Joseph Shippen, Master in 
Chancery of said Court, sold said railway, property and fran- 
chises, on the I4th day of April, 1875, at the court house in 


St. Loujs, Missouri, to petitioner. 


That ‘after said decree and prior to said sale, divers cred- 
itors of said Mississippi Valley and Western Railway Company 
entered into an agreement, contemplating the purchase of said 
railway, franchises and property, and the organization of a 
new company to complete and operate the same, and appoint- 
ing your petitioner to make such purchase as trustee, and to 
hold and convey the same as he should be directed by a ma- 
jority signing said. agreement of purchase, which agreement 
was dated March 27th, IS75, a copy of which ts herewith 
filed, marked “Exhibit A,” and made part of this petition, to 
which reference is here made for certainty. 

That pursuant to said appointment as trustee, your petition- 
er purchased said railway, property and franchises at said sale 
at the sum of S612.500. 


That said sale was confirmed by said court, and your peti- 
tioner was required to pay into court upon said purchase the 
sum of $285,000 in money, and to give a bond of $100,000 
for such further payment as should be required by the court in 
money, the balance of the purchase to be paid by your peti- 
tioner in bonds of said Mississippi Valley and Western Rail- 
way Company, issued under one of the mortgages foreclosed, 
or in liens upon said préperty having precedence of said bonds 


and mortgages respectively. 


That your petitioner thereupon, on the 17th day of June, 
S75, paid into said court upon said purchase the sum of 
$285,000 in money, and gave the said bond required by the 
said court, and paid into court 1o4S bonds of S1O000 each, is- 
sued under one of the mortgages foreclosed, dated March 
12th, IN72Z: also 35S bonds of $1,000 each, issued under the 
other mortgage foreclosed, dated January 20th, 1873, and liens, 
taking .precedence of said mortgages to the amount of S92 - 
OS1.60, ; 


That said court subsequently required your petitioner to pay 
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into court upon said purchase the further sum of S24,191.1S 
in money, Which last sum your petitioner paid into said court 
on the 6th day of June, IS77, making a total paid into court in 


money of S80U191. 18, except as hereinafter explained. 


That after said sale by the master and purchase by your pe- 
titioner as trustee, and after the confirmation thereof by said 
court, said) Master in Chancery conveyed said railway, fran- 
chises and property to your petitioner by deed, and said court 
duly approved and confirmed said deed and conveyance to 
your petitioner, 


That after said confirmation of title of said property and 
franchises in your petitioner, and on the ZIst day of June, 
IN75, a majority in number and in interest of said cestud gue 
frust, persons signing said agreement of purchase, and ap- 
pointing your petitioner trustee to make purchase, caused a 
new railway corporation to be formed in the state of lowa, 
for the purpose of purchasing, owning, completing and oper- 
ating said railway in the states of Lowa and Missouri, and 
styled it the “St. Louis, Keokuk and Northwestern Railway 

di Company, “filed and caused to be recorded its articles of associ- 
ation, in the office of the Recorder of Lee County, Lowa, at 
Keokuk, and in the othce of the Secretary of State of the 
state of Lowa, and published notice of such organization as re- 
quired by law, and directed and requested your petitioner to 
convey to said new corporation, the “St. Louis, Keokuk and 
Northwestern) Railway Company,” all the property and 
franchises so purchased, except what was known as the west 
branch of the Mississippi Valley and Western Railway, 
being that part of said railway extending westward from 
Canton, Missouri, towards the Missouri river, upon the terms 
and conditions particularly set forth in a proposition made by 
your petitioner to said “St. Louis, Keokuk and Northwestern 
Railway Company,” dated June loth, IS75, a copy of which 
is herewith filed, marked “Exhibit B,” and made part of this 


petition, to which reference is here made for certainty. 


That said last named railway company accepted said pro- 


position, and your petitioner, on the 22d day of June, 1875, 


” 
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conveyed said railway, franchises and property so purchased 
as aforesaid, with the exception aforesaid, to said “St. Louis» 
Keokuk and Northwestern Railway Company,” by deed, 
and delivered the possession of said property to said company 
on the Ist dav of July, IS75. 


That pursuant to the conditions of said proposition, accept- 
ed as aforesaid, said railway company executed the mortgage 
and notes for $600,000 therein contemplated: but that said 
mortgage and notes were not used and were afterwards can- 
celled. 


That afterwards, and on the 10th day of November, IS75, 
the mortgage and bonds for 82,700,000), contemplated in sail 
proposition and acceptance, were executed by said “St. Louis, 
Keokuk and Northwestern Railway Company,” and deliv- 
ered to Dan P. Eels, named therein as trustee; and said rail- 
Way company and your petitioner, as trustee aforesaid, pro- 
ceeded to construct and complete said railway, and did con- 
struct the same from Hannibal to Louisiana, a distance of be- 
tween 2o and 26 miles, at a cost of S356.082.67, and provided 
additional rolling stock for said road at a cost of $41,375, and 
made divers improvements to the road-bed, bridges and depe ts 
of said railway so purchased, at a cost to said road of the sum 
of $105,193.08; that the funds therefor were furnished by 
vour petitioner upon the pledges and faith of the securities of 
said railway company, (under said proposition and acceptance, 
“Exhibit B,” with this petition), also upon the individual 
credit of your petitioner, 


That there is now owing by said company therefor the 
sum of $905540.05, besides interest, for the payment of 
which, together with the moneys paid into court by your 
petitioner upon said purchase as aforesaid, your petitioner's 
reasonable costs, charges, services and attorney's fees, your 
petitioner states and charges that the entire assets of said rail- 
Way company stand pledged, and that the same must be fully 
paid before the bonds and stock of said company can be divi- 
ded among the several owners thereof. 
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That by the concurrence and express authority of said com- 
pany and the stockholders thereof, that part of the uncomple- 
ted line of said road between the cities of Louisiana and 
Clarksville, a distance of about 10 miles, was leased to H. A. 
Rust, with authority to complete the same and have the use 
thereof until paid for the construction, either from earnings 
above the operating expenses, or by the company, or by both, 
with authority to said company to make such payment aud 
cance! said lease at any time. The construction to be made 
under direction of the raiiway company, and accounts to be 
adjusted by the company, and full and complete statements of 
the carnings and operating expenses to be rendered monthly 
to said railway company. ‘To further protect the lessee, the 
bonds glue to that part of the road, to-wit: 820,000 per mile 
for the part of the line leased were pledged, but no time of 
payment is fixed. “Phe company may pay and take the road 
at any time, or may delay as long at it pleases; the lessee can 
eet nothing but the earnings until company cancel the lease, or 
the road should be sold. That said Rust afterwards assigned 
said lease to vour petitioner, and your petitioner now holds the 
same as trustee between the railway company and the parties 

” who furnished the money to complete the leased road. That 
under said lease said 10) miles of track has been completed 
and is now in operation. an 

, That your petitioner in his individual capacity furnished of 
the money and material to complete said leased road, 
S38,618.77. That said railway company furnished therefor 
the sum of 86,080.92. That the firms of Clifford, Roberts & 
Co., LH. S. Carroll & Co., and McIntosh, Carroll & Co., jointly 
furnished therefor the sum of S30.700. 

That your petitioner collected and received from the Pitts- 
burg Locomotive and Car Works, in a suit in relation to a 
part of said trust property, the sum of $1,480, which he 
turned over to the St. Louis, Keokuk & Northwestern Rail- 
way Company, to be applied in repairs of said road, and enters 


into the amount of said repairs, 


That on the 17th day of July, IS74, John Fallon held 706 
of the bonds of the Mississippi Valley and Western Railway 


ama A ore SR 
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Company, issued under its mortgage of March 12, 1S72, afore- 
said; but who had sold said bonds to the Missouri Railway 
Construction Co on oth April, 1S73, for $288,400, upon 
which he had received $7,000 in July or August, IS73, and 
then really held said bonds as security for the payment of said 
money, entered into a contract with your petitioner, represent- 
ing himself and others, his associates, who held 778 of like 
bonds as security for $385,000, besides interest, (due from 
said Mississippi Valley & Western Railway Company to your 
petitioner and his associates) to unite the two interests, said 
Fallon to hold 44-100 and your petitioner 56-100) of the 
whole; and to proceed to forclose said mortgage of March 12, 
IS72, together with the aforesaid mortgage of January 20, 
IS73, and to purchase said mortgaged property ; also to pur- 
chase other interests outstanding or let other parties in to par- 
ticipate in the purchase of said Mississippi Valley & Western 
Railway property. A copy of which agreement or contract 
is herewith filed, marked “Exhibit C,” and made part of this 
petition, to which reference is here made for greater certainty. 
That under that agreement they (Fallon and your petitioner ) 
caused the trustees in said mortgages to take possession of the 
mortgaged property and foreclose the mortgages, That said 
trustees took possession of the mortgaged property August 7, 


_1S74, and filed their bill to foreclose said mortgages in the 


circuit court of the United States for the eastern district of 
Missouri, and such proceedings were therein had, that a decree 
of foreclosure was granted by said court on 27th January, 
IS75, and said property was sold as hereinbefore stated. 


That said Fallon and your petitioner purchased certain 
claims against the said Mississippi Valley & Western 'Rail- 
way Company, secured by the bonds of said company, in the 
name of A. B. Stone & Co. From the State National Bank, 
of Keokuk, a claim of $9,077.11. That said Fallon paid 
upon said purchase the sum of $3,200 and your petitioner the 


sum of $6,877.11 to said State National Bank. 


They (said Fallon and your petitioner) also purchased 
from the North Missouri Construction Company its lien upon 
the Mississippi Valley & Western Railway, amounting to the 
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sum of $100,000, upon which purchase said Fallon paid 
nothing and your petitioner paid all. 

That said Fallon and your petitioner purchased from the 
Hancock County National Bank a claim against the said 
Mississippi Valley & Western Railway Company to the 
amount of SIA400, of which Fallon paid S616 and your peti- 
tioner SaS4. 

That said Fallon and your petitioner also purchased from 
the Union Bank, of Quincey, a claim against the Mississippi 
Valley & Western Railway Company to the amount of 
$1,180, of which said Fallon paid nothing and your petitioner 


paid all, 


That Geo. Edmunds, Jr. had made divers advances for the 
preservation and protection of the said railway, amounting to 
about SH.0000, for which he held certain securities with the 
State National Bank of Keokuk, and said Fallon and your 
petitioner, in the name of A, B. Stone & Co., agreed to refund 
to said Edmunds 82.500 thereof, and share with said Edmunds 
and said bank in said securities. That they gaye to said Ed- 
munds the note of A. B. Stone & Co. for the sum of 82,500; 
that said Fallon paid no part thereof but your petitioner paid 
it all, 

That said Fallon, in the name of A. B. Stone & Co., but 
without the authority of your petitioner, contracted to pur- 
chase one-half the claim of L. Worthington against the Mis- 
sissippt Valley & Western Railway Company secured by 
110 of its bonds of IS73, upon which purchase said Fallon 
made no payment. 


That under the contract of purchase dated March 27th, 
ISS, “Exhibit A,” herewith filed, said Fallon paid and deliv- 
ered to your petitioner as trustee 606 of the 706 bonds held by 
him as aforesaid (of the issue of March 12th, 1S72,) which 
honds said Fallon had proved before the master in his own 
name in said foreclosure suit. 

That the other 100 of said 706 bonds, so held by said Fallon 


on July Ith, ISv4, as aforesaid, were proved in said cause 


coms. see aht it aR i, 
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before, said master and allowed by the court in the name of 


Fullerton, Knox & Crosby, and a distribution ordered to be 


paid thereon to said Fullertoy, Knox & Crosby of $12,896.57. 
That 37,000 thereof was paid to said Fullerton, Knox & 
Crosby by the clerk of said court upon said distribution from 
moneys paid into court by vour petitioner, as aforesaid, upon 
said purchase. 

That the clerk of said court was allowed for commissions 
on said $12,806.57 distributed and ordered to be paid to said 
Fullerton, Knox & Crosby, as aforesaid, the sum of $128.57 
out of the moneys paid into court by your petitioner upon said 
purchase. | 

That by some arrangement between said Fallon and said 
Fullerton, Knox & Crosby, the said claim of Fullerton, Knox 
& Crosby, and right to said 100 bonds together with the dis- 
tribution thereto. was delivered by said. Fallon to your peti- 
tioner to be applied upon said purchase; and said Fallon 
thereupon, on the 7th day of May, IS77, paid to your 
petitioner $7,000, the amount drawn by said Fullerton, Knox 
& Crosby from said court upon said distribution, to refund the 
same. 

That by said transaction the said 100 bonds, so proven by 
and allowed to Fullerton, Knox & Crosby, passed into the 
hands of your petitioner, upon said purchase, and withdrew 
from the amount of money required in court, the sum of 
$12,728.20, being the amount distributed to said 100) bonds, 
less $125.57, paid to said clerk thereon, and making the actual 
amount paid into court by your petitioner $206,462.98, instead 
of S300, 1S1.1S as required to be paid by order of court, and as 
shown by the record to have actually been paid into court. 


That said Fallon has never paid any part of the amount 
required by him to be paid in money, upon such purchase, 
either under the agreement aforesaid of March 27th, 1875, 
“Exhibit A,” or the said agreement of July 17th, 1874, 
“Exhibit C.” 

That of the purchases by said Fallon and your petitioner, 
from the said banks, and said Edmunds, said Fallon under 
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said contract of 17th July, IS74, “Exhibit C.” should have 
paid 44-100, and your petitioner the balance. That said 
Fallon paid thereon $3,816, and your petitioner paid 
the balance, the sum SLL20L 11. That of the purchase 
from said North Missouri Construction Company, under said 
last named agreement, said Fallon should have paid 44-100 
and your petitioner the balance; that said Fallon paid no part 


thereon, but your petitioner paid it all. 


That of the money required to be paid into court, as afore- 
said, to pay the money pro rata to the purchasers aforesaid 
from said banks, Edmunds and North Missouri Construction 
Company, said Fallon should have paid 44-100 and your peti- 
tioner the balance. That said Fallon has never paid any part 


thereof; that your petitioner has paid it all. 


That to obviate litigation, save time and protect said pro- 
perty, said Fallon and your petitioner, in the name of A. Be 
Stone & Co., but for the benefit of all parties joining in the 
purchase of the property, purchased from John B, Henderson 
an unsecured claim against said Mississippi Valley & Western 
Railway Company amounting to $18,861.05 and interest 
from Dec. 31, 1S73. 


Your petitioner has paid all of such purchase with interest 
to January Ist, I1S77, amounting to the sum of $22,402,10, 
and should be allowed therefor as moneys legitimately paid 
under his duties as trustee in the purchase and management 
of said railway property. 

Thaton the 13th day of April, A. D. 1S%5, it was ar- 
ranged between said John Fallon and your petitioner, in his 
individual capacity, that your petitioner would purchase from 
said Fallon of the bonds that might belong to him ( Fallon ) 
aforesaid, at the dividend which should be pro-rated to said 
(or like) bonds, by the United States Circuit Court for the 
eastern district of Missouri in said foreclosure suit, sufficient 
to pay the ameunt required to be paid by said Fallon to make 
the cash payment under the decree in said cause, and as_ pro- | 
vided by the agreement among bond and lien holders, said, 
‘Exhibit A,” filed herewith; and that said Fallon would, 
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Within three months after the time required by the decree of 
court for such payment, or within three months after securi- 
ties are made and ready to be delivered by the new company 
in said “Exhibit A,” contemplated, redeem the same. 


That said moneys were required by the court as hereinbefore 
stated, and the securities of said new company were prepared 
and ready to be delivered on the Ist day of January, 1876, of 
which said Fallon had notice. 


That your petitioner, as herein stated, paid into court the 
moneys required from said Fallon, amounting to the sum of 
$80,000 (about). That the pro-rata fixed by said court in 
said cause to said bonds of 1NS72, was $125,)5) to each bond, 
and to said bonds of 1873, was $36.00 to each bond, of which 


said Fallon had notice. 


That your petitioner has frequently requested said Fallon 
to repay the same with the interest to your petitioner, or to 
deliver to your petitioner as his individual property of said 
bonds held by him, and pooled in said purchase, sufficient at 
said pro-rata to them to satisfy such payment made by your 
petitioner for said Fallon, 


That said Fallon refuses either to make such payment or 
deliver said bonds to your petitioner under said agreement. 

That your petitioner, on behalf of the purchasers of said 
railway property, as such trustee, made an arrangement with 
Messrs. Orr and Edmunds for the purchase of an interest. in 
their lien claim against the Mississippi Valley & Western 
Railway Company. from which your petitioner, as such trus- 
tee, realized, and received the sum of $3,691-90 for which he 
charges himself in this suit as so much money received and 
applied upon such purchase. 

That John Fallon, in and about the management of said 
foreclosure, the purchase of interest therein, claims to have 
expended the sum of about $6,500, a part of which to-wit: 
the sum of $3,816, is hereinbefore stated as having been paid 
by him, together with the cause and manner of its payment; 
the balance he claims for expenses and preservation of said 
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property, and now insists that the said payments made by 
him and moneys expended by him shall be repaid to him 
from the assets of the company, before distribution thereof; 
that such payments and expenses were paid by him on behalf 
of all who should join in said purchase. The precise amount 


piticl by said Fallon your petitioner is unable to state. 


That said L. Worthington held 110 bonds of said Missis- 
sippi Valley & Western Ratlway Company, issued under said 
mortgage of January 20th, IS73, to secure $877.00) due him 
from said Mississippi Valles X Western Railway Company 
for rails laid in the track of said railroad. That said Fallon 
inthe name of A. B. Stone & Co, paid to your petitioner 
said LLOQ bonds to be applied in payment on the purchase of 
said railway, franchises and property. That neither said 
Worthington nor said Fallon paid any part of the money re- 
quired to be paid into court upon said purchase, and pro-rated 
against said Worthington claim, but that your petitioner paid 


the same, amounting to the sum of $19,764.20, 


That the Hannibal & St. Joseph Railway Co. proved, and 
the court allowed in its favor IS7 of like bonds of 1S73, held 
by said Hannibal & St. Joseph Railroad Company as security 
for $130,000, besides interest, due from = said Mississippi Val- 
ley and Western Railway Company to it, and paid and de- 
livered said bonds to your petitioner to be applied on said pur- 
chase, and also paid to your petitioner $1,620 towards the 
money required from said Hannibal & St. Joseph Railroad 
Company, on the pro-rata of money required to be paid into 
court on said purchase. That said Hannibal & St. Joseph 
Railroad Company has paid no other sum whatever of the 
pro-rata of money required from it on such purchase, but 
your petitioner has paid the same, amounting to the sum of 
S31 945.15. 

That Timothy Gridley proy ed before the said master, and 
the court allowed in his favor, two like bonds of IS73, held 
by him to secure $1,413.70, besides interest, due from sax] 
Mississippi Valley and Western Railway Company to him, 
and paid and delivered said bonds to your petitioner to be ap- 
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plied on said purchase, and paid to your petitioner of the 
money required S400, 


That E. B. Carroll & Co. now composing the firm of 
Clifford, Roberts & Co proved before said master, and said 
court allowed in their favor, two like bonds of S73, held by 
them as security for $1416.00, besides interest, due them 
from said Mississippi Valley and Western Railway Company, 
and paid said bonds to your petitioner on said purchase. 

That said E. B. Carroll & Co., also.paid to your petitioner 
to be applied on said purchase, a lien against said mortgaged 
property, taking precedence to said mortgages amounting to 
the sum of $1,003.25, and paid to your petitioner of moneys 
required to be paid into court upon said purchase the sum 
of STOO, 

That Henry S. Carroll held a claim against said mortgaged 
property, taking precedence to said mortgages, amounting to 
the sum of $2.00, which your petitioner as such trustee com- 
promised with him; and said Carroll paid the same upon such 
purchase, and paid to your petitioner of money upon said pur- 
chase the sum of $143.70. 


That George Edmunds, Jr. held in his own right 8 of said 
bonds of IS72, and 25 of said bonds of 1873, and jointly with 
the State National Bank ye 4 of sad bonds of S72, and 1] of 
said bonds of IS72%, to secure him for $14,967.08 besides in- 
terest. due him from said Mississippi Valley and Western 
Railway Company for services performed and moneys paid 
by him for said company, and proved the same before said 
master and they were allowed by said court, $2.50) of which 
he sold to said Fallon and your petitioner, as before stated; 
that the balance $12,467.08 besides interest, together with said 
Edmund's interest in said bonds, said Edmunds assigned to 
your petitioner, and they have been applied in payment on 
said purchase, 

That Joel Thayer proved before said master 30.) of said 
bonds of 1872, held by him to secure $8,004) and interest due 
from said Mississippi Valley and Western Railway Company, 
and they were allowed by said court, and said Thayer paid 
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said bonds to your petitioner on said purchase, and also paid 
to your petitioner in money on said purchase $7,402.50 (that 
said 30 bonds were a part of 125 like bonds, delivered by said 
Mississippi Valley and Western Railway Company to the 
Adrian Car and Manufacturing Company, as a part security 
for $125,000 due from said Railway Company to said car Com- 


pany for cars, as hereinafter more fully stated. ) 


' That said Joel Thayer paid to your petitioner to be ap- 
plied upon the construction aforesaid between Hannibal and 
Louisiana, February Lith, 1S76, the sum of $2,600. 


That the Adrian Car & Manufacturing Company sold and 
delivered to the Mississippi Valley and Western Railway 
Company, about IS72, cars to the ameunt of $125,000, and 
took from said railway company its notes therefor, with 120 
of its bonds of IS72, aforesaid, and a lease of the cars to se- 
cure said notes. That said railway company paid no part of 
said notes; that on the day of March, 1874, said Adrian 
Car and Manufacturing Company made a general assignment 
to Wm. S. Wilcox, Samuel M. Carpenter, and Porter L. 
Sword, for the benefit of its creditors. 


That prior to said assignment, said Car Company had 
assigned to the bank of Skaneatles, one of the notes of said 
railway company of $8,000 and delivered to said bank the 30 
bonds, hereinbefore stated as proved by Joel Thayer, as collat- 
eral for said note. 


That the said Car company had also prior to said assign- 
ment delivered to Ford & Co., 12 of said bonds of 1872, to 
secure a note of the Mississippi Valley and Western Railway 
Company of $6,160 and interest, which bonds were proved 
before said master and allowed by the court in the name of 
George Jerome. 

Said Car Company had also delivered to D. Preston & Co., 
"ty of said bonds of 1S72, to secure a note of said Mississippi 
Valley and Western Railway Company of $6,160 and_ in- 
terest, Which bonds were proved before said master and al- 
lowed by the court in favor of said D. Preston & Co. 
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Said Car Company had also delivered to Langdon & Co., 
12 of said bonds of IS72, to secure a note of said Mississippi 
Valley and Western Railway Company of 86,160 and in- 
terest, Which bonds were proved before said master and _ al- 
lowed by the courtin the name of said Langdon & Co. 


Sail Car Comoany had also delivered to the Illinois Manu- 
facturing Company of Adrian, Michigan, 20 of said bonds of 
IS72, to secure a note of the Mississippi Valley and Western 
Railway Company of SS,025 and interest, which bonds were 
proved before said master and allowed by the court in the 


name of said [l]linots Manufacturing Company. 


Said Car Company had also delivered to the Peninsular 
Iron Company, 7 of said bonds of IS72, to secure notes of 
said Mississippi Valley and Western Railway Company to 
the amount of $15,000 with interest, which bonds were proved 
before said master and allowed by the court in the name of 


said Peninsular Iron Company. 


Said Car Company had also delivered to the Fulton Foun- 
dry Company, 10 of said bonds of IS72, to secure notes of 
said Mississippi Valley and Western Railway Company to 
the amount of S1LO,Q00 and interest, which bonds were proved 
hefore said master and allowed by the court in the name of 


said Fulton Foundry Company. 


That the notes of said railway company, secured by said 
honds in the hands of said Thayer, Ford & Co., D. Preston 
& Co., Langdon & Co., Llinois Manufacturing Company, 
Peninsular Iron Company, and Fulton Koundry Company, 
are SOYUOOD of the S125.000, aforesaid given by said Missis- 
sippi Vailey and Western Railway Company to said Adrian 
Car and Manufacturing company and the bonds to secure the 
same are 117 of the 125 bonds delivered by the said Missis- 
sippi Valley and Western Railway Company to the said 
Adrian Car & Manufacturing company, to secure said $125,- 
(MM) of its notes, as aforesaid. 

That prior to said assignment, sail Car company had dis- 
counted a note of said Mississippi Valley and Western Rail- 
way company of $12,000, to the First National Bank of 


114 


Adrian, and had given said bank collateral seeurity therefor, 
other than said bonds or said lease; that said bank proved 
said note before said master, and the court allowed the same 
as an unsecured claim, so far as related to the Mississippi Val- 
ley and Western Railway Company (except so far as the same 
might be considered as secured by eight of said bonds of IS72 
then inthe hands of said assignees of said Adrian Car and 
Moinufacturing Company and said lease claimed by said as- 
signees. ) 

That the balance of said notes of the said Mississippi Val- 
ley & Western Railway Company at the time of said assign- 
ment, amounting to 855,405, besides interest, passed into the 
hands of said assignees, together with the balance, 8, of said 
bonds of i862, Th said lease, and were proven by them be- 
fore said master and allowed by the court in the name of 
suid assignees, 

That said court determined the value of the lien of said lease, 
precedent to said mortgage, to be $22,850,606 

That of the 12 bonds proven in’ the name of Jerome, 26 
bonds proven in the name of D. Preston & Co, and 12 bonds 
proven in the name of Langdon & Co, as aforesaid, (total 50 
bonds), 13 were sold to said Peninsular [ron Company, 14 
were sold to ILenry Llart, i” were sold to said Wilcox, Car- 
penter & Sword, as such assignees, 8S were sold to Adelia S. 
Angel, wife of Hlenry A. Angel, 1 was sold to J. R. Bennett 
and S. KE. Graves, under the name of J. R. Bennett & Co. 1 
was sold to Abel Whitney, 1 was sold to WS. TL TW. & 
Geoorge A. Wilcox, under the name of W.S. Wicox & Co. 
and | to W.S. Wilcox. 

That said Wilcox, Carpenter & Sword, as such assignees, 
paid and delivered to your petitioner upon such purchase, said 
lien under said lease, 822,830.66, and said 20 bonds of IS7”, 
so held) and purchased by them as aforesaid, and paid in 
money to vour petitioner thereon $4,935. 

That said Pemnsular Tron Company paid and delivered to 
your petitioner said 20 bonds (so held and purchased by it as 
aforesaid) upon said purchase, and paid to your petitoner in 
money $4,055. 


115 


That said Henry Hart paid to your petitioner said 13 bonds 
bonds, purchased by him as aforesaid, upon said purchase, and 
paid to your petitioner in money S5.207.70. Said Hart also 
us the representative of said Illinois Manufacturing Company 
paid said 2) bon ls proved by it and 4,955 in money upon said 
purchase to your petitioner, 

That said Adelia S. Angel paid to your petitioner upon 
said purchase said 8S bonds purchased by her as aforesaid, and 
S104 in money. 

That said J. R. Bennett & Co. paid to your petitioner upon 
said purchase sail lL bon | and $245.70 in money. 


That said Abel W hitney paid to your petitioner upon said 


purchase said 1 bond and $245.70 In money. 


That said W. S. Wileox & Co. paid to your petitioner upon 
said purchase said | hond and $245.75 in money. 
That said W. S. Wilcox paid to your petitioner upon said 


purchase said | bond and S245.750 in money. 


That said Fulton Foundry Company paid to your petitioner 
upon said purchase said LO bonds and S82.407.50 in money 


Your petitioner further represents unto this honorable 
court, that under said agreement of purchase—“Exhibit A,” 
herewith filed —as your petitioner understands the terms and 
effect thereof, there is no definite value fixed to the different 
classes of bonds and liens pooled in said purchase, and there 
was no definite determination as to the amount of money to be 
paid by each of said subscribers, purchasers, but each was re- 
quired to pay his ratable proportion of the money to be paid 
upon such purchase. That your petitioner, conceiving that 
the true and equitable apportionment of the money required 
was to make the apportionment based upon the money each 
had in the Mississippi Valley and Western Railway, which 
was represented by said bonds and liens; and in this, your 
petitioner's view, a large majority in number and amount of 
said purchasers concurred. It was easy to determine the 
amount that each of said purchasers had in, except said Fal- 


lon, about which there was some difference of opinion, as Fal- 
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lon had, in) April, IS73, sold his interest, as hereinbefore 
stated, for $288,400, and had received some money thereon, as 
before stated, your petitioner assumed that said Fallon in said 
pool ought to be represented on a base of having 288,000, se- 
cured by said 706 bonds of IS72; and in this a large majority 
concurred, 

That said defendant, Shields, claimed wholly under said 
Fallon 


That the interest represented by your petitioner for him- 
sclf and associates, under sad agreement of July Lith, S74, 
“Exhibit CC.’ was $385,000 and interest, secured by Tis 
bonds of IS72. 


That the interest of the Hannibal and St. Joseph Railroad 
Company was $130,000, secured by IS7 bonds of 1873. 


That the interest of said Worthington, or said Fallon and 
W orthington, was $77,006, secured by 110 bonds of 1S73. 


That the interest of the Adrian Car and Manufacturing 
Company, and those holding under it, as aforesaid, was $125,- 


4 


(WH), secured by 125 bonds of IS72 and said lease. 


That the interest of A. B. Stone & C'o., as the assignees of 
the North Missouri Construction Company was $100,000, 
secured by len upon road bed prior to the mortgage. 


That the interest of all others, viz: A. B. Stone & Co., 
under their purchases aforesaid (as hereinbefore specifically 
stated ) sad Gridley, sud Clifford, Roberts xX C'o., said Car- 
roll, and your petitioner, as hereinbefore specifically stated, 


aggregating Bo, 


=f 

And making a grand total, exclusive of interest, of claims 

against the said Mississipp: Valley: and Western Railway 
Company, pooled in said purchase, $1,155,000, 


Upon this base your petitioner pro-rated the amount of 
money required by the court and notitied and required the 
several purchasers to pay such pro-rata to your petitioner in 


money, to be applied upon said purchase as follows: 


tts 
ay 


of 
he 
in 


A. B Stone and associates ..... EIN Bae — ons . «+. $98,820 99 
John Fallon and those under him... ........... scans sekuen ae 
peamettal & Gt. Jo, RM. MR. Ce... .ccccccccscescss -osceee 83,368 13 
L.. Worthington and those holding under him.............. 19,764 20 


Adrian Car & Manufacturing Co and those holding under it, 32.084 74 
A. B. Stone & Co, as assignees of North Mo. Construction 


Cs dink dein ded Snnee 00dedeeinu 25,667 79 
Others [A. B. Stone & Co. Gridley, Clifford, Roberts & Co. 

Carroll and your petitioner....... ya Cowrewars oessseee 123,883 89 

BOtAl GOODE PEW TOESE. cccccce © secccccccccvecoes $296,462 98 


That no other payments have been made thereon to your 
petitioner than those hereinbefore specifically stated, 


That your petitioner and his associates (under said contract 
of July 7th, IS74, “4 xAibit C”) have furnished all the 
money paid upon said purchase, except as_ hereinbefore 
specifically stated to have been furnished by others. That 
wherever in this petition tt is stated money has been furnished 
by your petitioner, such moneys have been furnished by your 
petitioner and his associates aforesaid, in the name of your 


petitioner, as such trustee. 


That the moneys furnished for construction of said road be- 
tween Hannibal and Louisiana, for additional rolling stock 
and repairs to the road purchased, have been furnished by 
your petitioner on his own behalf, and on behalf of his assoct- 
ates, except so far as hereinbefore specifically stated to have 
been furnished by other parties. 


That your petitioner is reasonably entitled to be paid for 
his services, expenses and attorney’s fees, in and about the 
performance .of his trust, in said purchase, procuring money 


to pay the same, in the organization of said new company, and 


his management of its finances under said exhibit B, filed with 


this petition, the sum of $25,000, 


That the defendants, Dan. P. Eels, William S. Wilcox, 
William H. Harris, Henry B. Blood, John O. Roberts, Tim- 
othy Gridley, A. L. Griffin, S. C. Baldwin, George Edmunds, 
Jr. and your petitioner, are stockholders of the said St. Lonis, 
Keokuk & Northwestern Railway Co. and interested in its 


assets. 


ee 
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That the nominal stock of said railway company ts $3,645,- 
(WH); the amount subscribed and paid in is $165,000; that 
said property is mortgaved for S2TOO00, as hereinbefore 
stated; that none of the stock of said company has been issued, 
that the bonds of said company remain in the hands of Dan. 
P. Eels, trustee, a small amount of which bonds have been 
pledged by the company to secure money and material for the 


construction and equipment of its road. 


That your petitioner and many of the other parties interested 
n said property desire that your petitioner’s said trust be 
‘closed, and the assets so far as they exist after paying debts 
and expenses, be distributed to the several owners of said 
property according to their several respective interests therein 
or that, at least, the same be determined, and as your petitioner 
is unable to determine the same or make division thereof with- 
out the aid of a court of equity, there being no adequate rem- 
edy at law. 

Your petitioner, therefore, prays that the said John Fallon, 
James Shields, Joel Thaver, William S. Wilcox. Samuel M. 
Carpenter and Porter L. Sword, as assignees of the Adrian 
Car and Manufacturing Company, Ilenry A. Angell, Adelia 
S. Angel, thes Adrian Car & Manufacturing Company,” the 
“[linois Manufacturing Company,” of Adrian, Michigan, the 
“Peninsular Lron Company,” of Detroit, Michigan, the “Ful- 
ton Foundry Company,” of Cleveland, Ohio, Henry Hart, J. 
R. Bennett and S. E. Graves, partners under the name of Je 
R. Bennett & Co., Abel Whitney, William S. Wilcox, H. 
Hl. Wilcox and George A. Wilcox, partners under the name 
of WLS. Wilcox & Co., William S. Wilcox, “Hannibal & St. 
Joseph Railroad Company,” L. Worthington, Timothy Grid- 
lev, John (), Roberts, Benjamin rs Clifford, William Me- 
[Intosh, Clifford. Roberts & Co... H. S. Carroll & Co., 
MeIntosh, Carroll & Co., Amasa Stone, Dan. P.. Eels, 
Leander M. Tlubby, Truman P. Handy, Henry  Chis- 
holm, Wm. Tl. Tlarris, Henry B. Blood, A. L. Griffin, 
George Edmunds, -Jr., “St. Louis, Keokuk & North- 
western) Railway Company,” S. C. Baldwin, Henry 8S. 


Carroll, and William Chisholm, be made defendants. to 
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this petition, and that they be required to answer the same, 
that upon the final hearing herein, the respective inter- 
ests of each and all the parties in the property of the St. 
Louis, Reokuk & Northwestern Railway Company, and the 
other property purchased by your petitioner as herein stated, 
be ascertained and determined by the court; that the moneys 
paid, as hereinbefore stated, upon said purchase, be refunded 
to the purchasers, or be so pro-rated as that each shall bea 
and pay his or its ratable portion thereof; that the moneys 
expended and debts incurred in the construction, improvement 
and repair of said road and for rolling stock, be paid out of 
the assets of said company, and that your petitioner be reim- 
bursed his advances or payments on account of said trust, and 
be allowed and paid his reasonable services, expenses and at- 
torney’s fees in and about the management thereof. That the 
court direct what dispositién shall be made by your petitioner 
of that part of the purchase of the Mississippi Valley and 
Western Railway property, not CONVE ed to said St. Louis, 
Keokuk and Northwestern Railway Company, as hereim 
stated; and, finally, that this court direct the distribution of the 
assets of said St. Louis, Keokuk & Northwestern Railway 
Company, remaining after all equities are adjusted between 
the parties to this suit, among the respective parties, according 
to their respective interests therein; and that your petitioner 
be discharged from further liability on account of his said 
trust, and for such other and further relief in the premises, as 
to the court shall appear just and equitable; and your peti- 


tioner will ever pray, etc. 
ANDROS RB. STONE, Petitioner. 


Ginttmore & ANpdERSON, and ) 


‘ . Sols. for Petitioner. 
G. Epuunps, JR. 


EXHIBIT A.—Filed with Petition. 


Wukreas, by a decree of the Circuit Court of the United 
States for the Eastern District of Missouri, in a certain cause 
now pending in said court, wherein James M. Walker, J. 
Alder Eells, and Amasa Stone, Jr. are complainants, and the 
Mississippi Valley & Western Railway Company and others, 
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defendants, rendered January 27th, [S75, among other things 
two certain mortgages or deeds of trust —executed by the said 
railway company—-one dated March Iz, IS?@2, and the other 
January 20th, 1S74, are foreclosed, and the said mortgaged 
property and franchises of said railway company are ordered 
to be sold by the Master in Chancery of said court, to satisfy 
sud mortgages and other liens or incumbrances upon said 
prope rty. 

“WiereAs, the undersigned are entitled to share in the 
proceeds of said sale and desire to protect our respective in- 
terests mn said property and deem it necessary to purchase 
the same. 

“THEREFORE, the undersigned hereby constitute and ap- 
point Andros B. Stone, of the city of New York, our agent 
and trustee, with full power in his discretion to purchase said 
railway franchises and property at said sale, and to hold or 
dispose of the same as a majority in interest of the undersigned 


shall determine. 


“Wrereas, also by the terms of said decree, two hundred 
thousand dollars of the purchase money ts required to be paid 
in cash te the master, or a bond with security to be approved 
by said master for the payment of said sum of 200,000 dollars, 


when and as soon as thereunto required by said court. 


«And, whereas, it ts further required by said decree that 
upon the confirmation of said sale by said court, said pur- 
chaser shall pay or cause to be paid in cash said sum of two 
hundred thousand (200,000) dollars: and also” the pro-rata 
portion from the proceeds of said sale which may by the 


court be then found due to the bona-fide lien or bondholders. 


“Now im consideration of the premises, the undersigned, 
each for himself agree with each other party hereto, and also 
with the said A. B. Stone, appointed agent and trustee as 
aforesaid, that he will pay and deliver immediately to said A. 
I. Stone, to be patd upon said purchase, the bonds or liens 
held by him against said property and will pay in cash when 
and soon as thereunto required by said court his ratable propor- 


tion of the said purchase money. required to be paid in cash, 
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such portion of cash to be the same proportion of all the 
money required te be paid by such purchaser upon such pur- 
chase as his bonds or liens bear to the whole amount of such 
bonds or liens as shall be represented by all who shall sign 
this agreement. 

“Each person or party signing this agreement hereby au- 
thorizes and empowers the said A. B. Stone to sell the bonds 
or liens owned by such party hereto, or so much thereof as 


shall be necessary to raise the amount required from such 


party in cash, in case such party shall failto pay the sum nec- 
essary to meet the cash payment required to be made by said 
purchaser, by order of said court, at the time the same shall be 
required —that said sale may be made at private and public sale 


upon three day's notice to such party owning the same. 


“The undersigned also agree, cach for himself, to sign the 


bond to be made upon such pure hase to the master. 


“The said Andros B. Stone hereby agrees to act as such 


‘trustee, and in case said purchase shall be made in his name 


that he will con, ey said property purchased as directed by a 


majority ininterest of the undersigned. 


“ In the organization of a new company for the construc- 
tion and operation of said road, each party hereto shall be en- 
titled to the same ratable interest as he shall pay under this 
agreement, 

March 27th, 1S75. 

“HANNIBAL & ST. JO- “A. B. STONE, Trustee. 

SEPH RAILWAY CO., 

by J. P. Acker, V. Pres’t. . 

“T., P. HANDY. .' 6A. B. STONE. 
“LL. M. HUBBY. “HENRY CHISHOLM. 
“CLEVELANDROLLING «A, STONE, 
MILL CO. By A. B. Stone, 
President. Ed. Ss. Page, Sec’y 
“THE STATE NATION- “E. B. CARROLL & CO. 

AL BANK, of Keokuk, 13) G. Edmunds, Jr. Att’y. 

lowa, By O. C. Hale, Cash- 


ic?, 
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“T. GRIDLEY, By .G. Ed- “THE DECATUR ROL- 


munds, Jr. Attorney. LING MILL CO. By We. 
: HI. Harris, Secretaty. , 
+ JOHN FALLON. “WM. CHISHOLM, 


A.B. STONE & CO. Assien- “S. WITT. 

ces of No. Mo. Const. Co. 

and of other distributees. 
OW M.S. WILCOX, Assignee “DAN P. EELS. 
“S. M. CARPENTER, As-. “W. H. HARRIS. 


onee, 

“PORTER L.SWORD, As- “FULTON FOUNDRY 

s1enee. CO’. By &. M. Carpenter, 
Sup't. 

“ADRIAN CAR & MAN- “PENINSULAR IRON 
UFACTURING CO., By CQO. Per Solon’ Burt, 
aF A, Ane By Sec'y yy 

EXNTIBIT Bo —Filed with Petition. 
. “To the St. Louis, Keokuk & Northwestern Railway 


Company : 

“L offer to sell to you the road, franchises and property 
lately owned by the Mississippi Valley and Western Railway 
Company, and purchased by me April lth, ISio, under a 
decree of the LU nited States Circuit Court of the eastern 
District of Missouri, in a cause wherein J. M. Walker et al., 
were comphunants and said Mississippi Valles and Western 
Railway Company and others are defendants, upon the fol- 


lowine terms and conditions, to-wit: 


“Ist. Pay to the undersigned $165,000 in cash, and issue 
and deliver to a trustee to be agreed upon, $1,550,000 of pre- 
ferred and S?.205.0K00 of common stock, to ve disposed of by 
said trustee as follows: Said trustee shall pay tothe under- 
signed $10,000 of preferred and a like amount of common 
stock for each mile of said road now completed, and the fur- 
ther sum of S1O,QQ00 of preferred and a like amount of com- 
mon stock for each mile as the same shall be hereafter com- 
pleted as hereinafter contemplated, 
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“Pd, You issue S500,000 of bonds or notes and secure the 
same by mortgage upon said property. Bonds or notes to 
run two years, pavable in gold, and draw interest at the rate 
of seven per cent. per annum, payable semi-annually in gold 
in the city of New York, and also issue a bond of $2,700,000 
secured by a mortgage upon all of said road, franchises and 
property owned or after to be acquired, to Dan. r. Eels, of 
Cleveland, Ohio, as trustee, to run thirty vears, and to draw 
interest at the rate of seven per cent. per annum, pavable 
semi-annually —both principal and interest payable in gold at 
either the city of New York or at London, England, or at 
Frankfort, Prussia, as shall be determined, said last bonds 


used first to pay off and satisfy said mortgage of SH00.000, 


“3d. Said bonds, notes and mortgages to be placed in the 
hands of Dan. P. Eeels, of Cleveland, Ohio, trustee, and to 
be subject to the control of the undersigned in the sale and 
disposition thereof— but not to be issued by said trustee anv 
faster than said road is completed and equipped, and then 
only at the rate of S2Z0,.Q00 per mile of road so completed and 
equipped, 

“4th. Ito have the management of the disposition and 
placing of said bonds and notes, and am to use the proceeds 
thereof in construction of said road only, until said road shall 
be completed, and manage the construction of said road, and 
when the road shall be completed all of said bonds and stock 
shall belong to the undersigned except S445,000) of common 
stock which said trustee may at any time sell at a price not 
less than SO cents on the dollar; and the proceeds applied in 
improving said road and property. 

“oth. Said mortgages shall be a first lien upon all of ‘said 
road, franchises and property. 

“June loth, IS7o. 


[ Signed. ] “A. B. STONE.” 


EAHIBIT C Filed with Petition. 
’ 
CLEVELAND, O, JuLty 17th, 1874. 


“\creement made between A. B. Stone, for himself and as 
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trustee for others, owners of 500 bonds of the last issue and 
holders of 778 bonds of the first issue, now outstanding, of 
the Mississippi Valley and Western Railway Company, each 
of S1,000, of the first part, and John Fallon, holder and owner 


of FOG bonds of said first issue, of the second part. 


“The aggregate interest in and claims against said railway 
company of the parties hereto shall be held and prosecuted 
for their joint and common benefit, in the proportion of fifty- 
six per cent. thereof to the said party of the first part and 
forty-four per cent. thereof to the said party of the second 


part, 


“And it is agreed that the parties hereto shall purchase the 
Mississippi Valley and Western Railway, except that part 
westward from Canton, Missouri, and shall organize a new 
corporation for the purpose of holding, completing and oper- 
ating the same. And thev hereby agree, each with the other, 
that their interests in said property so to be purchased, shall 
be in the same proportion of fifty-six and forty-four per cent. 
as aforesaid,and that they will contract for the payment of the 
purchase money for said railway property the sum of eight 
hundred and seventy-five thousand (875,000) dollars in bonds 
of said new corporation with the first three coupons cut off, as 
soon as a title therefor, free from other incumbrances, can be 
obtained; said bonds to be issued at the rate of 818,000 per 
mile, and to be secured by mortgage on the line of road. 
That they will proceed as fast as practicable and complete the 
road from Hannibal to Louisiana. That the mortgages now 
existing on said road shall be foreclosed and that at the sale 
under said foreclosure, such new corporation shall become the 
purchaser, Provided, said property shall not at said sale 
bring a sum exceeding the aggregate amount of the purchase 
money aforesaid, together with the cost of such additions as 
shall be made by the parties hereto or by the contemplated 
corporation, On such purchase the title shall be taken in the 
name of the new corporation, and the parties hereto shall have 
the same relative percentage of interest in said new.corpora- 
tion and property thus purchased as is above stated, and shall 
pay the same ratable proportion of the expenses of sale and 
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of the part of the purchase money, if any, to be paid in cash, 
as that of their respective interests in the property aforesaid. 
Further, said parties will respectively furnish the funds neces- 
sary to complete said road to Louisiana in like ratable propor- 
tion. The stock, bonds and securities of the contemplated 
corporation issued from time to time shall all be issued and 
owned by the parties hereto in the proportion aforesaid, unless 
when otherwise determined by them with the concurrence of 


two-thirds in interest of the whole. 


“The aggregate amount of the rights and interests of the 
parties hereto, in the distribution of the proceeds of the sale 
of said property under any judicial sale thereof, as well as in 
the ownership and enforcement of any claims or lens for 
work, money or materials hereafter done, advanced or fur- 
nished, shall also be in the same proportions. Also, all pur- 
chases of adverse and other claims made, shall be for common 
benefit and be paid for in the same proportion; Provided, 
that any one refusing to unite in the purchase of any claim 
shall neither have an interest in said claim nor be bound to 
contribute to its purchase, 

“With the concurrence of two-thirds in interest of the par- 
ties hereto, other persons now interested in said railway, as 
creditors or otherwise, may become parties in interest under 
this agreement and corporators in the contemplated corpora- 
tion, on such terms and for interest as shall be agreed upon by 


two-thirds aforesaid. 


“Witness, our hands and seals, the day and year aforesaid. 
[ Signed, | “A, B. STONE, for self and «as trustee. 
“JOHN FALLON.” 


EXHIBIT 2—TO PLEA. 

ANDROS B. STONE, Plaintiff, 
VS, In Equity. 
John Fallon, James Shields, Joel Thayer, William S. Wilcox, 
Samuel M. Carpenter and Porter L. Sword, as assignees of 
the Adrian Car and Manufacturing Company, Henry A. An- 
gell, Adelia S. Angel, the “Adrian Car & Manufacturing 


Ot 
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Company,” the “Ilinois Manufacturing Company,” of Adrian, 
Michigan, the “Peninsular Iron Company,” of Detroit, 
Michigan, the “Fulton Foundry Company,” of Cleveland, 
Ohio, Henry Hart, J. R. Bennett and S. E. Graves, partners 
as J. R. Bennett & Co., Abel Whitney, William S. Wileox, 
Hl. FH. Wileax and George A. Wilcox, partners as W.S., Wil- 
cox & Co., William S. Wilcox, “Hannibal & St. Joseph Rail- 
road Company,” L. Worthington, Timothy Gridley, John O. 
Roberts; Benjamin P. Clifford, William McIntosh, Clifford, 
Roberts & Co., H. S. Carroll & Co., McIntosh, Carroll & 
Co., Amasa Stone, Dan. P. Eels, Leander M. Hubby, Tru- 
man P. Handy, Henry Chisholm, Wm. H. Harris, Henry 
B. Blood, A. L. Griffin, George Edmunds, Jr., “St. Louis, 
Keokuk & Northwestern Railway’*Company,” S. C. Bald- 
win, Henry S. Carroll, and William Chisholm, defen- 


dants, 


The defendants above named are hereby notified that on or 
cos before the first dav of August, A. D. IS7%, plaintiff will file 
in the District Court of Lee County, Lowa, at Keokuk, his 
petition asking an adjustment of his accounts as trustee in the 
purchase of the road, franchises and property of the Missis- 
sippi Valley & Western Railway Company, made by him as 
trustee for purchasers, at a Master's sale thereof, and in the 
construction of road, and management of finances of the St. 
Louis, Keokuk & Northwestern Railway Company, for a 
lien for balance due him, including services, expenses, Xc., ancl 
for distribution of the assets of said St. Louis, Keokuk & 
Northwestern Railway Company, as in. said petition prayed, 
And unless you appear, plead to, or answer said petition 
on or before noon of the second day of the next term of said 
Court, to commence on the 27th day of August, A. D. 1877, 
a decree will be made against you fro conrfesso, as prayed in 
said: petition, 


EpMUNDs, JR., and 


GILLMORE & ANDERSON, 


Att'ys for Petitioner, Andros B. Stone. 
J une 20, IS@%. 
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EXHIBIT 3—TO PLEA, 


John Fallon, James Shields, Adrian Car & Manu- 
facturing Company, William S. Wilcox, Samuel 
M. Carpenter and Porter L. Sword, assignees of 
Adrian Car and Manufacturing Company. Henry A. 
Angell, Adelia S. Angell, the Hlinois Manufacturing 
Company, Peninsular Iron Company, L. Worthing- 
ton, Fulton Foundry Company, James M. Browning 
Henry Hart, J. R. Bennett and S. E. Graves, part- 
ners as J. R. Bennett & Co. Amasa A. Stone, Abel 
Whitney, William S. Wilcox, H. H. Wilcox and 
George A, Wilcox, parte@ers as W.S. Wilcox & Co, 
William S, Wilcox, Joe! Thayer, Dan P. Eels, trustee, 
St. Louis, Keokuk & Northwestern Railway Com- 
pany, et. al., Leander M. Hubby, Truman P. Handy, 
Henry Chisholm, Gillmore & Anderson. 


te anally 


In the 
[ist riet 
(ourt al 

Lee Conte 
lv, lowa, 
al 
heokuk 


Now comes the Adrian Car & Manufacturing Company 
and William S. Wilcox, Samuel M. Carpenter and Porter : 


Sword, assignees Adrian Car & Manufacturing Company, by 


leave of the clerk in vacation, first had and obtained by wiv 


of amendment to answer heretofore filed in this cause, and by 


way of cross—bill and counter claim against plaintiff, and all 


the defendants, they respectfully represent; That for some 


reason the said Andros B. Stone has not been pushing said 


suit to trial, and they desire the suit settled and the assets di- 


vided, and they therefore desire the court by order to speed 


the cause. 


That they admit each and every material objection in said 


petition contained not herein answered or deemed. and make 


the same part of this answer and cross-bill. They admit that 
on January 27th, 1875. the Circuit Court of the United States 


decreed a foreclosure of two mortgages upon the property 
and franchises of the Mississippi Valley & Western Railway 


Company,’ and directed a sale thereof by the Master in 
Chancery of said United States Court. That pursuant to said 


decree Joseph Shippen, Master in Chancery of said court, sold 


said railway property and franchises on April l4th, 15%5, to 
Andros B. Stone, That after said decree and prior to said 


sale, certain creditors of said railway company entered into an 


agreement contemplating the purchase of said railway fran- 
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chises and property, and the organization of anew company, 
to complete and operate the same, and that said creditors ap- 
pointed Andros B. Stone, as trustee and to make such pur- 
chase, and that pursuant to such appointment the said, Andros 
3. Stone bid in and purchased the property, railway and fran. 
chises of said Mississippi Valley & Western Railway Com- 
pany at such sale for the sum of six hundred and twelve 
thousand five hundred dollars. That the agreement to pur- 
chase, &c., is attached to the petition by copy, and marked 
“Exhibit A.” 9 | 


Chat the persons joining in such purchase with A. B. Stone, 


as trustee, where the following named persons for the res- 
pective amounts hereinafter given respectively, and cach of 
the parties were entitled to a share in the proceeds, as in the 
following schedule shown, if they performed their agreements 


as contained in said “Exibit A.” 


A. B. Stone. 


Amounts of Debt by M. V. & W. R’y..... . $385,000 00 
Purchase of State National Bank bonds debt, 
Pe (aca. dew nee ae 6877 11 
“ Hancock National Bank bonds, 
OR, na ons vs 5 0s 0a 784 00 
“6 Bee. ae ee Ga, os os oe 100,000 00 
ee Union Bank, of Quincy. Nhecevebs 1,130 00 
“ G. Edmunds, per se........... 14,967 08 
——-—- $508,758 19 
John Fallon. 
Amount pf Debt a by bonds, &c..... S288,000 00 
Purchase of State Nat. Bk. Bonds, ‘debt. Kc. 3,200 00 
“ Hancock County National Bank 
ees, GUE, GO. anc kno une 616 00 
“ Worthington claim bonds, Xc.. 77,000 00 
. $568,816 00 
Less amount costs on 100 bonds pledged... . 128 57 $368,687 43 
Adrian Car Manutacturing Company and 
those under them. ebeueneeuwe 125,255 00 
Hannibal & St. Joseph R. “ee 130,000 00 
James M. Browning, Adm’r ot Timothy 
elie, Gis: ssascidesce, bea 1,413 79 
Te De Ce Oe. kc di kdekcbukdickeoe 1,416 00 
M. B. Greed. «000; i. weaneus enone’ a. 2,000 00 


$ 260,084 79 
$1,187,530 41 


And these parties admit that it became necessary for said 


<a a at 


its 


+19 


479 
0 41 


said 
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Andros B. Stone, as trustee, to pay into court for costs, expen- 
ses of suit, to pay liens and the pro-rata proportion due sever- 
ally to bondholders not joining in said purchase, X&c., the sum 
of S206 462.98 as alleged in the petition, admits the pro rata 
amount due from the Adrian Car & Manufacturing Company 
and those claiming under it, would be the sum of $32,084.74, 
as alleged in the petition. And they further admit that ‘the 
following parties, under and for said Adrian Car & Manufac- 


turing Company paid the amounts alleged in- the petition 


VIZ! 

Premmeauenr Te CN ao ks cee ctscewunes vs eosceureds , hey 135.00 
Fulton Foundry Company........ ie dte~e ee peeueueee wan 2,467 50 
SOOTY BERGE . cdvdenccnscasescsbbbsdosénveceesns ‘+ vemehae 3.207 75 
DEVO. AGRE D. DM. i dcoiea Coenen ee + cccceccecueeel -.. 1974.00 
So Ua I I og i ese ak bhcw a: Ree (6ee 245.75 
Abel Whitnev ... pbs beer eeaeeinisen cectecesesstaedaan ae 
W. S. Wilcox & Co peGe ss poneaeetvate Oe comeen cone sen ee 
. fe 2. ee ee rr bei ceadons wee. 
W i] ‘ox, Carpenter & Swor d, Trustees. ce mia oe aces ka we ee 
Illinois Manufacturing Company ........... cee cess 0 cee Seesaw 
foal TRAGOE. 6ccsice cuecestanns cenedeaseecees «bheus secs Ofte ue 


Which was paid by the parties under said Adrian Car & 
Manufacturing Company, which said payments made and 
constituted the Adrian Car & Manufacturing Company, and 
those claiming under it, the owners of the , 23°}? part of the 
unincumbered railway, as same was purchased by said trustee, 
Andros B. Stone, Plaintiff. 

And these defendants show that their respective amounts 
for which said respective parties should be treated as owners 
inthe said railroad as bid in by Andros B. Stone, and as 
having advanced money thereto ts as follows, to-wit: 


Peninsularlron Company @ bonds $& 15.0000 and paid in cash & 4,935.00 


Fulton Foundry Company Wbonds. 10,000.00 ™ a. oo 
Henry Hart 14 bonds 6 500.00 ” “s 3.07.75 
IHinois Manafactaring Co 20 bonda 8.025.000 Xs 4.935 00 
Mrs. Adelia S. Angell, * bonds 4.000) 00 . “ 1,974.06 
J.R. Bennett & Co, 1 bond 500.00) . - 245.75 
Abel Whitney, 1 bond TA0.00 “ - 245 75 
W.S.Wilcox & Co 1 bond KO.00 «paid in cash 245.76 
W. 8S, Wileox. 1 bond 500 00 “ oe ae 245.75 
Wilcox, Carpenter & Sword W bonds. = 10.000.00 . ‘us Se 
Joel Thaver 30 bond- 8 0000.00) + ' ... 10,002.50 
Wilcox, Carpenter & Sword, 

trustees lien ...... 61,730.00 Oe us —- 

125 $125,255.00 
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And for further answer to said petition of Andros B. Stone 
they say they have no sutticient knowledge to admit or deny 
whether or not Andros B. Stone, trustee, Xc., piticl out in 


connection with said trust property : 


. 
For building road from Hannibal to Louisiana.......... . $356,982 57 
Additional rolling stock for the road. ........66.5 52sec eeees 41.375 00 
Completion of the road from Louisiana to Clarksville ..... 38,618 77 
Nor whether he paid in compromisc to John B. Henderson 22,502 10 
And for improvements to road bed, bridges, Xe... ........ 105,193 98 

For improvements, Xc . the total sum a i .$564,470 52 


with which he should be credited. and thev therefore call for 
strict proof, 
if it so be that same was expended “as alleged then in that 


case. there should be deducted therefrom the amount received 


from 

Chee Ge Becewends’ CHMUMA. oo ccc k ce deoe sess visu ae ae kine ee ee 

Pittsburg “Car X& Locomotive Works,’....... \ wen deus ... 1A80 00 
peaking: Gompether, the GWU GE. oo oncescccicecvondscéencs¢ eee Oe 


And any earnings of the railroad, if any, over and above 
the cost of operating it, if he has received same, and if not, the 
_ ot. Louis, Keokuk & Northwestern Railway managers should 
report same by answer hereto. And by way of further an- 
swer, these defendants show that for the purpdse of maintain- 
ing their lien against the Mississippi Valley & Western Rail- 
way Company, and collecting their said debt, it became and 
Was necessary for them to employ attorneys; that they did 
employ Gillmore & Anderson as their attorneys in said matter 
and that Gillmore & Anderson charged for their services in 
said matter five thousand dollars, and two hundred dollars for 
expenses in said matter; that the whole of said charges of 
Gillmore & .Anderson, except the expenses, are, and remain 
unpaid, and the expenses were paid by Wilcox, Carpenter & 


Sword, trustees, and the said amount is due to said Gillmore 


& Anderson of five thousand dollars, and these defendants | 
show that the services so rendered by Gillmore & Anderson ) 
were for the beuetit of the respective parties to this suit, and 
should be paid severally by them in proportion to the benefit . 


to each, and these defendants make Gillmore & Anderson a 


party to this cross-bill, and ask that their fees mav be appor- 


: 
' 
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tioned and paid from the fund to be divided by this decree. in 
such amounts from each as they shall have been benefited by 


such services. 


Wherefore the said Adrian Car & Manufacturing Company 
et al., petitioners in said cross-bill, pray that the court, upon 
hearing of said cross-bill, may decree a division among the 
several claimants from the bonds, stocks, assets and property 
of the Railroad Company, in the hands of said: Railway 
Company, or in the hands of Dan’l P. Eels, trustee, as they 
severally may be found entitled, that they may be found to 
he the owners of the undivided one-ninth of all said property, 
and the other claimants may be decreed their respective in- 
terests, so that the title and ownership of said property be- 
tween che said parties may be found and settled by said decree, 
for such other and further relief as the facts justify, the court be 
competent to administer and to equity and good conscience be- 
longs. | 

GILLMORE & ANDERSON, 
Atty’s for such Claimants. 

Filed June Uth, IS@S. 

W. P. STAUB, Clerk. 

By C. L. ALLEN, Deputy. 


EXHIBIT 4—TO PLEA. 

To Andros B, Stone, John Fallon, James Shields, Joel 
Thayer, Adelia S, Angell, Henry A. Angell, The “Illinois 
Manufacturing Company,” of Adrian, Michigan, Peninsular 
Iron Company, of Detroit, Michigan, Fulton Foundry Com- 
pany, of Cleveland, Ohio, Henry Hart, J. R. Bennett and 8S, 
IS. Graves, partners as J. R. Bennett & Co., Abel Whitney, 
William S. Wilcox, H. H. Wilcox and George A. Wilcox, 
partners as W.S. Wilcox & Co., William S. Wilcox, Hanni- 
hal & St. Joseph Railway Company, L.. Worthington, James 
W. Browning, administrator of Timothy Gridley, John ©. 
Roberts, Benjamin P. Clifford, William McIntosh, Clifford, 
Roberts & Co. H. S. Carroll & Co., McIntosh, Carroll & 
Co., Amasa Stone, Dan. P. Eels, Leander M. Hubby, Tru- 
man P. Handy, Henry Chisholm, Wm. H. Harris, Henry 
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B. Blood, A. L. Griffin, George Edmunds, Jr, St. Louis, 
Keokuk & Northwestern Railway Company, S. C. Bald- 
win, Henry S. Carroll, William Chisholm, and Gillmore & 


Anderson. , 


You are each of you notified that the Adrian Car & Manu- 
facturing Company, and William S. Wilcox, Samucl M. Car- 
penter and Porter L. Sword, Assignees and Trustees of said 
Adrian Car & Manufacturing Company have tiled their cross- 
bill in the suit of Andros B. Stone, vs. John Fallon and the 
other defendants above named, now pending in the district 
Court of Lee County, lowa, at Keokuk, asking the decree of 
said court to divide the stock and assets of the defendant, the 
St. Louis, Keokuk & Northwestern) Railway Company, 
among the parties to the suit as their interests therein) may 


appear on the hearing. 


And unless you appear and’ answer said cross-hill on or be- 
fore noon of the second day of the next term of Said court, to 
commence the 4th day of March, IS7S, a decree will be 
entered by default against you as prayed for in said crossbill, 
4 GitiMorE & ANDERSON, 

Attorneys for Adrian Car & Manufacturing Co., et. al. 


IN THe Unitep Sratres Crrcurr Courr, District or 


Iowa, SOUTHERN DIVISION AT NEOKUK. 
w 


PENINSULAR IRON COMPANY 
et al, Complainants, ‘ 
vs. 

ANDROS B. STONE, ST. LOUIS, 
KEOKUK & NORTHWESTERN 
RAILWAY COMPANY AND ' 
DAN P. EELS, et al., Defendants. | 


IN Equity. 


The joint and several answers in support of the plea of the 
above named defendants to the bill of complaint in the above 
cause filed by complainants. These defendants now and at all 


times hereafter reserving to themselves all manner of benefit 


und advantage of exception cr otherwise that can or may be 
had to the many errors, uncertainties and imperfections in the 
said bill contained, and for answer to so much thereof as thes 
are advised, it is material for them to answer, they answering 
say as to the allegations of paragraphs 50 to (1, inclusive, of 
said bill: That they deny all manner of fraud and combina- 
tion set out in said bill against them severally or collectively. 
They deny said suit of Andros B. Store against John Fallon, 
et. al., including each and all of complainants, in the district 
court of Lee county, lowa, at Keokuk, commenced on the ISth 
dav of July, IS77, was brought by said Andros B. Stone to 
cheat, wrong or defraud complainants of any interest, or was 
brought to deprive compainants of any rights or interest in 
and to the railroad property so held by said Andros B. Stone 
in trust, as alleged in said bill. 


And these defendants deny that it Was eve represented to 
complainants, or either of them by Stone or Edmunds, that 
because Fallon or Shields, his assignee, had not made pay- 
ments required of them to be paid as purchase money, it was 
necessary to commence a suit, and that for form’s sake it was 
necessary to make all the complainants in this proceeding 
party. Deny it was represented to complainants, or either of 
them, that Stone or Edmunds would protect the rights of 
complainants in’ said suit by either Stone or Edmunds, 
Deny that in said suit complainants trusted said Stone and 
Edmunds. Deny that said Stone or saul Edmunds did de- 


ceive or defraud complainants in said matter, 


Wherefore, these defendants pray to be dismissed herefrom 


with their costs in this behalf most wrongfully sustained. 


GitLMorRE X& ANDERSON, 
Solicitors for said Defendants 
Tames Hl. ANDERSON, 


Josepi G. ANDERSON, 


Counsel. 


een etinee erate aaa aoe 
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IN tHE Crrcurr Court or THE UNITED Srates, [D1s- 


TRICT OF IOWA, SOUTHERN Diviston, KEOKUK. 


PENINSULAR TRON COMPANY 
et Al. Complainants, 
Vs. 
ANDROS B. STONE, 
itn Sk. tA Bovawun 
NORTHWESTERN RAILWAY | In Equity. 
COMPANY, and 
THE CHICAGO, BURLINGTON & 
QUINCY RATLROAD COM- 
PANY. 
Et. Al. Defendants. 


i 


The plea of the Chicago, Burlington & Quincy: Railroad 
Company, defendant above named to the bill of complaint filed 


in said cause above entitled: 


The defendant above named, by prostestation not confessing 
or acknowledging the matters and things by said bill set forth, 
and alleged to be true, for plea to the whole of said bill, 
respectfully says: 

That this defendant joins in plea of res adjudicata of its 
co-defendants, Stone, Eels, and the St. Louis, Keokuk & 
Northwestern Railway Company filed herein of date July 
ISS1, and supported by the afhdavit of I]. B. Blood, of date 
July oth, ISSI, and joins also in the answer in support of said 
plea filed of same date on behalf of the same parties. 

This defendant adopts and. states all the allegations of the 
said plea and answer, and pleads the same on its own behalf 
and asks that the same may be held and considered in its in- 
terest with the same force and to the same extent as if all the 
said wlegations were herein specifically stated and repeated. 

And this defendant prays to be dismissed herefrom with 
its costs In this behalf most wrongfully sustained. 

Joserpu G. ANDERSON, W. W. BaLpwin, 

James H. ANDERSON, Colicitor for Defendant. 

Of Counsel. 


te a er 
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1 hereby certify that I have carefully read the plea of res 
adjudicata filed by Andros B. Stone and others, and referred 
to in the foregoing, and in my opinion the said plea is well 
founded in point of law, and the same is made and filed in 


pursuance to that opinion, 


W. W. BaLpwin, 
Solicitor for defendant, 


C.B. & Q. RK. R. Co. 


ee 


UNITED STATES OF AMERICA, |} 
District or ILLiNors, \ 

I, Henry W. Weiss, being sworn, on my oath state that | 
um Acting Secretary of the defendant, the Chicago, Burling- 
ton & Quincy Railroad Company; that I reside at Chicago, 
und that the foregoing plea is filed in good faith, on advice of 
counsel, and is not interposed for delay, and is true in point of 
fact. 


Hunry W. Wertss, 
Acting Secretary. 
Subscribed and sworn to before me by HL. 
| SEAL. | W. Weiss, this 9th day of July, ISSI. 
Lester O. Gopparpn. 
Notary Public. 
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UNITED STATES OF AMERICA. 


In the Circuit Court of the United States for the 
District of Iowa, In Equity. 


SOUTHERN DiIvIsSION AT KEOKUK. 


“Tht PENINSULAR TRON Company, Abel Whitney, 
as trustee; Adelia S. Angell, Joseph C. Hart, 
Jane S. Hart and William S. Wilcox, as adminis- 
trators, etc., of Henry Hart, deceased; Joseph R. 
Bennett and S. Edson Graves, partners, under 
name of J. R. Bennett & Co.; William S. Wilcox, 
Henry H. Wilcox & Geo. A. Wilcox, partners, 
under the name of Wilcox Bro. & Company; 
William S. Wilcox, Abel Whitney; Samuel M. 
Carpenter and Charles Wason, survivors of them- 
selves and Wm. F. Smith, deceased, partners un- ¢ 
der the name of the “Fulton Foundry Company | 
and Leander M. Hubby, 

Complainants, 
\S. 


Andrus B. Stone, Dan. P. Eels, The St. Louis, Keo- 
kuk & Northwestern Railway Company and the 
Chicago, Burlington ant Quiney Railway Com- 
pany, 


Defendants. 


In this cause the said defendants, Andrus B. Stone, Dan. 
P. Eels and the St. Louis, Keokuk & Northwestern Railway 
Company having filed a plea to the whole of the bill and an 
answer in support of said plea, and the said defendant the 
Chicago, Burlington & Quincy Railway Company having 
joined imi said pleacand answer, and adopted the defense 
thereby made. Therefore, on motion of H. Scott Howell 
and WA. Underwood, solicitors for said complainants it is 
averred that said plea be and the same hereby is set down for 


argument, 


~eeemameoenrene one 
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To rue Clerk or saip Cour, 
SIR: 
Please to enter the foregoing order in the order 
hook for orders of cause kept by vou and oblige, 
H. SCOTT HOWEL, 
WoL. UNDERWOOD, 


Dated July ith, ISS]. Complainants Solicitors. 


In TrHE Crreurr Court, Districr oF lowa, 
IN Eourty. 


THe PENINSULAR TRON COMPANY 
et al, Complainants, 
Vs. 


Awpros B. Strone, et al, Defendants, 
Application for Order Setting Plea. 
To the Clerk of said Court. 
Filed August 30, ISSI, 
H. KR. LOVE. Clern. 
By Enie |. Leecn, Deputy. 
HW. SCOTT HOW Biel 
Ww. A. UNDERWOOD, 


Complainants’ Solicitors. 


THE PENINSULAR IRON WORKS,et al. U.S. 
vs. Circuit 

A. B. STONE, et al. ys 

OW, 


By agreement of Council complainants have until the 
loth of August, ISS], to take issue upon the pleas. Filed by 
respondents in above case. 

GILLMORE & ANDERSON, 
Solicitors for Defendants. 
July 30, SST. | W. A, UNDERWOOD, 
Hl. SCOTT HOWELL, 


Council for Complainants. 


er atin 
shone eet sansaneettibaneee ee 
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Agreement to take issue, Xx 
Filed August 3d, ISS 
H. KR. LOVE, Clerk, 
By Ene J. Leecu, Deputy. 


Unirep Srares Circurr Court, Iowa, SOUTHERN 
DIVISION AT KEOKUK. 
PENINSULAR IRON CO. et al. 
Vs, . Trial Notice. 

ANDROS B. STONE et al. \ 

To rure CLERK OF SAID Court AND TO THE RESPONDENTS 

IN ABOVE NAMED CASE: 

The ISSUCS formed by the plea of respondents to the bill of 
complaints, having heretofore been set down for argument, 
notice is hereby given to the clerk and respondents that the 
hearing of said matter will be had at the next January term, 
ISS? of said’ court. 


W. AL. UNDERWOOD and 
H. SCOTT HOWELL, 
«December 21, ISS1. Complainant’s Solicitors. 
Filed December 22%, ISS]. 
Hi. KR. LOVE, Clerk. 


iy Ernie J. Leecu, Deputy. 


In rue Unirep Srares Crrcurr Court, District 
oF Iowa, At KEOKUK, 
PENINSULAR IRON COMPANY, 
Vs. 
ANDROS B. STONE, DAN. P. EELS, : 
ST. LOUIS, REOKUK & NORTH. | In Equity. 
WESTERN RAILWAY CO. and 
CHICAGO, BURLINGTON & QUIN- 
CY RAILROAD COMPANY. 


Now come defendants above named and by leave of Court 
hist had and obtained, amend their answer in the above cause 
heretofore filed and make this their joint and several answer 


to the bill of complainants in this cause exhibited by complain- 
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ants not Waiting their plea and these Defendants now and at 
all times reserving to themselves all manner of benefit and 
advantage of exception or otherwise, that can or may be made 
or had to the many imperfections, errors and uncertainties in 
said bill contained, and for answer to said bill in support of 
their plea in this cause filed, or to so much thereof as they are. 
advised, it is material for them to answer, answering say: 
That they deny Andros B. Stone in the first days of June 
ISG. applied to all the orators except Hubby, or to the inter- 
ests now represented by them alleging the cash sum required 
to be paid into Court upon the purchase of the Mississippi 
Valley and Western Railway Company and the proportion 
of the sum of pro rata of the interests of the orators was 
8245.09 for each bond of IS72, and that Stone alleged they 
should each pay as many times $245.75 as they had bonds. 
Deny Stone demanded same of orators respectively. These 
defendants however, admit the said Stone demanded of Wilcox, 
one of assignees and trustees, the sum of S30,8S44.12-100 dol 
lars for the interest in the aggregate represented by Adrian 
Car & Manufacturing Company in the amount then required 


by the Court to be paid in cash, $255,000, but did not attempt 
to divide it among the holders of interests under the said 
Adrian Car & Manufacturing Company. And admits each 
of the orators holding under the Adrian Car & Manufacturing 
Company did in fact pay to him as trustee in said matter 
$245.75 for each and every bond of IS72, they respectively 
held. , 

They deny that Andros B. Stone represented to Leande: 
M. Hubby that his proportion of the amount to be paid by 
him was S200. Deny that said Hubby only held 11 of 
the bonds of said road but they allege he had a much larger 
interest and he was one of the associates of .\. B. Stone in 
making the purchase. Deny that said Stone told Hubby that 
it Was proposed to sell the road to a new Company to he or- 
ganized, and that the bonds and stock of the new company 
were to be delivered in payment to said Stone and that each 
party would receive his pro rata share of both stock and bonds. 
Denv Stone and Fallon were partners under the firm 
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name, of A. B. Stone & Co. or otherwise. Deny that the 
bonds of Stone belonged to any such firm or co-partnership. 
Deny that Stone & Fallon were each lable for the pro rata 
sum due on the bonds of both. Deny Stone was liable to pay 
anything for or upon Fallon’s bonds, as alleged in paragraph 


ith, of said bill or otherw Ise, 


Deny that Stone incorrectly stated to the orators the amount 
due from orator or that Stone has since attempted to reduce 
any of orators proportion in the property acquired under his 
trust. Deny that the true method of calculation pro-rata to be 
paid by each of complainants is as alleged in paragraph 32d, 
ot the bill. 


Deny that in the matter of pro-rata payments they de- 
pended on Stone and did not give the matter personal atten- 
tion. Deny that Stone gave any of the parties, except the 
Adrian Car and Manufacturing Company in the aggregate 
the amount of the pro-rata due by each when they paid him 
any money. They deny said Stone was guilty of any fraud, 
but allege he acted in perfect good faith in making assess- 
ment of the pro-rata payment due by each as alleged in para- 
graph 34d of said bill. 
: They deny that the complainants were authorized the trans- 
fer of the property to the St. Louis, Keokuk and North- 
western Railway Company. They deny that said Stone had 
no authority to reserve any part of the consideration for build- 
ing, completing, finishing Gr equipping additional road, o1 
equipping the road already built. Deny such reservation was 
unauthorized, but they show sime was fully authorized by the 
contract of March 27, ISd5, shown by the bill and was neces- 


“ary-to make of any Value the road then built. 


They deny that by the terms of any contract between Stone 
and Fallon, then in existence, Stone could take no steps with 
out the consent of said Fallon. Deny that two-thirds of the 
whole joint interest was required to concur in any sale, but 
they show that the contractof July Tith, IS74, was superseded 
by the contract of March 27th, INj2, attached as an exhibit to 


the bill as the same ts charged in section 37, of said bill. 


°* 


e™ 


141 


They deny that the statement in the deed of Stone to th 
Railway Company, and-in Stone's offer to cons ev, that he was 
directed by a majority in interest of all parties signing such 
agreement was false, and they alleged a large majority in in- 


terest did so direct such convevance, as alleged in bill 3S, 


They deny that complainants had any interest in the $600, 
OOO bonds, or notes an: mortgage. Deny that same was not 
cancelled by proper authority. Deny there was any necessity 
of any consent of compliinants as alleged in bill 4hst and 42d 
paragraphs, : 

They deny that $1,100,000 of bonds secured by mortgage 
were available for the purpose of paving orators what was 
clue them of the cost of construction of eye) miles of road its 


alleged in bill, paragraph 44. 


They deny that orators were entitled to receive any aliquot 
part of the consideration of the conveyance by Stone to the 
Railway Company, except their share of the stock of the 
Company. Deny orators were entitled to receive any part 
of the S165.0000 cash, or SHOOQOO notes, or that part of the 
S” T00,000 bonds. 


Deny complainants have any right to a vendors o1 
other lien on the property. © Deny they are entitled to have 
the S600,000 mortgage stand as security to them for any 
sum whatever. Deny they are entitled to any foreclosure of 
such mortgage, same having been cancelled with authority 
of the parties in interest. Deny tiey are e ititle to receive 
from said Kels any of the bonds of mortvage ‘ f Nov. 14), 
IST5. Deny they are entitled in this proceeding to any ac 
counting from Eels for his disposition of the bonds under said 
mortgage. Deny they are entitled to any part of the same. 
Denv orators are entitled to receive from said Stone any othe: 
part of the consideration of the con, CV Ane ec of the road to the 
St. Louis, Keokuk & Northwestern Railway Company except 
their proportion of the stock of said Company, which they 
have already received. 

They deny the right of complainants to an accounting at 


this time from and by said Stone of the consideration se re- 
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ceived by him for the conveyance, the said Stone having al- 
ready fully accounted for same in the decree of Stone v. 
Fallon set up in the plea as alleged in paragraph 45 of the 


ball, 


They deny any part of the bonds of said road have been 
used to settle ‘thy suit brought yy Shields, assignee of Fallon 
against Stone fora violation of a private agreement between 
Stone and Fallon. Deny that any such bonds were used to 
settle a claim of Louis Worthington against said Stone and 
Fallon as partners as alleged in paragraph 47, or otherwise. 

hey deny that after the decree of Stone vs. Fallon, Sep- 
tember Yth, ISTS, said Stone continued to act as trustee, his 
said trust having been closed by said decree as alleged in 
Sth paragraph of said bill. 

They deny complainants are entitled to any accounting by 
said Stone for any portion of the purchase price of bonds of 
Nov. LO, IS75, or for any proportion of any loss on bonds 
sold under price or otherwise as alleged in paragraph 49th of 
said bill, 

They deny that Andros B, Stone in the summer of 1877, 
informed or caused Edmunds to inform the orator that Fallon 
and Shields his assignee continued to refuse to make pay- 
ments of his pro rata proportion of monies to be paid in cash, 
and that to compel him to do so it was necessary for forms 
sake to make all the orators party, but that no right of their's 
was to be litigated, and that Stone an} Edmunds would pro- 
tect the rights of orators. Deny that orators trusted in 
said suit to Stone and Edmunds. Deny that Stone and Ed- 
munds persuaded orators, it was unnecessary for them to look 
after any interests, which they might have, that said Stone 
would look out for them, and that the only person, he, Stone 
was after was said Falion or said Shields, the assignee of 
Fallon as alleged in paragraph 50, or otherwise. 

Deny that Gillmore & Anderson, without the knowledge 
of Wilcox, Carpenter & Sword filed a cross petition in. said 
suit of Stone vs. Fallon for Wilcox, ( ipenter & Sword; but 


they admit the filing of said petition. 
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Deny that the suit of Stone vs. Fallon et al., was managed 
by Stone’s attorneys on both sides, as alleged in paragraph 9, 
of the bill. Deny that as to such cross-bill Gillmore & An- 
derson were attorneys for said Stone Deny that in the find- 
ings or decree in Stone vs. Fallon there was no determination 
that the S600,000 mortgage had been cancelled. Deny that the 
said decree did not dispose of the $165,000 cash received by 
said Stone. Deny that said decree did not dispose of any of 
the consideration so paid by Stone for convevance of the rajl- 


road, as alleged in paragraph 56 of the bill. 


Deny there were no allegations in the pleadings of said 
suit of Stone vs. Fallon to sustain the deeree. Deny the said 
Stone made illegal conditions in his sale to the railway com- 
pany. Deny orators have any vendors or other licen on the 
railroad. Deny Stone undertook to protect orators’ rights in 
said suit. Deny injustice was done orators by said decree. 
Deny said decree was in any manner fraudulent as alleged in 
paragraph oS, of said bill or otherwise. 

They deny that orators have not consented to their interest in 
said trust to be encumbered for building additional railroad as 
illeged in paragraph 5414 of said bill. 

They deny orators did not know of said decree until Febru- 
ary, ISSI, as alleged in the bill, paragraph 61. 

Thev deny the stock so received and now held by the 
orator ‘is or was worthless. Deny it was a farce to send it to 
complainants, as alleged in paragraph 62 of said bill. 

They deny that said Stone was about to sell bonds to the 
Chicago, Burlington & Quincy Railroad Company at a price 
nearly if not quite par to put the matter bevond the reach of 


orators as alleged in paragraph 63 of said bill, 


They, deny Stone refused to settle with orators, but show 


that he has so settled by said decree. 


And these defendants aver that all the findings, determina- 
tions and adjudications in said decree and in the report of 
referees set out in the plea are true, valid, binding and_ con. 


clusive upon all the parties to this suit and that all the allega- 
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tions in plain alls’ bill which in UNV IW Se © miflict therewith or 


inconsistent therewith are false and hereby dented, 


And these defendants and each of them expressly deny all, 
each and every of the frauds and combinations charged against 
them or either of them in said bill, “and deny the facts, and 
each of them upon which the said charges of fraud and com- 


bination are founded, 


Wherefore having answered thus fully in support of their 


plea they pray to be hence dismissed with their costs, 
ANDERSON BROS. & DAVIS, 


| Attorneys for Defendants. 
James Il. ANDERSON, 
Josep G. ANDERSON, 
Counsel. 
Filed March 16, ISS. 


Hl. KR. Love, Clerk, 
By Erie J. Leecnu, Deputy. 


Ix tHE Crrcurr Courr or THE UNITED STATES 
FOR THE District oF Iowa. 


Nlarch, TSS. 


PENINSULAR IRON COMPANY,etal. , 


2 


ANDROS B. STONE, et al. \ 


This case is before the court upon the question of the suf- 


ficiency of the plea of res adjudicata interposed by the respon- 


dents as a barto the present action. 


Awnpersown Bros. & Davis. in support of the plea. 


W. A. Unprerwoop and H. Scorr HOWELL, covftra. 


McCrary, Circuit Judge. 


All the allegations of fraud contained in the bill being de- 


nied, we are to assume, for the purposes of this hearing, that 


the adjudication in the case of Stone vs. Fallon pleaded in bar, 


is valid and binding upon the parties to it and their privies. 
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And the only question presented by counsel now is, \W hether 
the present complainants show by their bill that they are en 


titled to some relief consistently with that adjudication, 


Before determining finally that the complainants’ whole 
case is met by the plea of res adjudicata, [ should desire to 
examine carefully the very voluminous and somewhat confused 
record before me. This | have not, at present, the time to 
do. And as the parties are at issue upon questions of fact, 
and the controversy could not be ended by any ruling I might 
make at this stage of the proceedings, | think it proper to 
postpone, until the final hearing, a decision of the question 
whether the plea is a coud defense to the whole bill. It is 
certain that the adjudication, if it shall stand, is a bar, to most 
of the matters alleged in the bill. For, if. free from fraud, it 
is conclusive, not only of all the issues actually joined, but of 
all the matters which the defendants might properly have 
pleaded by way of defense in that suit. United States vs. 


Phrockmorten. YS United States, OL. 


Since, however, there must necessarily be a future hearing 
upon the proofs to be. adduced, 1 think the more convenient 
way to try the case will be upon bill, answer and proofs, in 
the usual course. Without therefore, determining whethe: 
the plea is good as to the whole bill it is ordered that it stand 
for an answer; and that the case proceed accordingly. The 
defense of a former adjudication set up in the plea, is equally 


available if the plea be considered as an answer. 


PENINSULAR TRON COMPANY, ) 
Vs 


A. B. STONE, et at \ 


MEMORANDUM AND onpien. Filed March ?. ISS”, 
i. me Love. € lerk. 
1h) rie J. Leech, Deputy. 


McCrary, Circuit Judge. 
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IN trHeE Unrrep Sratres Cirecurr Court, District 
or lowa. At KEOKUK. 


“The PENINSULAR [TRON Company, ABel 
Whitney, trustee for himself and Charles 
Rynd, Porter L. Sword, Walter S. Sears, 
Channing Whitney and William S. Wilcox 
and for Illinois Manufacturing Company 
and estate of Henry Hlart, deceased: Adelia 
S. Angell, Joseph C. Hart, and William 
S. Wilcox, and Jane S. Hart, adminis- 
trators of estate of Henry Tari, deceased; 
etc., of Joseph R. Bennett and i? Eedson 
Graves, partners, as J. R. Bennett & Co. 
William S. Wilcox, Henry H. Wilcox | 
& Geo. A. Wilcox, partners, as Wilcox, | 
Brothers & Co., William S. Wilcox, Abel | 
Whitney, Samuel M. Carpenter, and 
Charles Wason, partners as “Fulton Foun- 
dry Company and Leander M. Hubby,” 

Complainants, 
Ve 

Andros B. Stone, The St. Louis, Keokuk 
and Northwestern) Railway Company, 
Dan. P. Eels, and Chicago, Burlington 

so and Quiney Railroad Company, 
Respondents, 


In Eaurry. 


The joint and several answers of Andros Bb. Stone, St. 
Louis, Keokuk & Northwestern Railway Company and Dan. 
P. Eels to the bill of complaint exhibited against them in the 
suit aforesaid, amending their former answers in this cause 
filed, 

1. And these defendants, now and at all times reserving 

# unto themselves all manner of benefit and advantage of excep- 
tion or otherwise that can or may be had to the many errors, 
uncertainties and imperfections in said bill contained; their 
plea heretofore filed herein, having by the Court been ruled’ 
to stand for answer in this cause, and by way of amendment 
to their said plea as an answer, and without waiving same, 
and at all times now and hereafter insisting on same by way 
of defence to the said bill as in said plea set forth, and to the 
answers in support of said plea, and for answer to so much of 
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suid bill as they are advised it is material for them now te 
answer, these defendants answering say: 


2. That complainants have no right and ought not to have 


and maintain this action for the reason that.all and singular 
the matters and things set forth in said bill are res adjudicate 
and have heretofore been duly determined by the proceedings 
duly had and set forth in the suit, wherein Andros B. Stone 
was Plaintiff, and John Fallon, Peninsular [ron Company, 
William S. Wilcox, Samuel M. Carpenter and Porter L. 
Sword, assignees of Adrian Car & Manufacturing Co., the 
Hlinois Manufacturing Company, Fulton Foundry Co., Henry 
Hart, J. R. Bennett and S. kK. Graves, partners as J. R. 
Bennett & Co. Abel Whitney, William S. Wilcox, Hl. TH. 
Wilcox and George A. Wilcox, partners as W.S. Wilcox & 
(‘o.. William S. Wilcox, Adelia S. Angell and Leander M. 
Hubby were defendants in the District Court of Lee County, 
lowa, at Keokuk, by decree duly made in said proceeding as 


shown by the plea heretofore filed in this cause and answer. 


3. And these defendants for further answer admit the alle- 
vations of the said bill contained in paragraphs | to LO thereof 
inclusive. Except they show that the allegations of paragraph 
are not stated in the order in which they took place, but the 
distribution to the bonds did not take place until long afte: 
the bid of S612,000, two vears thereafter, and was not know 
at time of the bid. They admit that about the 27th day 
of January, IST5, A. B. Stone broached the subject of 
forming a purchasing association, which these defendants 
show was carried out by the agreement of March 27, IS75, 
attached to the bill as exhibit A, said Exhibit A being the 
contragt so made and said contract being admitted, all state- 
ments as to its effect, contrary thereto in paragraphs Il and 12 
of said bill are denied by these defendants. They admit the 
ownership of the 125 Adrian Car & Manufacturing Company's 


bonds, as alleged in paragraph [2 of said bill. 


4. \nd as to the interest of [.. M. Hubby as set out in 


paragraphs lS and 24 of said bill, these defendants show ; 


>» That said Leander M. Hubby was one of the associates of 
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A. B. Stone in the proceedings mentioned as owning rit. 
bonds of tlic Mississippi Valles X Western Railway € les its 
being held by JA. B. Stone and his associates, and same was 
all held and controlled in said proceeding by .\. B. Stone for 
himself and the others interested with him in said matter) and 
these defendants show that the said .\. 3. Stone and his as 
sociates were as follows: the said A. B. Stone, Amasa Stone, 
Estate of S. Witt, Dan. P. Eels, H. Chisholm, L. M. Hubby 
and T. PP. Tlandy were the owners of the Decatur Rolling 
Mill Company ~ who had a debt irainst said Mississippi Valley 
X Western Railway Company of 8164,000, for which they 
held 3S of such bonds of IS72 of satd Railway Company, 
ant the said Railway Company also owed one John B. Alley, 
S205.000 and interest accumulated thereon, which debt was 
sccured by a mortgage securing SSOOQOQ0> of bonds, which 
bonds and mortgage were alien on the property of the Mississ- 
ippt Valley & Western Railway, prior and paramount to the 
mortgage securing bonds of IS72, hereinbefore referred, of 
Which issue the 32S held by the Decatur Rolling Mill Co. 
was, and said Decatur Rolling Mill Company desiring to re- 
lieve the property of the said Railway Company so that the 
mortgage of IS@2 securing their 82S bonds should be a tirst 
licen thereon, procured Amasa Stone one of the stockholders 
to advance the sum of S2?5.0K0 to take up the debt and bonds 
duc Alley, and thereupon said prior bonds were surrendered 
and said prior mortgage was cancelled, and upon same being 
done the said) Mississippi Valleys & Western Railway Com- 
prettay pledved to the Decatur Rolling Mill Company bow of 
the bonds of IS7°2 as security for the debt to Decatur Rolling 
Mill Company advanced by .Amasa Stone of $225,000, mak- 
ing with the 32N-bonds theretofore held 1) them, 44S of the 
bonds of ISi2 of the Mississippi Valley & Western Railway 
Company held by and for the Decatur Rolling Mill Com- 


pany. Phat the parties who owned the Decatur Rolling 


Nill Company were as follows: A. B. Stone HO-P5tiths, 


Amasa Stone 6§0-250ths. W. HL Harris 50-250ths, Dan. P. 
els 11-250ths, Ira Parris 1O-Y50ths, TL. Chisholm. 30-250ths. 
TT. P. Handy 19-250ths, and L. M. Hubby 15-250ths, and 


upon a partial distribution of said bonds, L. M. Hubby was 
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awarded PL of said bonds of the Mississippi Valley & Western 
Railway Co., besides which he owed 15-250ths of the Deca- 
tur Rolling Mill Company and its interest in the balance of 
said G7 bonds. 

i. And these defendants further show that mma division 
among the parties so represented by A. Bb. Stone and his as- 
sochites of the stock of the Company after the decree 
in Stone vs’ Fallon, wherein said A. B. Stone and his as- 


SOCTUTES Were held te be the OWDCTS of “ss ‘@ parts of the 


ee. KH). 
property of the Railway Company. The stock was divided 
up and said L. M. Hubby received from the St. Louis, 
Keokuk & Northwestern Railway Company shown to have 
heen received Hy = Ml. Hubby by paragraph thst of the bill 
of complainants, which said stock, common and preferred, 
was and is the same way and manner each of the other of the 
associates, ana A, b. Stone rec C1\ ed 1) consideration of then 
bonds and advances in the purchase of the road and the sail 
wnount of stock was all the stock he was entitled to in con 
sideration of his advances, and. the same was the equal pro 
rata, Which each the said A. B. Stone and his other associates 
received therefor in said matter being for his interest 1o-250ths 
of the Decatur Rolling Mill Company, and for his advances 
to pav into Court for purchase money of said railroad at sacl 


foreclosure sale and was all he was entitled to receive. | 


7. These Defendants admit that the bonds alleged in para- 
graph b4th of said bill were used by sail .\. B. Stone in such 
purchase. 

S. These Defendants in answer to paragraph YS of said bill.’ 
deny that A. B. Stone represented to the Complainants there- 
in named that the sum pro rata to be paid bys each bond under 
the Adrian Car & Manuracturing Company was $245,790, but 
he shows that he made the assessment of the amount to be 
paid by the Adrian Car & Manufacturing Company as its pro 
rata of the amount to be paid mto the Ll nited States (Circuit 
Court at St. Louis in the purchase of said property was 
SSON44:19 of the SPSHANKNI to he then pari nto 
Court. And the said A. B. Stone thereupon — nott- 
fied «=©=Wilcox, Carpenter & Sword of — the © gross 


Pow 


amount, and how they assessed it he does not know, 
but presumes same. was divided pro-rata to each of the [25 
bonds without calling on the trustees to pay anything on the 
lien which they held on cars on the road for any part of such 
pro-rata, and in that way the bonds held by parties claiming 
under the Adrian Carand Manufacturing Company paid more 
than owners of other bonds and afterward upon payment of 
S1E1L462.0S intocourt a further assessment of S1.240.62 was 
made, making im all a total assessment on Adrian Car & 
Manufacturing Company parties of S52,0S4.74; and these 
defendants deny all, and every charge of fraud on the part of 


sud Stone i making such assessment. 


+}, These defendants admit the formation of the St. Louis, 
Keokuk & Northwestern Railway Company for, and in the 
interests of all the cestads gue trust under A. B. Stone, as 
trustee, and the conveyance by A. B. Stone to said company, 
at the direction of a majority in interest of cestazs gue trust, 
and they deny said conveyance was not authorized by a ma-s 
jority in interest of the parties then holding under A. B. Stone, 
as trustee, an interest mr said property, the same having been 
done at the direction-of Andros B. Stone, .Amasa Stone, Dan. 
om representing estate of S. Witt, Henry (‘hisholm, LL. 

.- M. Hubby, T. P. Handy, E. Bb. Carroll & -Co., the Decatur 
Rolling Mill Company, William Chisholm, S. Witt, W. H. 
Harris, Hannibal & St. Joseph Railroad Company, Joe! 
Thayer, A. B. Stone & Co., who held a large majority of the 
interest represented by A. B. Stone, both as holders of bonds 
in the Mississippi Valley & Western Railway Company, and 
in having made advances of cash to be paid into court upon 
such purchase. 

1. And these Defendants show that they admit a deed was 
made by Andros B. Stone, as alleged in paragraph South, of 
said bill, and they further show that uA. B. Stone on the [th 
dav of September ISS, after a decree m Stone vs. Fallon 
made aconveyance of the portion of said Mississippi Valles 
X Western Railway from Canton, Missouri, westward to the 
St. Louis Keokuk & Northwestern Railway Company in > 


pursuance of his offer to cony Cy the road as set forth in para- 
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graph. 36 of said bill of complaint in this case filed as more . 
fully and at large appears by a copy thereof, hereto attached, 
marked “Exhibit A,” and made part hereof. 


Il. And these defendants show that as to paragraphs 40 
and 41 of said bill they admit such a mortgage, as alleged. 
was executed and filed for record, but the notes were never 
issued and were never used and said mortgage was afterward 
cancelled by consent of all parties and the cancellation thereof 
by paper attached hereto by copy was duly made, which saul 
cancellation is made part hereof and marked «Exhibit B,” and 
these defendants deny complainants had any interest: m= sail 
mortgage, same having been only intended to be used mcon- 
structing the road, and to be afterward taken up by the $2,700, 
(MM) bonds, which were used in the first instance, and said 


mortage Wis therefore cancelled, 


I%. And these defendants admit the execution of the mort- 
gage set forth in paragraphs 42 and 43 of said bill. And 
they deny that complainants are entitled to receive the amounts 
claimed in’ paragraph 45 of said bill, for they show that the 
conveyance by A. B. Stone to the St. Louis, Keokuk & North- 
western Railway Company was not a sale but a mere transfer 
of the legal title of the road from himself as trustee to the 
company formed by and for the cestuzs gue trust in pur. 
suance of the contract of March 27, IS75,) “Exhibit A” to 
petition, Dens that Stone in fact received S1T6H5000) in) cash, 
as alleged, but show that same was the full amount of stock 
subscribed by said Stone, as trustee, for all the costuis gute 
trust, and was in reality used in purchase of the road and 
paving costs and these not joining in the purchase of creditors 


of Mississippi Valley and Western Railway Co. 


Ik. The SG00.000 notes were never issued as hereinbefore 
shown, and as to the 82,700,000 bonds mentioned in paragraph 
1 of said bill, same were placed in the hands of Dan. P. 
Eels, trustee, along with all the stock of the company, for the 
purpose of being used in construction of the unfinished por- 
tion of sail road, and same were so pledged for parties 


making advances for such purpose, at the time of the decree 


said decree it was adjudged that 
tion up to that time: said road not at that time 
which SOOO Of sane 


merdye s its fern by sac decree: 


B. 


to Louisiana, interest atier May 1, 1878, 


Cleveland Rolling Mill Co., tor Iron, interest after 


1, INTS, 


loel Thaver, tor advances tor construction, 
lo various parties holding notes by the Co, 


RB. Stone tor construction ot road trom Lousiana to 


Clarksville 


Clifford, Roberts & Co., McIntosh, Carroll & Co., and H. 
S. Carroll & Co, for 


Clarksville 


Making a total sum tor which said bonds, 1,800, 
stood pledged, of... 

i meme 

Six hundred and cights 


ixht 8-100) dollars. 


14. 


the matter of said Railway, the Railroad Company then and 


Stone tor advances extendiny road from Hannibal 


And these defendants show 


in Stone vs. Fallon. set out in the bill of complhunants, and hyy 
same was security for the 
following sums to the following named persons for construe- 


havine been 


~ 


built from Clarksville to Dardenne,. a distance of 45 miles, for 
homes was applicable and the othe 


1 SOO0O was pledged in hands of Eels for the following 


S338, 130 20 
S87 24 41 
2 600 OO 


Dihivs 40 


31.506 41 


S0078 60 


en en 


$680,668 02 


thousand, six hundred and sixty- 


decree of 


September Vth, Sas, ana the deed executed yy A, B. Stone, 
September [6th, ISTS, to the St. Louis, Reokuk & Northwes- 
tern Railway Company, the road west from Canton, the said 
B. Stone had fully accounted for and rendered up all the 
property which he had held, as trustee, and that said decree 
took cognizance of and disposition made of all the proceeds 
of the road which he had therefore held as trustee, and from 
that time he ceased longer to hold any of the property, as 
a trustee, and his trust ceased; the stock being divided among 
the owners thereof in pro-rata proportion, and the bonds being 
in the hands of Dan. P. Eels, trustee, for the parties who had 
advanced money on the bonds, cts pledged nl the hands of said 
els; the trust in the part of said A. B. Stone became and was 


fulfilled and ceased and said Stone no longer was trustee in 


cL thy 

the 
truc- 
been 
. for 
thes 


Wing 
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thereafter being and representing the same interest which had 
been theretofore held by said A. B. Stone as trustee, and such 
cestuis gue trust became joint owners of said Railroad and 
property, and their interests in same was fixed and determined 
by said decree in the case of Stone vs. Fallon, et al., in the 
District Court of Lee County, Iowa, at Keokuk, on said Yth 
day of September, A. D. IS7S. 


lo. And these Defendants further show, that after the De- 
cree made September Sth, ISaS, by the District Court of Lee 
County, Lowa, at Keokuk, in the suit of Stone vs. Fallon, set 
out as Exhibit G. to Plaintiffs bill, the Secretary of the St. 
Louis, Keokuk & Northwestern Railway Company in pursu- 
ance of said deerce at once proceeded on the basis of such de- 
cree to divide the stock of the Company pro-rata among the 
stockholders, a cestuzs gue trust under .\. B. Stone, as found 
by said decree and issued to Complainants their ratable pro- 
portion thereof as alleged by Complainants in paragraph 61 of 
said bill of complaint, which these defendants admit the seere- 
tary sent to the respects c complainants its alleged, and on the 
dl day of December, IS7S, a meeting of the stockholders of 
the company was duly held, and directors were duly elected. 
And said directors on the 28th day of January, IST), at a 
meeting duly held,among other proceedings, passed the fol, 


lowing resolutions, 


WHEREAS, the St. Louis, Keokuk & Northwestern Rail- 
way Company its indebted to divers parties in a large amount, 
most of which ts now due, for which debts a large number of 
its bonds of November 10, 1S75, are pledged, and said com- 
pany being unable, without placing its bonds, to pay said 
debts, said bonds are in danger of being sacrificed under said 
pledges; whereas also, it is believed to be for the interest of 
said Company and its Stockholders to complete its road to 
Dardenne, requiring an outlay of $475,000, and said company 
is unable, without placing said bonds, to complete its road. 
And whereas the Directors of said road have, with the con- 
sent of partres holding said pledges, decided to change said 
hond of Nov. 10, 1875, from a first mortgage bond of 820,000 


per mile to a first mortgage bond of $12,000 per mile and an 
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income bond of SS.Q00 per mile, and offer the same to the 
Stockholders at the rate of 3-5 of first mortgage bonds and 
”~> income bonds at the rate of 50 cents on the dollar to raise 
money to pay said debts and complete said road. 

Therefore resolved, that the president of this company and 
the trustee in said mortgage be and are hereby instructed to 
proceed at once to change said bonds pursuant to the resolution 
of instructions of this day,and offer said bonds to each of the 
stockholders, 3-5 first mortgage bonds and 2-5 income bonds 
inthe ratio such stockholders own stock and request him to 
purchase the same, and that such stockholders have precedence 
to make such purchase until the first day of March, IS79, at 
the rate of SO cents on the dollar face value of both classes 
of bonds, coupons being cut off to but not including the January 
| coupon, ISSO. The purchaser to provide for and pay the 
interest coupons on said bonds so purchased by him due Janu- 
ary Ist, ISSO, July [st, TSSO, and January Ist, ISST, so that 
the company shall have no interest to) pay on any of said 
bonds until the interest coupon due July Ist, ISST, and the 
person or parties purchasing said bonds to receive in lieu of 
interest the net earnings of said railway over and above operat- 
ing expenses, repairs, replacements, renewals and taxes from 
the Ist day of January, IS79, until the Ist day of January, 
ISSL. That whatever amount of said bonds not then sold 
shall for thirty days thereafter be offered at the same rate to 
any of the stockholders in’ ratable proportion who may choose 
to purchase the same, and after that date if any of said bonds 
remain unsold said president and trustee may offer to’ any per- 
son desiring to purchase at such rate as in their judgment they 
deem best not less than the rate aforesaid; this resolution being 
conditional that there shall be sufficient subscribed and paid 
upon the purchase of said bonds to pay the present debt and 
complete the road which requires as of January Ist, IS7%, 
about SI.2S0.000. 

Resolved, That the moneys so realized shall be applied at 
once to the payment of said debts and completing of said read to 
Dardenne under the direction of the president of this company 
with the concuysrence of the executive committee. 
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Resolved, That in offering said bonds to the stockholders, 
said offer and request to purchase be accompanied with a 
printed copys of the resolution of this date in relation to change 
of bonds and of this preamble and resolutions 

lt. And thereupon, a computation being made of the 
amounts of bonds the parties respectively were entitled to pur- 
chase at said rates, holding «stock in said company, it was 
found that plaintiffs were entitled to subscribe for and purchase 
of said bonds secured by mortgage on the St. Louis, Keokuk 
& Northwestern Railway Co, of date Noy. LOth, IS75, in’ the 
hands of Dan. P. Eels, Trustee, pledged for the payment of 
advances made for construction of the road, the following 
bonds at the rate of 50 cents on the dollar of the face value of 
the bonds, 3-5 to be first mortgage bonds and 2—5 income 
bonds, as provided by said resolution of the board of direct- 
ors, to-wit: 


Peninsular Iron Co., 34 0f said bonds @ 50 per cent, $17,000 


Fulton Foundry Co., 17 ve “6 SO) 
eeemry FET. ccc es ae + “ RLU 
Illinois Manf’g Co,, 34 ve “ ALLL 
Adelia S. Angel,...13 “ ve HK) 
J. R. Bennett & Co., 2 +“ “ 1,000) 
Abel Whitney,......2 o “6 1.0K) 
W.S. Wilcox & Co., 2 “ so 1,000 
Ws Es FO CO Ras sw owe 2 + 1K) 
L. M. Hubby.... 120 “ es HOCH) 


And they each and all were duly notified of the said resolu- 
tion of the said Company and were each and all requested to 
subscribe for and purchase said respective amount of bonds of 
the Company, with interest coupons cut off, and the agreement 
to receive net earnings in lieu of interest up to July Ist, ISS], 
at the rate of 50 cents on the dollar of the face value of said 
bonds; and each and all said complainants respectively, refused 
and neglected to subscribe for and purchase any. of said bonds 
as proposed in the resolutions of the board of Directors; and 
thereupon said bonds were sold at said price to other parties, 
and the whole issue of the bonds under said mortgage of Nov. 


LU, S70, both the first mortgage and income bonds were sold 
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by the St. Louis, Keokuk & Northwestern Railway Co., to 
subscribers with the agreement that net earnings were to be paid 
in lieu of interest on first mortgage bonds of S12,Q00) per 
mile, until July Ist, ISST, and the income bonds of SS,000 per 
mile, at the rate of 50 cents on the dollar, of the face value of 
said bonds, and the sum of S350,000,00 was realized by the 
company thereby, and said sum all went into the hands of the 
company and was used in paving the debts of the company 
and for construction of the road from Clarksville to Dar- 
denne, to a connection with St. Louis. And these defendants 
show that all of complainants had full opportunity to take 
their pro-rata proportion of said bonds at the price at which 
the sane were oflered and sold, ana refused to accept said 
offer and purchase bonds, and having been accorded such 
equal opportunity cannot now in equity and good conscience 
question same, and they show, that with bonds bearing no tn- 
terest for nearly three vears from the time of the purchase 
except the Very questionable proportion of net carnings upon 
a partially completed road, said amount, 50) cents on the dol- 
lar was all such bonds were worth in the markets, and these 
defendants admit that A.B. Stone and Dan. P. Eels, took the 
pro-rata proportion of the bonds offered to them by the com: 
pany at the rate of 50 cents on the face value of said bonds, 
with the agreement they were to be paid no interest until 
July Ist, ISS2, but were to receive in lieu thereof their pro- 
rata proportions of net earnings of said road and they admit 
they purchased said bonds in February, 187%, and paid. their 


money for them at said rate. 


Iv. And these defendants admit the said A. B. Stone and 
Dan. P. Eels, have sold and transferred all their right and in- 
terest in and to the bonds and stock held by them of the St. 
Louis, Keokuk & Northwestern Railway Company to C. E. 
Perkins, trustee for the Chicago, Burlington & Quincey Rail- 
road Co.; admit they have received 75 cents on the dollar 
for face value for the bonds, by throwing in the stock held by 
them respectively and that said sale was completed during the 
vear ISSO, and long before the suit was begun, and they show 


that such sale and transfer of stock and bonds Wis in vood 
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faith, and to realize money from same, and Plaintiff had no in- 
terest in either the stock or bonds so held by said parties 
respectively, which paid them back the price paid by them on 
the bonds, 90) cents on the dollar, face value interest, for nearly 
two years from February, IS7%, until December, ISS80, and 
about Lo cents on the face value of the stock so held by them 
respectively, and this is all either of the parties have received 


from sail road. 


IS. And these defendants make, as a part of this, their ans- 
wer, all the allegations of the plea, the answer in support of 
same, and the amended answer in support of the plea, as fully 
as if said allegations were all written herein, and each and 
every Megation of the record in Stone vs. Fallon, the report 
and decree contained in same, and the petition of Stone in that 
case, 

I). And these defendants deny each and every allegation 
not by this answer, and the other pleadings referred to, ex- 


pressly admitted, contained in complainants’ bill. 


Wherefore defendants having thus fully answered, pray to 
be hence dismissed with their costs herein most wrongfully 


sustained. 


ANDERSON BROS. & DAVIS, 
Attorneys for Defendants. 
James H. ANDERSON, 
Counsel. 
A. B. Strong, Dan. P. ERSLs, 
Ss. lL. Kh. & NN. We ee oe 


A ge a cee em 


EXHIBIT B. 


This deed of release made this 10th day of November, A. 
D.. IST5S, between Dan. P. Eels, of Cleveland, Ohio, of the 
tirst part and the St. Louis, Keokuk & Northwestern Rail- 
way Company of the second part, witnesseth, that whereas, 
the said St. Louis, Keokuk & Northwestern Railway Com- 
pany on the Y2nd day of June, A. D. 1870, made to the said 
Dan. P. Eels, as trustee, a deed of trust of its railway, fran- 


Los 
chises and property situated in Lee County, lowa, and in the 
Counties of Clark. Lewis, Marion, Ralls, Pike, Lincoln and 
St. Charles, in the State of Missouri, to secure (40) forty notes 
aggregating six hundred thousand (S600,000,) dollars, pava- 
ble two years from the Ist day of July, A. D. 1St5, and which 
deed of trust is recorded in each of said counties Whereas, 
also said notes have not been sold or otherwise disposed of, 
but remain in the hands of said trustee, the first party hereto, 
and, whereas, it has been determined to cancel said notes and 
satisfy, release ancl discharge said deed of trust; how, 1) 
consideration of the premises and of one dollar, the said Dan. 
P. Eels, party of the first part and as trustee in said deed of 
trust has and doth hereby release the sail deed of trust ana 
convey and quit claim unto said St Louts, Keokuk 
& Northwestern Railway Company and to its successors and 
assigns all the said railway, franchises and property conveyed 
by said deed of trust to said Dan. P. Eels, as trustee as afsre 
said, as fully as if the same were here again particularly de- 
scribed and as fully as the same is now held by the first party 
hereto by virtue of said deed of trust, to hav e ana to hold the 
same unto said St. Louis, Keokuk & Northwestern Railway 
Company and its successors and assigns. 
In witness whereof I have hereunto set my hand and seal 
the day and vear aforesaid. 
[| SEAL | : DAN, FP. BELE. 
State of Ohio, County of Cuvahoga ‘ss. 
I, Geo. A. Tisdale, a Notary 
Public of said ‘county and state do hereby certify that on the 
sth day of December, ISio, before me, came personally, 
Dan. P. Eels, to me personaldy Known to be the real person de- 
scribed in and who executed the foregoing deed of release and 
acknowledged that he signed, deeded and delivered the same 
freely and voluntarily as his act and deed for the uses and 
purposes therein mentioned. In witness whereof | have 
hereunto set my hand and Notarial seal of said Court the day 
and year aforesaid. , 
[SEAL | GEO. A. TISDALE. 
Notary Public. 
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This deed made this sixteenth day of September, A. D., 
ISTS, by Andros B. Stone and M. Amelia Stone, his wife, of 
the city of New York, parties of the first part, and the St. 
Louis, Keokuk & Northwestern Railway Company a corpo- 
ration organized and existing under the laws of the State of 
lowa. Wetnesseth: That whereas on the 22nd day of June, 
IS75, the parties of the first part made a conveyance to the 
pert of the second part the ratlroad which had theretofore 
belonged tothe Mississippi Valley & Western Railway Com- 
pany then built or constructed, or thereafter to be built and 
constructed from and between the City of Keokuk, Lee 
County, Lowa, and the City of St. Charles, St. (Charles Coun- 
tv, Missouri, and from the town of Canton westward to the 
Missouri River in the state of Missouri, and whereas, after- 
ward on the th day of the present month there was rendered 
in the District Court of Lee County, [owa,a decree in the suit 
of A. B. Stone vs John Fallon et. al. and in the cross bill in 
said suit of Wilcox, Carpenter & Sword, trustees, against A. 
5. Stone and John Fallon et. al. in which said decree it is inad- 
vertentl) held that the title to said road from Canton westward 
to the Missouri River ts still held by said Andros B. Stone as 
trustee, and whereas by the offer by me June 15th, IS7>5, to 
convey the road to the second party hereto, said portion of 
the road was agreed to be conveyed for the considerations 
therem named and said considerations are acknowledged by 
me to have been received. : 

Now therefore, we the said first parties in consideration of 
the premises and the sum of one dollar to us in hand paid, the 
receipt whereof is hereby acknowledged, have granted, sold, 
assigned, transferred, conveved and confirmed and by these 
presents do grant, bargain, sell, assign, transfer, quit claim, 
convey and confirm unto said second party its successors and 
assigns forever all my rights, title and interest in and to all 
that part of the said Mississippi Valley & Western Railway 
extending from the town of Canton on the line of said road 
westward toward the Missouri River vested:'in me by reason 


of the premise $. 


To have and to hold all and singular the property aforesaid 
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and its appurtenances unto said St. Louis, Keokuk & North- 
western Railway Company, second party, its successors and 
assigns forever. 

In witness whereof we have hereunto set our hands and 


seals the day and year first aforesaid. 


[ Seal Anpros B. STONE, 
| Seal. Mary AMELIA STONE. 
STATE OF NEw YORK } 


Crry AND Country or New York. \ ges 
Be it remembered that on this 

twentieth dav of March, ISS’, before me William Bernhardt, 
a Notary Public in and for said County, duly commissioned 
and qualified, personally appeared Andros B. Stone and M. 
\melia Stone his wife personally known to me to be the 
identical persons whose names are subscribed to the foregoing 
indenture as parties thereto and acknowledged the same to be 
their voluntary act and deed for the uses and purposes therein 
written, . 

And the said M. Amelia Stone, wife of the said Andros B. 
Stone on a private examination by me, separate and apart 
from her said husband acknowledged -that she executed the 
same freely and voluntarily without fear or compulsion of her 
said husband and relinquished her dower in said premises 
conveyed, 

In witness whereof I have hereunto set my hand and seal 
notarial at New York, the day and vear aforesaid. 

WittiAam BERNHARDT, 
[ Seal. ; Notary Public. 


MN. 3. 4a 


PENINSULAR IRON COMPANY } 
VS, , 
\. B. STONE, et al. \ 
AMENDED ANSWER. 
Filed May LO, TSS. 
H. K. LOVE, Clerk. 
By Erte J. Leecu, Deputy. 
ANDERSON BROS. & DAVIS. 
Attorneys. 
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IN tHE Untrep States Crreuir Court, District 


(>} IOWA, \l KEOKUK. 


“The Preninstertvr Tron Company, Abel : 
Whitney, trustee for himself THlinots Maan- 
ufacturing Company, and estate of Henry 
Hart, deceased; Ndelia S. Angell, Joseph 
C’. Hart, William S. Wilcox, and Tang 
S. Llart. administrators of estate of Llenrs 
Hart, deceased; Joseph R. Bennett and J. 
Edson Graves, partners, as J. R. Bennett & 
Co. William S. Wilcox, Henry TH. Wilcox, 
& Geo. A. Wilcox, partners, as Wilcox, 
brothers X Cio., William Wilcox, Abel i 
Whitney, Samuel M. Carpenter, and | : 
Charles Wason, partners as “Fulton Foun- 
dry Company and Leander M. Hubby,” 


A ee eet 


in Raviry. 


Compiainants, 
Vs. 

\ndros B. Stone, The St. Louis, Keokuk 
and Northwestern) Railway Company, 
Dan. P. Eels, and Chicago, Burlineton | 
md Quincey Railroad Company. 


Phe answer of the Chicago, Burlington & Quiney Railroad 
Company to the nll of comphunants amending their forme: 
rswer;r ana plea filed 1) this cause, 


And this defendant now and at all times hereafter reserving 
themselves all manner of benefit and advantage which 
ay be had or taken to the many errors, uncertainties and 

imperfections in said bill, contained the plea of defendants, 

\. B. Stone, in which these defendants joined having been 

ruled to stend for answer and by way of amendment not in 

in anywise waiving their said plea as an answer, but now and 
it all times insisting on the matter and things therein alleged 
by wav of defence and by way of answer to so much of said 
bill as they are now advised, it is material for them to answe., an- 

-wering thev said: They adopt and make a part hereof the 

joint and several answer of A. B. Stone, Dan. P. Eels and 


St. Louis, Keokuk & Northwestern Railway Company in 
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this cause made by said defendants, and they allege all the al- 
levations of the bill in Stone vs Fallon, the facts formed by 
the report of the referees and the decree made therem to be 
true, and the allegations made by said .A. B. Stone, et al, in 
their answer to be true as fully as if the said alle vations were 


made specifically herem. ‘ 

And for further answer they show that on the faith of the 
decree in Stone vs. Fallon, they: have purchased from JA. 
B. Stone, Dan. P. Eels, Amasa Stone, Estate of S. Witt, W. 
Hl. Harrns and othe parties all the stock and bonds held and 
(e\\ ned yy sonic }) ties in the St. Louts, Keokuk X Northw et 
tern Railway Company and now substantially owned by C. 
lL. Perkins, their trustee; all the bonds of said Company unde 
said mortgage of Nov. LO, IS75, and about 23,000) of | the 
2) (MO shares of the stock in said Company under such decree. 
That they purchased said stock in good faith for value in De- 
cember TSSO, and also purchased the bonds secured by mortgag: 
of November, IS75, of the said St. Louis, Reokuk & North- 
western Railway Company at the same time and now hold 


nearly all said bonds and said stock. 


And these defendants deny the allegations in said bill, that 


said stock is worthless, 
Wherefore, having answered thus fully thes pray to be 


hence dismissed with their costs herein most wrongfully 


sustained, 


James HL. ANprERson, ANbpERsSON Bros. & Daves, 
ws. WS. BALDWIN. Attorneys for CL BL & Q. 
(‘ounsel, 
PENINSULAR IRON COMPANY, } 
VA 
A. B. STONE. etal \ 
Filed Mav 1th. ISS”. 
ae ei Pigs = Clerk. 
13, C. A. Leech, Deputy. 
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In tHE Untrep Srares Circuit Court, Disrrict 
or lowa, AT KEOKUK. 


“The Prenmvsur vn [Tron Company, Abel 


Whitney, trustee for himself, Hlinois Manu. 
facturing Company and estate of Henry 
Llart, deceased: .\dela SS. Angell. Joseph 
C. Hart, William S. Wileox and Jane S, 
Hart, administrators of estate of Henry 
Hart, deceased; Joseph R. Bennett and J. 
Felson Graves, partners as J. R. Bennett & 
Co. William S. Wilcox, Henry H. Wilcox 
and George A. Wilcox, partners as Wilcox 
Brothers & Co. William S. Wilcox, Abel > In Equity. 
Whitney, Samuel M. Carpenter and | 

Charles Wason, partners as Fulton Foun- 

dry Company and Leander M. Hubby,” 


Complainants, 
VS. 

\ndros B. Stone, the St. Louis, Keokuk & 
Northwestern Railway Company, Dan, P. 
Eels and Chicago, Burlington & Quine, 
Railway Company. 


Defendants. 


The replication of the Peninsular [ron Company and othe: 
complainants above named to the answer of the Chicago, 
Burlington & Quincey Railroad Company, defendant. 


These repliants, saving and reserving to themselves all anc 


all manner of advantage of exception which may be had and 
taken to the mantfold errors, uncertainties and insufthiciencies 
of the answer of said defendant, for replication thereunto, 
saith, that they doth and will aver, maintain and prove then 
said. bill to be true, certain and sufficient in the law, to be an- 
swered unto by the said defendant, and that the answer of 
~wid defendant is very uncertain, evasive and insufficient in 
the law, to be replied unto by these replhiants; without that. 
that any other matter or thing tn the said answer contained 
materially or effectually in the law, to he replied unto, and 
not herein and hereby well and sufficiently replied unto con- 


fesxsed or avoided. traversed or denied, is true, all which 


Lid 


matters “lve things thiese rephiants are ready to aver, rice tan 
md prove as this honorable court shall direct, and humbly 
prays, as 11) and bby then siti bill thes hath already prety cal, 
| W. A. UNDERWOOD, 
ALVIN 0 Ras * 
Solicitors for Complaimants. 
w.A. UNDER WOE, 
H. SCOTT. Gwe Gaate . . 


Counsel, 


UNITED STATES CIRCUIT COURT 


PENINSULAR IRON COMPANY, P 
ANDROS B. STONE, et al \ 
REPLICATION, 
liled july cl. ISS’. ra. A. Lavy Re CCT Re 


134 a LEE ie Pdeyourts. 
UNDERWOOD & HOWELL. 


In rue Unrrep States Crrcurr Courr District 


OF lowa AT KEOKUK. 


“Tie PENINSULAR TRON Company, Abel | 
Whitney, trustee for himself, [linow Man- | 
ufacturing Company, and estate of Henry | 
Hart, deceased; Adelia S. Angell, Joseph 
C. Hart, William S. Wilcox, and Jane 8. | 
Hart, administrators of estate of Henry | 
blart. deceased: Joseph R. Bennett and § | 
Iedson Graves, partners as J. R. Bennett & | 
Co, William S. Wilcox, Henry H. Wilcox | 
and George A. Wilcox, partners as Wilcox | 
Brothers & Co. William S. Wilcox, Abel © Jy Equity. 

Whitney, Samuel M. Carpenter and | 

Charles Wason, partners as Fulton Foun- | 

dry Company and Leander M. Hubby.” 

Complainants | 
\ Se | 

Andros I}. Stone, the St. LLouis, Keokuk X 

Northwestern Railway Company, Dan P, 

Eels, and Chicago, Burlington & Quine | 

Railway Company. oe 

Defendants. 
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The replication of the Peninsular Tron Company and othe 
complunants above named to the answers of A. B. Stone, 
the St. Louis, Keokuk and Northwestern Railway Co., and 
Dan. P. Eels, Defendants. 


These repliants saving and reserving to themselves all, and 
all manner, of advantage of exception which may be had and 
tuken tothe manifold crrors, uncertainties and tnsufficiencies of 
the answers of the said defendants, for replication thereunto 
saith, that they doth and will aver, maintain, and prove then 
suid bill to be true, certain and sufficient in the law to be an 
-wered hereunto by the said defendants, and that the answer of 


sid defendants is very uncertain, evasive and insuthcient m law 


to be replied unto by these rephants; without that, that any 
other matter or thing in the said answer contained materially 
or cllectually in the law to be replied unto, and not herem and 

ereby well and sufficiently replied unto, confessed or avoided, 


traversed or denied, is true: all which matters and things thes 


re pliants are ready to aver. maitam and prove, as this Llon 


orable Court shall direct, and humbly pray, as in and by then 
suid bill, they hath already praved. 
W. A. UNpbERWoon, 
Auvis Burt, 
Solicitors for Complainants 
W. A. UNprErwoop, 
li. Scortr Thowetr. 


(‘ounsel. 


UNITED STATES CIRCUIT COURT, 


Peninsular Tron Company, et al., j 
: wi 
A, I. Stone. et “al. \ 


REPLICATION, 
Filed July 4d, PISS’. 
.. &. Love. Ceres. 
By C. A. Leech, Deputy. 


LU xpERrwoop & TloweE Lt. 
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IN Tue Unirep Srates Crrcuir Courr, District o1 


lowa, AT KEOKUK. 


Peninsular Tron Company, Abel Whitney, trustee 
for himself and Charles Ryne, roster i. 
Sword, W. S. Sword, Channing Whitney and 
William S. Wileox, and for Hlinois Manufactu- 
ring Company, and estate of Henry Hart, de- 
ceased, Adelia S$. Angell, Joseph C. Hart and 
William S. Wilcox and Jane S_ Hart, adminis- 
trators of estate ol Henry Hart, deceased, 
Joseph R. Bennett and J. Edson Graves, partners 
as J. R.j Bennett & Co., William S. Wilcox, 
Henry H. Wilcox, and George A. Wilcox, part- 
ners as Wilcox, Brothers & Co., William S,. | 
Wilcox, Able Whitney, Samuel M. Carpenter 
and Charles Wason, partners, as Fulton Foun- 
dry Company, and Leander M. Hubby, 

Complainants. 


Vs, 
Andros B. Stone, the St. Lou, Keokuk and 
Northwestern) Railway Company, Dan. P. 
els and Chicago, Burlington and Quincy Rail- 
road Company, 
| : Respondants. 


On the petition of the complainants, and by consent of par, 
ties, Inthe above named case, it. is hereby ordered, that the 
following named persons be, and they are hereby severally 
appointed examiners of this court, in the said cause; to take 
and reduce to writing oral testimony in’ said cause, and to 
have and exercise such power and authority therein as is con- 
ferred upon such officers by law and rules of practice in equi- 
tv. The parties residing at the places indicated, thus appoint- 
ed by order of this Court, are: 

Residing at Adrian, Michigan. 


+e ** ** 


si Cleveland, Ohio. 
: New York City, N.Y. 


** ee *. 


STRICT O1 Resining at Keokuk, lowa. 
August 8, TSS2. GEO. W. McCRARY, 
Circuit Judge. 


Cirevurr Court Unrrep Srares, Districr Lowa. 


! Peninsular [ron Company, et al., } 
Vs, 
Andros B. Stone, et al. \ 
Order of Court, Sth August, ISSY, 
Filed Aug. 8S, ISS2. H. K. Love. Clerk. 


By C. A. Leech, Dept. 


| IN Unrrep Sratres Circuit Court, District oF 
| | lowa, AT KEOKUK. 
Tike PENINSULAR TRON CoMPANY et al, | 


Vs. 
Awnpros B. STONE, et al. \ 


(order. 


By the consent of parties, it is hereby ordered that the time 
for taking evidence in above named case, be, and the same is 
hereby extended for ninety days from September 3, ISS2, and 


tof pas , ; 
) — leave is hereby also given to complainants to make the Bank 
that) the ; ; : nies 
: of Skaneatles a complainant to the bill in this cause. 
“C\ erally 
%, "S$? GEO. W. McCRARY, 


Sept. ) Ge A 


sto take 
Circuit Judge. 


. ana te 
Assented to, 


1S CO}- 
Awpersown, Bros. & Daves. 


in) equi. 
appornt- 


UNITED STATES CIRCUIT COURT. 


an. 
Peninsular lron Company, et al.. } 
. Vs. , 
A. B. Stone, et al. \ 

ie Be Order of Court extending time to take evidence and leave 


“ to make new complaint. 
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UNITED STATES OF AMERICA. 


‘The Circuit Court ofsthe United States for the 
District of Iowa, In Equity. - 


’ 


“The Prentnsetan Tron Company, Abel 
Whitney as trustee, Adelia S. Angell, Jos- | 
eph ('. Hart and William S. Wilcox as . 
administrators and Jane S. Hlart as admuin- ; : 
tratix, with the will annexed of the estate 

f Henry Tart, deceased; Joseph IR, 

Bennett and |. Ledson Graves as partners ; 

inder firm name of J. R. Bennett & Co. | 

Wiliam S. Wilcox, Henry H. Wilcox and 

George A. Wilcox, partners under the 

firm name of Wilcox Brothers & Co. ‘ 

William S$. Wilcox, Abel Whitney, Samuel 

M. Carpenter and Charles Wason  survi- 

vors of themselves and William F. Smith, 

deceased; partners under firm name of the 

rulton Foundry Co. and Leander M, 


Hubby.” 


a 


Complamants. 


Vs, 

Andros B. Stone, the St. Louis, Keokuk & 
Northwestern Railway Company, Dan. P. 
eels and the Chicago, Burlington & Quin- 
cv Railway Company, 

Defendants, ° 


At a session of said Court held at Chambers, in the City of 
Keokuk, ino said District, on Saturday. the ?3d day of Sep- 
tember, ISS2. 


Present. the | lonorable 


(;EORGE W. McCrary, Judge. 


In this cause on readng and filing the petition of complain- 


ants, duly verified for leave to amend their bill in the pir- 


ticulars mentioned, and the defendants by their solicitors 


having consented thereto and it appearing to the said Court that 


SE Bapency sie 


such am -ndments are proper and can be made without prejudice 


tothe rights of the defendants. 


Therefore, on motion, HH. Scott Llowell solicitor and of 
counsel for complainants; it is ordered that said bill be and 
the same is amended as asked for in said petition, and that the 
amendments proposed in said petition stand as a part of said 


bill as if the same had been originally therein incorporated. 


And it is further ordered that said defendants have ten days 
after the date hereof in which to answer said amendments. 
and the complainants ten days after the time limited for 
making such answer in which to reply to the same. And 
that in case the defendants shall not within the time aforesaid! 
answer the same, the matter of such amendments shall be 
tuken to be denied by said defendants and athrmed by said 
complainants, the same as though an answer of simple denial! 
had been put in by the defendants and athirmed by way of re 


plication by the complainants. 


And it iw further ordered that these amendments and the 
answering and replication to be induced thereby shall in no 
way interfere or delay the taking of testimony in said cause 
and shall be considered no excuse for any delay on the part of 
the complainants in saidl cause. 

September 23. 1832. 

GEO. W. McCRARY, 


Circuit Judye. 


LUsirep Stratres Crrecurr Court ror District ot 
lowa, In Eourry. 


PENINSULAR IRON COMPANY 
et.al, Complainants, 


vs. 
ANDROS B. STONE et al., if 


Defendants 


Answer allowing (\mendments to Bill. 


Filed September 23, ISS2. 
Hi. K. Love, Clerk. 


—— 
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LINITED STATES OF AMERICA. 
Tut Crrevir Cover or tHE UnNrrep STATES FOR Pitti 
District or lowa, IN Eaurry. 
“Tin PreNi~sutar Tro~n Company, Abel 
Whitney as trustee, Adelia S. Angell, Jos- * 
eph C. Hart and William S. Wilcox as , 
administrators and Jane S. Tart as admin- i 
tratix. with the will annexed of the estate ’ 


of Henry Hart, deceased; Joseph R, 
Bennett and 7. Edson Graves as partners 


under firm name of J. R. Bennett & Co. | 
Wiliam S. Wilcox, Henry H. Wilcox and | | 
George A. Wilcox, partners under the 
frm name of Wilcox Brothers & Co. 
William S. Wilcox, Abel Whitney, Samuel : 
M. Carpenter and Charles Wason = survi- : 


vors of themselves and William F. Smith, 
deceased: partners under firm name of the 


Fulton Foundry (Co. and Leander M..- 
Hlubbyo | 
Complainants. 4 

Vs, h 


Andros B. Stone, the St. Louis, Keokuk & 
Northwestern Railway Company, Dan. P. 

-* Eels and the Chicago, Burlington & Quik 
ev Railway Company, ‘ 
Defendants. 


To tue Crrevurr Court or tHE Untrep Srates: ® 
FOR THE Disrricr or lowa, IN Eourry. 
Humbly complaining, respectfully show unto this honor- 


able court, vour orators, ats thes have already in and by then 


; : 4 
said bill shown. 
. 
And the respectfully pray for leave to amend their said 
bill, as follows, viz: 
PARAGR vplte ELEVEN { 3 At the close of said pura a 


graph add as follows, viz: 
And that as soon as the same could be legally done, a_tirst 
mortgage of six hundred thousand dollars would be placed 


on this property to be purchased to secure the same amount 


f notes to be used to repay to those joining in the purchase 


, 
; 
' 
| 
; 

| 

‘ 


- 
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their respective proportions of the purchase price of said pre- 
perty, which it was expected, would be about the sum of six 


hundred thousand dollars. 


That in this manner the parties joining in such purchase 
would be secure from any loss, and if any profit was to be 
made by purchasing the road those joining in such purchase 


would share in the same. 


PARAGRAPH Pwenty-Eioiurn ( 28.) In said paragraph, 
“after the words, “And that (as the fact was) thére were fifty 
“five miles of completed road and cighty miles more partially 
*completed, which was abundant security for their respective 
“ interests, at the purchase price, viz: 128% per bond of IS72 
sand the $245.,4), per bond of 1572, the advance in cash re- 
« quired according to said Stone.” Insert and adds as follows, 
VIZ: 

And that, as had already been represented to them, a mort- 
gage of six huridred thousand dollars would be immediately 
placed upon the property purchased to secure the purchase 
price of said property. And the said Stone and Edmunds 
then and there exhibited to those present a draft of such mort- 
yage and delivered the same to said William S$. Wilcox, who 
was then and there present to be shown by him to other par- 


ties not present. 


PARAGRAPH Fortrietu (40,) At the end of this para. 


graph add as follows, viz: 


And your orators charge that the said mortgage in this par- 
augraph mentioned, is the same mortgage of which a draft was 
exhibited and delivered to said William S. Wilcox, as mention- 

= — : 
ed in paragraph 28S of your orators’ bill. And that the object 
of this mortgage was to secure to your orators their respective 
proportions of the purchase price paid for the property se 
mortgaged. 


And your orators show that their amendments are not made 
for the purpose of vexation or delay, and that the matter of 
such amendments is, as your orators are advised, material. 
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And your orators will ever pray, ete. and submit to such 


terms as the Court may IM pose. 


THE PENINSULAR IRON COMPANY . 
ABEL WHITNEY, Trustee 

JOSEPH C. HART, ey ee Estate of 
WILLIAM & WHLCOX, .O@= rrr" | Monee Mant 
JANE S. HARY, Admuinistratrix, ) Deceased 
IOsSEPH nr. BENNETT, ) . 

| EDSON GRAVES. f # It Bennett & Co 

WILLIAM S WILCOX, 

HENRY H. WILCOX, . Wileox Bro. & Co 
GEO A WILCOX, ) 

WILLIAM Ss WILCOX 

ABEL WHITNEY 

ADELIA S ANGELL ] 

SAMUEL M. CARPENTER, > Fulton Foundry Co. 
CHARLES WASON., 

LEANDER M. HUBBY, 


By W. A. UNDERWOOD, 
Their Solicitor 
(NITED STATES OF AMERICA, } 
EASTERN District or MiIctiGan § \ 
William S. Wilcox of the city 


of Adrian, in the county of Lenawee, and state of Michigan, 


=, 


and in said Eastern District of Michigan, being duly sworn, 
deposes and says, that he has heard read the foregoing petition 
for amendment and knows its contents and that the same ts 
true as therein stated. 
And further savs not. 

Subscribed and sworn to before me | 

this 1th dav of September, ISS2. 4 

AnNprew Hower, Wirnrauw S. Witcon. 

L nited States Commissioner, 


aap eas * 
Eastern District of Michigan. 


EASTERN Disrricr or MicniGgaw ‘ss. 


William A. Underwood of the 
city of Adrian, in the county of Lenawee, and state of Mich- 
ivan, being first duly sworn, deposes and says that he ts one 
of the solicitors for said complainants, and that he drew said 


bill and has drawn the foregoing amendments to the same. 


— 
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And this deponent further says, that the matter of said 
amendments was inady ertently omitted by him from said bill, 
that he supposed that the substance of said amendments was 
charged in the same and that the statements of the complain- 


ants legal rights and the prayers in said bill are based upon such 


nti. — rca, inline — 


statements of fact. and that itt has not been until within a few 


days past that this deponent’s attention has been called to the 


Smeal 


question of whether the statements of fact in this particula 


are full enough. 


And this deponent further says that this application is not 
made for the purpose of vexation or delay, but in order that 
the merits in said cause mav be fully heard, 

\nd further savs not. 
Subscribed and sworn to before me | 
this 1th day of September, 18S. \ 
Anprew Howes... W. A. UNbpERWooD 
Lnited States Commissioner in and 
for the Eastern District of Michigan. 
' Unrrep Srares Crecurr Court rok District oF 
lowa, IN Equtry. 
The Peninsular [ron Company, 
et al. Complainants 
+ Se 
Andros, RB. Stone et al. 
: Defendants. 
PETITION AMENDING BILL. 
lbiled Sept. %3d. ISS2. 
H. K. LOVE, Clerk, 
By C. A. Leecu, Deputy. 


H. SCOTT HOWELL, 
3 W. A. UNDERWOOD, 
> ALVIN BURT. 


Complainants Solicitors. 
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UNITED STATES OF AMERICA. 


Tue Crrevir Courr or tHe United STATES FOR THE 


District or lowa, IN Eauitry. 


The Peninsular [ron Company, Abel Whitney, | 
as trustee for himself, (‘harles Rynd, Porter - | | 
Sword, Walter S. Sears, Channing Whitney, | 
William S. Wilcox, the estate of Henry Hart, | 
deceased; and the Illinois Manufacturing Com- 
pany, Adelia S. Angell, Joseph C. Hart and | 
William S. Wilcox as administrators and Jane 
S. Tlart, as administratrix unto the will annexed 
of the estate of Henry Tlart, deceased ; Joseph 
RK. Bennett, J. Edson Graves partners under 
firm name of J. R. Bennett & Co., William 5. 
Wilcox Henry TH. Wilcox, and George A. Wil- 
cox as partners under firm name of Wilcox | 
Brothers & Co,, William S. Wilcox, Abel | | 
Whitney, Samuel M. Carpenter and Charles | 7 
Wason survivors of themselves and William F. 
smith, deceased, partners under firm name of 


coerce: 


% the Fulton Foundry Company and Leander M. | 
Tubby, 
Complainants. | 

Vs. | 
; Che St. Louis, Keokuk and Northwestern Rail- | 


way Company, Andros B. Stone, Dan. P. 
Eels and Chicago, Burlington and Quincy Rail- 
way Company, 


Defendants. 


To THE Circurr Court oF THE UNttrep STraTEs FOR 


' 
<*9* er 7 “4 ' 
tHE District oF lowa, In Egurty. 
Leave of the Court having been heretofore obtained for 
the Bank of Skaneateles to join in said cause as a party com- 
plainamt thercupon,. a 


Hlumbly Complaining, respectfully shows unto this Honor- 
able Court, your orator, the Bank of Skaneateles, of Skan- 
eateles, N. Y., that it is a corporation under the laws of the 
State of New York and a citizen of said State of New York. 


Le 


t- > 
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And your orator shows that it joins in all the allegations of 
said bill, which are made by all the complainants and in all 
the allegations made by all the complainants except Leander 
M. Hubby. 

And your orator further shows that in regard to the allega 
tions in the TENTH (10) paragraph of said bill, that said Joel 
Thaver acted as the Trustee of your orator, and that said 30 
bonds although proved in the name of said Joel Thayer were 
the properties of your orator, 

And your orator shows that there should be added to the 
table in the 14th paragraph of said bill as follows: 

BANK OF SKANEATELS 30 
and the total should be changed from St to 116, 
And to the table in the 2Sth paragraph of said bill as follows: 


Bank of Skaneateles, 30) bonds, $7402.50 
Total changed to 1 = 2AST.G0 


And your orator shows that the sum of Seven thousand four 
hundred and two 50-100 > dollars, paid in by said Thayer to 
said Stone, as the pro-rata upon said 30 bonds, to enable the 
owner to join in the purchase was the money of your orator 


nnd net the mney of said Thay eT. 


And your orator shows that said Joel Thaver died at the vil- 
lage of Skaneateles, N. Y., his residence, and on or about the 
Ith dav of May, ISS], testate, and that Mary Ann Webb and 
James Barnes, the executors named in the will of said Joe! 
Thaver, deceased, have been duly appointed by the surrogate 
of Onondaga County, N. Y., in which said village of Skan- 
ecateles is situated, to execute the same and have qualified ic - 
cording to law and have entered upon and on exercising said 
trust as in and by the files and records in the office of said 
Surrogates ready to be produced and proved as this Hlonorable 
Court may direct, reference being thereto had will more fully 
and at large appear. 

And your orator further shows that the said Mary Ann 
Webb as executrix and James Barnes as executor, as afore- 


said, have released and conveyed to your orator all the nghts 
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acquired by said Joel Thayer by means of the payment of 
said 30> bonds and said sum of seven thousand four hundred 
and two . dollars to said Stone upon said purchase. « 

And your orator prays for the same relief for itself as the 
other complainants have praved for themselves, and that vou 
orator may have such other and further rehef as the nature 
of its case lay require and as shall be agreeable to equity and 
wood conscience, and your orator will ever pray, ete, 

Bank of Skaneateles by } C. W. Allis, President. 

. “ * 4 B. F. Petheram, Cashier. 
W. A. UNDER W Cg, 3 
Hi. SCOTT HOW Biia 4 

Solicitors for Complainants. 


Keokuk. Oct. 84, 188”. 


Received a Copy of the above petition for defendants, 


and we waive the issuance of any subpaena thereon. 
ANDERSON Bros. & Daves, 


Counsel tor defendants. 


UNivep Svates Circurr Court ror District oF 


lowa, IN. Equity, 


Peninsular [ron Company, et al., 
Complainants, 
% 8, 
Tre &.. iL. a. & DN. Ws. RV Ca Am 
dros B. Stone et. al. 
Defendants. 
Petition of Bank of Skaneateles joining in bill. 


Miled Oct. 24th, 18S”. 
Hl. K. Love, Clerk. 
By Ene J. Leech Deputy. 
W. A. UNpERWoopn, 
Hl. Scord Llowenr, 
Atvin Burr. 


Solicitors. 


sates acai as 


— ee 
’ 


J 
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UNITED STATES OF AMERICA. 
UNrrep STATES FOR TH! 


Tur Circuir Courr or THE 
District oF Towa. IN Eaurry. 


The Peninsular Iron Company, Abel Whitney 


as trustec, et al.. 
Complamants, 
Vs. 
Andros B. Stone, The St. Louis, Keokuk and 4 
Northwestern Railway Company, Dan. P. 
els, and the Chicago, Burlington and Quincy 


Railway Company, 


Defendants. ' 

In this cause the parties hereto, represented by their respec- 
tive solicitors, do hereby stipulate and agree, that the 
testimony of Henry A. Angell, William S. Wilcox, Charles 
Rynd, Porter L. Sword, J. Edson Graves, Abel Whitney 
and such other witnesses as the complainants may desire to 
produce, may be taken before Frank R. Payne, Esq., a Cir- 
cuit Court Commissioner and Notary Public for Lenawee 
County, Michigan, at the office of Bean & Underwood, 
Attorneys at Law, in the city of Adrian, in said County of 
Lenawee, commencing on the 6th day of September, ISS2, 
with the same force and effect, and subject to the same objec- 
tions only, as if the same had been regularly taken before an 
examiner appointed. by said court, and that for the purpose of 
taking sueh depositions it is stipulated and agreed that the 
said Frank R. Payne shall be deemed to be an examiner ap- 
pointed under the order of said court heretofore made in said 
cause, | 
And it is further stipulated and agreed, that the examination 
of said witnesses shall continue from day to day until com- 
pleted and that the depositions when so taken, may be read in 
evidence upon the hearing of said cause, subject to such legal 
objection only as might be made to the same, had the same 
been regularly taken before an examiner appointed by said 
court, 

Dated, Adrian, Mich., September ith, ISS. 

W. A. UNDERWOOD, Complainants Solicitor. 
ANDERSON BROS. & DAVIS, 


Solicitors for Complainants. 


PEL RO REARS oo ounce et Dae ce Meee nampa 
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In Untrep Sares Circurr Court, District oF lowa, 

In EKourty. ‘ 

Peninsular [ron Company, et al., 

Complainants, 

‘Ss. 
Andros 2. Stone, et al. 
Defendants. 
STIPULATION. 


Tite Crreurr Courr oF THE UNrIreD STATES FOR 
THE District oF Iowa, IN Eeuity. 


“Tie PreNInseutaAr Tron Company, Abel 
Whitney as trustee for himself and Charles 
Rynd, Porter L. Sword, Walter S. Sears, 
Channing Whitney and William S.Wilcox, 
and for the estate of Henry Llart, deceased, 
and for the Hlinois Manufacturing Compa- 
nv; and Adelia S. Angell; and Joseph C, 

-* Hart and William S. Wileox, both as ad- 
ministrators and Jane S. Hart as admuiis- 
tratrix with the will annexed of the estate 
of said Henry Hart, deceased; Joseph R. | 
Bennett and J. Edson Graves, partners | 
under the firm name of J. R. Bennett & | 
Company; William S. Wilcox. Henry HI. | 
Wilcox and George A. Wilcox, partners | 
under the firm name and style of Wilcox | 
Brother & Company; William S. Wilcox, | 
Abel Whitney, Samuel M. Carpenter and | 
Charles Wason, survivors of themselves 
and Wrlliam PF. Smith, deceased, partners | 
under the firm name and stvle of the Ful- | 

ton Foundry Company; and Leander M. ! 

| 
| 


Hlubby, 
Complainants 
VS. 

Andros B. Stone, the St. Louis. Keokuk ‘& 
Northwestern Railway Company, Dan P, 
els, and Chicago, Burlington & Quine, 
Railway Company. 

Defendants. 


STATE OF MicHiGgan, | 

County of Lenawee. | 

I, Frank R. Payne, a circuit court commissioner and notary 
public in and for said county, do hereby certify that in pursu- 
ance of the attached agreement between the parties to the 
above entitled cause, | proceeded, to take the depositions at the 
othce of Bean X L nderwood inn the erty of Adrian in said 
county, of William S. Wilcox, Charles Rynd, Abel Whitney, 
Js Ledson Coray c's, Porter - Sword and Ii. A. An- 
gyell, as the same appears’ in the’ foregoing page, ‘ 
that the same was begun on the sixth day of Sep- 
tember, ISS2, at the city of Adrian in said county, and 
proceeted from day to day at the same place as appears from 
said depositions; that said witnesses were by me severally 
sworn, and that | propounded the questions as the same ap- 
pears, and that I took down the evidence, and after the same 
was taken it was read by me to said witnesses respectively 
. and they each thereupon subscribed to the same and swore to 
the truth of the evidence as written, and I further certify 
that W. A. Underwood appeared at said examination for com- 


plainants and James Hl. Anderson for defendants. 


, In witnsss whereof I have hereunto set my hand on this 
lith day of October, ISS2. 
FRANK R. PAYNE. 
Circuit Court Commissioner and Notary Public in and for 
said county of Lenawee. 
THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF IOW ALIN EQUITY. 
The Peninsular Lron Company, 
4 Abel Whitney et. al. 


(* ym plainants. 
Va, 


Andros B. Stone, et. al. 
‘ Defendants. 


William S. Wilcox being produced and sworn as a witness 


on the part of complainant says: 


SE, Te ne a 


1sS0) 


Question 1. You may state your name, age, residence and 
occupation, % 

Answer. My name is William §. Wilcox; my age is not 
less than fiftv; my residence is the city of. Adrian, Michigan, 
and my profession is that of a hardware merchant. 

Q. 2. Are vou acquainted with Andros Bb, Stone? 

A. Yes sir. : 

Q. 3. Low long have you known him? 

A. Since the winter or spring of IS74. 

Q. 4. Are you the William S. Wilcox, who was one of the 
assignees of the Adrian Car Manufacturing Company ? 

A. Yes Sir. 

Q.5.. Are you acquainted with George Edmunds, of Car- 
thage, Ills? 

A. Yes sir. 

Q. 6. How long have you known him? 

A. Since the spring of IS73. 


» ~ | . . . . * 
Q. 7. (Showing the witness the bill in this cause, para- 


graph Il, counsel savs:) [ call yourattention to paragraph 11, 
(and also calling attention of witness to “Exinbit A,” of the 
bill of complaint. ) 

Q. 8S. When, if at all before that agreement, “Exhibit A.” 
was made, was the subject of the purchase of the Mississippi 
Valley & Western Railroad discussed between vourself and 
Mr. Stone or Mr. Edmunds? | 

(Question objected to as being inconipetent, immaterial and 
irrelevant. ) 

A. The closing months or month of [S74, or the January, 
ING5.-about that time. 

Q. % With whont? 

\. George Edmunds, Jr. 
Q. 10. Who else was present at the first discussion ? 

A. Mr. H. A. Angell. 

QM. 11. Where was it? 

A. T could not be positive as to that; niv memory is, it was 
at Chicago. 


Q. 12. Do vou know where abouts in Chicago? 


? 


\ 
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A. If in Chicago, it would be at the Mattison House. 

Q. 13. Will you relate what took place at that time? 

(Question objected to as immaterial and irrelevant. ) 

A. Mr. Edmunds said that the larger bondholders of the 
M. V. & W. Ry Co. proposed to foreclose and purchase the 
road and its franchises through A. B. Stone, as trustee, and 
that the holders of the bonds passed to the Adrian Car and 
Manufacturing Company, would become parties to the pur- 
chase of the road. That we could join in the purchase on 
the basis of the actual indebtedness to Adrian Car and Manu- 
facturing Company. That Mr. Stone came in as purchaser 
upon some basis of actual indebtedness to him. Mr. Edmunds 
assured me that the interests of those interested in these bonds 
of the Adrian Car and Manufacturing Co. should be looked 
after with the same care that Mr. Stone’s interests were 
looked after. 

Q. 14. This answer objected to for same reason as before. 

Q. 15. After that time and before the agreement Exhibit 
“A” shown vou, what if any further coversation did you have 
with Mr. Stene or Mr. Edmunds or cither of them in refer- 
ence to the purchase of the road.’ (Same objection as to last 
question, ) 

A. Mr. Edmunds was very sanguine in his views in regard to 
the future of the road, and advised that it was a favorable op- 
portunity for the holders of these bonds to secure their pay 
and probably a surplus. In February, | should say, IT went 
to St. Louis, and those bonds I think were all proven. In 
addition to these bonds the Adrian Car & Manufacturing Co. 
held a lien upon cars of the M. V. Ry, which was placed in 
the hands of our attorneys at Keokuk, Messrs. Gillmore and 
Anderson. This lien together with the bonds was the sub- 
ject of conversation with Mr. Edmunds and myself. 

( Answer objected to as immaterial and incompetent. ) 

Q. 16. Let me direct your attention to the subject of how 
or in what manner the bondholders joining in the purchase 
were to be secured. Please state what if any conversation 


you had upon that subject with Mr. Stone or Mr. Edmunds 


Ste Te EAE ie ARNE Me MBI 


Fi RI Aro or 


Is? 


it any time prior to the execution of the agreement of March, 
9%, IST5S, exhibit “A” to the bill. 

(Question objected to as irrelevant, incompetent and im- 
material, ) 

\. | was informed that each bond of SLOOO would have to 
pia \ ee os i, to omect this purchasing fund .of about S600,000 
by A. BL Stone.as trustee. That those who did not jom in 
the purchase would receive about S100, when it was finally 
ascertained, it was SI2S 3 that a first mortgage of SH00,000 
would be placed upon the road and its—whatever they pur- 
chased and that arrangements had been made to float this 
SHOOQ00 morteage, and that in all probability within 6 months 
those joining in this purchase would have refunded to them 
S374 3. | 

(Objection same as to question, ) 

Q. 17, Whereabouts was this talk, if you remember and 
who was present? 

Objected to as before. 

A. This talk occurred at several places and finally closed 
up at Cleveland, on the 7th day of June, IS75, between Mr, 
admunds, Mr. Angell and myself, and subsequently the same 
was confirmed with me in a private conversation with Mr. 
Stone at his office in Cleveland. 

{Same objection. ) 

Q. IS. Showing witness a paper, witness is asked if he 
knows whose hand writing it 1s? 

A. T should sav it was Mr. Edmunds, 

QJ. 1. State whether you have seen this paper before? 

A. Yes sir. 

Q. 20. From whom did you get it? 

A. From Judge Edmunds. 

(). 21. About when? 

A. About the time we met in Cleveland —if not then. 

Q. 22. Read the paper through, and tell whether it was 
before or after the making of the contract of March 27, IS75. 
Objected to as immaterial and irrelevant, ) 3 
AJ LT should sith L was in possession of these facts before 


the contract. | had so many of these papers and so much of 
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this business, it is difficult to bring to my memory every trans- 
action in detail. In the prosecution of this, things may occu 
that will bring other facts to my mind i 

(Said paper is here offered in evidence as“Exhibit 1.) 

Exhibit objected to as irrelevant and incompetent. 

Q. 24. Showing the witness another paper, witness ts 
asked if he has ever seen that paper before. 

A. I have. 

Q. 24. From who did vou get it? 

A. Judge Edmunds, 

Q. 24. Do you know in whose hand writing it ts? 

A. T think it is in Judge Edmunds. 

(). rs When did you vet it, with reference to the date of 
the contract, March 27, IS75; before or after, if vou can tell? 

A. I can’t tell just the time I received that identical paper, 
but I went into this thing upon those identical representations. 

Q. 27. Can you tell about when you got this paper? 

A. I got it during the time we were going into this con- 
tract. 

Paper now offered in evidence, marked exhibit 2." 

Objected to as incompetent, immaterial and irrelevant. 

Q. 28. Showing witness another paper, witness is asked if 
he has seen that before ? 

A. [ have, ves sir. 

(). 24. Do vou know in whose hand writing it ts? 

A. I judge it is in Judge Edmunds hand writing. 

() 30. Elow did you receive it? 3 

A. By mail. 

Q. 31. About what time? 

A. In due course, a few days after its date. 

Said paper writing is here offered in evidence and marked 
exhibit “3.” 

( Defendants object to it as irrelevant and immaterial. ) 

Q). 32. After looking at this exhibit 43, can you tell us 
about what time vou executed the, contract dated March 2%, 
INT). 

A. I can’t tell. It would be before the meeting at Cleve- 
land and probably within 30 days from its date, but [can 
not say positively, 
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Q). 33 State what contract it is that is referred to im this 
exhibit 3." 
A4 suppose it to be exhibit “A, 


Q. 34. State whether vou had any other contract of pur- 
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chase sent vou by Mr. Edmunds, other than exhibit +A. 

A. fT have no recollection of any, 

Q.35. When vou executed exhibit *\" by whom was it 
sent to vou and how. 

A. L suppose it was sent to me through the mail by Mr. 
edmunds. 

Question and answer objected to as immaterial and irrel- 
evant. 

Q. 36. Showing witness another paper, witness is asked if 
he has seen that paper before? 

A. Yes sir. 

Q. 37. From whom did vou receive it, and Low, and in 
whose hand writing ts it? 

A. 1 received it by mail from George Edmunds, and it ts 
in his hand writing. 

Said paper is. here offered in evidence as exhibit “4” of 
complainants proofs. 

(Objected to as incompetent, ) 

Q. 38. Showing the witness another paper, he is asked if 
he has seen that paper before? 

A. Yes sir. 

Q.30. From whom did you receive it and how did you re- 
ceive it and im whose hand writing ts it? 

A. T received it by mail from Judge Edmunds and it is in 
his hand writing. 

The paper is here offered in evidence and marked exhib- 
it **.),”” 

Objected to. 

Q. 40. Showing witness another paper he is asked if he 
has seen it before. 

A. Yes sir. 

Q. 41. From whom did you receive it, and how, and in 
whose handwriting ts it? 

A. I received it from Judge Edmunds by mail, and it is in 
his hand writing. 
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Paper here offered in evidence and marked exhibit 6." 

( ¢ bjyected to. ) | 

Q. 42. What time did you go to Cleveland: 

A. On the 7th of June, ISt5, [ think. 

Objected to as immaterial. ; 

Q. 43. Who went with vou to Cleveland? 

A. Mr. Angell. 

Q. 44. Whom did vou meet there: 

A. Temet Mr. Edmunds, A. B. Stone, Joel Thaver, Skan- 
cateles, Ss M. Carpenter and [ think John Burt of Detroit. 

Q. 45. Joel Thaver, who was he, and how interested in 
this matter? 

A. He held 30: bonds. 

(). 46. What bonds. 

A. He held 30 of the 125 bonds given to the Adrian Cat 
and Manufacturing Co, 

Q. 47. Who was John Burt: 

A. He was President of the Peninsular [ron Company. 

Q. 48. Who was S. M. Carpenter? 

A. One of the assignees and one of the Fulton Foundry 
Co. of Cleveland. 

(). i) Now Mr. Wilcox vo ahead and rIVe us a history 
of the transactions between yourself, Mr. Carpenter, Mr. Burt 
and Mr. Angell,on the one part, and Messrs. Stone and Ed 
munds, on the other, during your stay in Cleveland. Com 
mence in the beginning and relate the same in order as nearly 
as you can without further questions, 

| Objected to as immaterial, irrelevant and incompetent. 

A. The parties intereste! in the bonds and lease given to 
the Adrian Car and Manufacturing Company were informed 
by Mr. Edmunds and Mr. Stone that it would require about 
S30. in order to become party to the purchase of the road, 
\fter consulting together I] became satisfied that it was 
unpossible for the assignees to raise the money to pay into the 
new company and sufficient. to pay to the holders of these 
bonds, creditors of the Adrian Car and Manufacturing Com- 
pany; that there was no other way for us to do than to appeu! 
to these owners of the bonds that had been passed out as co!- 
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lateral by the Adrian Car and Manufacturing Company to 
their ¢ recditors, had a conference with Nr. Stone and Iiel- 
munds and stated to them that it would be useless for the 
assignees to attempt to accomplish the raising of the moneys 
Without some positive evidence, over responsible signatures 01 


signature, that this money would be refunded to them within 


a reasonable time; that their representations in regard to the 
M. Ve and W Railway Company prior to this foreclosure had 
been sic] that the creditors hac lost confidence, and unless 


ome substantial evidence was given to us we might as well 
go home, give up the matter and take the amount awarded to 
each bond. Mr. Edmunds stated that in the merning he 
would give me a paper that would be satisfactory evidence to 
us and their creditors that the money would be refunded 
probably in six months, but within two vears at the outside. 
In the morning I received a paper executed by A. B. Stone. 
[ Here handed to commission and marked “exhibit 7," to which 
defendants’ attorney objects as immaterial, incompetent and 
“irrelevant. | Other things took place there but [ don’t think 
they were of any consequence, but they may be. Mr. Stone 
in this conversation assured me that the creditors of the 
Adrian Car and Manufacturing Company would be taken 
care of just as well as A. B. Stone would; that the arrange- 
ment was mutual between the bondholders, . 

| Answer objected to as incompetent and immaterial, | 

Q. 90 Showing the witness a paper, he is asked if he has 
seen it before; when, where and how he got it. 

A. Yes, sir; that paper was handed me by Judge Edmunds 
at the time the paper made by Stone was made at Cleveland. 

Q. ol. In that conversation at Cleveland with Mr. Stone 
and Mr, Edmunds, what was stated, if anything, by Mr. Stone 
and Mr. Edmunds, or either of them, as to what this $600,000 
mortgage was for: 

( Objected to as immaterial and irrelevant. ) 

This S600.000) mortgage was represented to me to be 
issued for the purpose of raising the money to pay for the 
property and that the money would be refunded to those who 


advanced the money to pay for the road, and for the bonds. 
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Q. 52. Yousay to pay for the bonds. How much, if anything 
for the bonds? 

A. S128.56 for cach S1.000 bond, to refund the Money 
145.75 and $128.56, : 

Q. 53. For what purpose was this draft for the mortgage han- 
ded you? : 

( Objected to as immaterial. ) 

A. It was for the purpose of showing to the creditors to 
convinee them that this transaction was not like the former 
promises before the foreclosure and to remove from their 
minds any doubt that might exist as to the sincerity of Mr. 
Stone and Mr. Edmunds, 

{ Said draft now offered in Cc \ idence its exhibit S, and object- 
ed to as incompetent. ) | 

Q. o4. You said in answer to qnestion 17 that the talk 
about those who joined in the purchase being repaid out of 
the SHO0,Q00 mortgage to be put on the road occurred at sev- 
eral places and finally closed up at Cleveland and subsequently 
the same was confirmed by a talk between youand Mr. Stone 
in his office in Cleveland. Please state what that talk with 
Mir. Stone was, also if any one else was present and when 
it occurred; state fully. 

( Objected to as immaterial and irrelevant. ) 

A, I think Mr. Angell was with me; I cannot at this time be 
positive as to that; I stated as briefly as I could the represen- 
tations made to me by Judge Edmunds that the moneys ad- 
vanced and the award to cach bond would be refunded to the 
helder of the bond; that Mr. Edmunds had represented to me 
that this property cost in the vicinity of a million and a half 
of dollars and that after the refunding of the purchase money 
to those who furnished it he, Edmunds, thought the road of 
sufficient value to pay to eaeh bondholder the face of his bond 
ormore. Mr. Stone stated that he had the same interest in 
the refunding of this money that the others had who had ad- 
vanced it on the bonds and that there was no question about 
the $600,000) mortgage being good, being the first mortgage 
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and that the monev would be refunded: that he already had 


assurances that he could float the mortgage in Europe and had 


irranged to sailon or about the 17 it migit have been the 
273 it was very soon. Tle had not been able to see any other 
wavy out for the credito hat is about all the conversation 
cis 1h arly as | recollect it. 

Q. 55. What, if anvthing, was said by Mr. Stone at that 
time in regard to the completion of the road and how that 
should | prac for: 

({ )| t tedto as be fore. ) 

A. That there was value enough in the road over this cost 
to bond it and finish it to ISsSUCc hones and with these bonds 
finish it, 

Q. 56, When did you come away from Cleveland? 

A. LT went from Cleveland to New York; right on. 

(). 57. After these talks with Edmunds and Stone at Cleve- 
land, and after you had obtained the agreement, sexhibit 7.7 

what did you do in regard to seeing other of the person inter- 
ested as bondholders who are complainants here? — In the first 
place, ‘NV ho, if any . lid you see? 

| Objected to as immaterial and irrelevant. |, 

A. The first party | saw was Mr. Landon, of Landon & 
Co., a Connecticut creditor: | saw him in New York; I pre- 
sented him these evidences, Mr. Stone’s agreement, and this 
morteage, and tried to induce him to make the advance. He 
aftera few days declined making anv advances, I then made 
in effort to see the treasurer of the larvest creditor of the 
Adrian Car and Manufacturing Company and he declined to 
have anything to do with it. Pls name was George Church. 
[then saw Mr. Henry Hart,of this citv, who was then in 
Brooklyn, and who avas interested as a stockholder in the [1- 
inais Manufacturing Company which held 20 bonds. [ pur- 
suaded him to join with me and advance the money for the 
Hlinois Manufacturing Company. To was also a stockholder 
in. sid Hlinois Manufacturing Company. 

QQ. 9S. | Answer objected to because the same purports to 
be a conversation with others at which Mr. Stone was not 
present and cannot be found, and as immaterial and irrelevant. | 
You mgy state Mr. Wilcox what you stated to Mr. Part in 
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regard to the talk with Stone and Edmunds and the agree 
ment vou had got with Stone. 

| Objected to as immaterial, irrelevant and incompetent. | 

A. LT read the contract issued by Mr. Stone to Mr. Hart 
and showed him “exhibit S\" and gave him in detail the con- 
versation | had had with Mr. Stone and Mr. Edmunds at 
(‘leveland., 

Q.o%;, And how was it in regard to the other creditor 
whom vou visited; what statements did vou make to them: 

[| Objected to as before. | 

A. All the creditors T saw personally [T exhibited these evi- 
dences. 1 had assured him the money would be refunded 
probably in six months; in two vears at the outside. 

Q). 60. Who else of the creditors did vou visit? 

| ( byected to as before. | , 

A. T saw John Burt ail the holder of the Ford bends. 1 
made an effort to get Orms, Bell & Co., of Youngston, Ohio, 
a creditor, to take some of the bonds held by creditors who 
would not make the advance, but I did not succeed. Mr. Burt 
wlivanced for the Peninsular Iron Company on 20 bonds; 
Mrs. Adelia Angell took S bonds; Henry Hart advanced on 
13 bonds of somebody's: A. Whitney took 1 bond; ]. R. Ben- 
nett & Co. took | bond: W.S. Wilcox took 1 bond: Wilcox, 
Bro. X Co, took | bond: le ulton leoun ry (' EVENT took 1a) 
bonds; the Adrian Car and Manufacturing Company took 20 
bonds. These that I have mentioned acted npon my repre- 
scntations, 

Q. 61. During all the time from the beginning of vour talk 
with Mr. Edmunds in the latter part of IS74 or the first part 
of IS, until, including the talk at Cleveland, do vou know 
what relation Mr. Edmunds bore to Mr. Stone as regarded 
the railroad property ? 

A. He said he was the attorney for Mr. Stone. 

Q. 62. Showing witness the bill an! calling his attention to 
“Exhibit EL” on page 4), he ws asked, what are the facts of 
vour having anv knowledge of the road being conveved by 
Stone on any such terms as are contained in the 4th paragraph 
of that document? 
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Objected to as immaterial and irrelevant. 

A. | knew nothing about it. 

(). 63. Where did you first learn of it? 

( Myjer ted to as before. 

1. I can't teil. 

(). 64. State whether or not vou were consulted or your 
comsent asked in regard to a. transfer of the road upon any 

terms as are contained in that 4th paragraph? 

Oljpected to as before. 

A. I have no recollection of my attention being called 
to the sale or a prope sition for a sale. 

Q.65. When, if at anv time did you learn that it was 
claimed by Mr. Stone, that this SH00,000) mortwage had been 
cancelled ? | 

( jected to as immaterial, 

A. On Mr. Underwood's return from Keokuk, in Febru- 
ary, ISSI. 


Q.66. If vou had not supposed and understood that by 
means of this S600,000 mortgage, those joining in the pur- 
chase were to be refunded a distribution on cach bond, and 
the cash advanced to Mr. Stone, what would you have done 
mn regard to joing the purchasing pool? 

Objected to as immaterial. 

A. LT should have taken the award to each bond, whatever 
it was, and advanced nothing. 

Q. 67. [ understeod vou, that you purchased one bond, 
and that Wileox Brow & Co. purchased one bond; what did 
vou pay for those bonds? 

Objected to as immaterial. 

A. We paid the holder of the bonds 8128.56 on each S100 
and paid into Mir. Stone’s $245.0. 

Q.6S. What would you have done in regard to the pur- 
chase of those two bonds if you had not supposed and under- 


stood as stated in question No. ti} - 


Objected to as before 


A. LT should not have purchased them. 
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Q. 69 By what were you induced to enter the purchasing 
pool and purchase bonds to enter the pool with? 

Same objection. 

A. The fact of the SHOO.000 mortgage being placed to re- 
fund to those who advanced the money and the guarantee of 
A. B. Stone as set forth in exhibit “7. 

Q. 70. The fact of the 8600000 mortgage being placed te 
refund what and how much ? 

Same objection. 

A. To refund the 8245.75 advanced on each $1,000 and 
the 8128.56 awarded to each bond. 

Q 71. You speak of $245.75 being advanced on each bond, 
how did you arrive at that sum as being the proper sum to be 
advanced on each bond? 

Same objection. 

A. Took statements from Mr. Edmunds and Mr. Stone. 

Q 72. What were their statements as to the amount that 
would be required? 

Same ol ection. 

A. They stated it would require 8245.75 for each $1,000 
bond. 

Q). 73. Where was it that those statements were made? 

| Same objection, | | 

A. At Cleveland. 

Q. 74. What do vou know of how that amount was arrived 
at? 

| Same objection. 

A. TL know nothing only what [ got from Mr. Stone and 
Mr. Edmunds. They represented that each bond would be 
taxed the same amount and the holder of cach bond would 
have to pay in that amount. 

Q. 79. Do you mean that each bond that entered the pool? 

| Objected to as before. | 

A. Yes, sir. 

Q. 7H. T asked vou in question No, 65 when you first 
learned that it was claimed this S600.000) mortgage was can- 


celed, to which you replied in substance, in February, 1881. 
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l now ask vou when, if at any time before that, there was 
inv suspicion in your mind that by any means, o1 md any Waly, 
there had been any change and that you might not get the 
benefit vou have spoken of under this SHOO,000 mortgage ? 

Mj bit obyection, 

\. Inthe spring of ISTH Judge Edmunds visited Adrian 
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micl ONT ate cl it 4 hedule of the ston i hroldle hs, «ts he chumed, of 
ihe St. Louis, Reokuk and Northwestern Railway, showing 
ity poreo ita of bonds each STO kholdes could have the priv- 
lege of purchasing, if done within a given time—30 days is, 
my memory. These bonds were of two classes and the price, 
Lthink, was oO cents. [ called the gentlemen living tn Adrian 
whe haul joined in the advance (on the st bones at Michigan 
State Insurance office. The advantages to those who should 
take these bonds was set forth by Judge Edmunds, and Judge 
edmunds was questioned quite sharply by those interested 
and Dr. C. Ryd stated to Judge edmunds that he went into 
thus purchasing pool Upon the representations made by Nir. 
Wilcox; that we were secured bevond a doubt by a first mort- 
vage upon the road and a document issued by A. B. Stone, a 
wealthy gentleman who had made himself personally respon- 
sible for this advanee. The document of A. B. Stone was 
discussed in part, and Judge Edmunds replied that the docu- 
ment was good for nothing and he knew it was not when he 
vaveit tome. IT from this reply began for the first time to 
feel that there was something wrong, and perhaps an inten- 
tion on the part of ‘Trustee Stone and Mr. Edmunds to de- 
fraudus., Phe gentlemen present said that if) the document 
issued by Mr. Stone was known at the time it was issued to be 
worthless by Judge Ediaunds, there was no safety in any fur- 
ther transactions with him, and they would not risk any more 
money on any representations of his (dmunds’ ). 

Qa7. At that conference with Judge Edmunds what, if 
anything, was stated by the judge in regard to whether or 
not he had given Mr. Stone any advice about the validity of 
the contract at the time it was made, and as to what the rea- 
son was for making it. 


Same objection. 
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A. [do not recollect that I said to Judge Ldmunds that 
these were my best friends and through my representations 
they had been induced to make this investment and that if 
there was any intention on their part not to carry out the 
agreement and understandings and did) not do it, it would be 
a great injury to me personally, as To was situated. Mr. Ed 
munds said that Mr. Stone ought to sce me out of it and that 
he would do what he could te help me. 1 can’t recollect at this 
point anything further. 

Q 7S. Who was present at that conference? 

A. Henry Hart, now deceased; Dr. C. Rynd, Abel Whit- 
nev, Channing Whitney, [ think Porter L. Sword, Henry .\. 
Angell, and there were more there, but | cannot name them, 
| think W.S. Sears was there, Lam not sure, and my brother 
Hf. Hf. Wileox I cannot name any more now. 

Question and answer objected to as immaterial. 

Qa. At this time Mr. Wilcox, when you first had sus- 
picion, vou say was in the spring of IS7%, now during the 
time intervened between the time of your meeting with Mr. 
Stone at Cleveland ino 1S75, and this conference with Judge 
Edmunds at Adrian in’ ISU, what if any talk had you had 
with Mr. Stone or Judge Edmunds as to the reason why you 
had not received the benetit from the SHOQ,0Q00 mortgage and 
heen paid the advance and the award on each bond the two 
vears having elapsed ? 

Same objection, 

\. About the time that Mr. Stone sailed or was to sail, 
Duncan, Sherman & Co. failed and it was claimed that the- 
effect of this failure on the foreign market for bonds was 
such that he. Mr. Stone, could not place this S600,000 mort- 
vagve and | vot nothing from them that I recollect of that 
should induce me te think that this mortgage was not still 
held and to be used in refunding the moneys. 

Q SO. Do vou remember Nir. Wileox. a meeting in Cleve- 
land with Mr. Stone sometimes after Judge Ladmunds was 
here in IS7M% at which Solon Burt of Detroit, was present: 


A. I remember of the meeting there in, | suppose, \masa 
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Stone’s office, in. which Solon Burt was present, hut I can- 
not locate the time. ¥ ° 

Q SI. Who is Solon Burt? 

A. Solon Burt was secretary of Peninsular Tron Company 
of Detroit. 

© QS2. Whe was present at that meeting: 

A. Judge Edmunds, A. b. Stone, Amasa Stone, Ss. M. 
Carpenter, H. A. Aneelland [think A. L. Grithn was pres- 
ent and | think Mr. Blood: [ now remember that we were 
invited to attend the meeting by Judge Edmunds. 

Qs5. Who were invited? 

A. 1 was invited, and my recollection is T was invited to 
convene those who had advanced on the bonds of the Adrian 
Car Manufacturing Co. 

QS4. You may state whether Joel Thayer and Solon Burt 
were there. 

A. Mr. Burt was there, but I cannot state whether Mr. 
Thayer was there at this time or not. [ met him several 
‘fimes at Cleveland. 

Qso. What was the subject of the discussion at this con- 
ference? 

Olbjected to as immaterial. 

A. It was the extension of the road and the distribution of 
bonds, and the refunding of moneys advanced by the parties 
that Thad induced to join in this purchasing pool, 

Qsh. At that time, what, if anv thing was said between 
you in regard to the refunding of the distribution of each 
bond and the money advanced ? 

Objected to as immaterial. 

A. To cannot repeat in detail the question propounded and 
answer it; TP oonly recollect distinctly that at a certain point, 
Solon Burt got up and said that he was ready to go home: 
that at was Very evident that the damned rascals intended un- 
doubtedly to gobble the whole thing; that he could not sec 
Why the Stones’ —.Amasa—more particularly be referred to 
at that time could have all the bonds he wanted, and there 
was no bonds for us there was nothing but stock for us, and 


that was not worth a damn. 
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Q St. Does the fact of the subject of refunding the award 
and advance being under discussion at that meeting, recall to 
your mind whether that meeting was before or after that con- 
ference with Judge Edmunds was here, and if so, which was 
it, before or after: 

Objected to as immaterial. 

A. T will look at my memorandum beok and ascertain 
if I can. It does not come to me now. 

QSS. Since the conference with Judge Edmunds here at 
Adrian, what, if any steps did you take before the com- 
mencement of this suit to bring the matter to Mr. Stone’s 
personal attention and get relief from him? 

Same objection, 

A. I appealed to him through Judge Edmunds; [ appeale:! 
to him through the mail by letter; | went to Keokuk in order 
to make a personal appeal, I had other business, but this was 
my main object; [ got a promise from him for an interview at 
Burlington, but he failed to meet me and I learned that he 
was to be in Cleveland at a certain time, and I had an inter- 
view with him there. He explained that in consequence of 
the heat his team was not able to bring him through to Bur- 
lington to mect me. After this meeting which was very un- 
satisfactory at Cleveland, to me, | met him at Washington. 

QsSv. You speak of applying to him through the mail. 
Have you a copy of the letter you sent him? 

A. I probably have. 

QW. State whether to that letter vou received any reply 

from Mr. A. B. Stone ? 

Objected to as immaterial, 

A. T presume I did. 

Ql. Have vou the reply with you? 

Same objection, 

A. No, sir, not that I know of. 

Q v2. At your interview in Keokuk, was this subject of 
repayment discussed and if so what was said? 

Same objection. 

A. Mr. Stone was very busy and [ simply stated to him 


that I wanted to lay the matter before him personally and it 
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wyts left for a promised meeting at Burlington, 

Q 93. At vour meeting at Cleveland, which you have de- 
scribed as being ve ry unsatisfactory, what discussion was hac 
upon this subject? State it fully as vou can. 

Same objection. 

A. [said to Mr. Stone that the parties that I represented, 
creditors of the Adrian Car and Manufacturing Company, 
those that had advanced on these bonds, relied upon the mort- 
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ce of SHOOQOO and his personal guaranty, “exhibit 7.” for 
the refunding of these moneys advanced and the amount 
awarded to each bond by the commissioner, Shippen. That 
if Thad unwittingly done anything that vitiated our ¢laim that 
| had been drawn into it through them and they had done me 
and my friends a great wrong. I did not want to believe that 
they would practice any deception of this kind upon me and 
would net believe it till | was obliged to. [appealed to him 
as best I could to come to my relief and the relief of my friends. 
[fe said that he had put all his money into the road that he 
-wwould. That covers what he said. | received some othe 
communications from various parties. 

Qt. Who was present besides vou and Mr. Stone? 

Same objection, 

A. No one was present to hear the conversation. 

Qo. At that time, Mr. Wilcox, what if any denial did Mr. 
Stone make of your statements in regard to the S600,Q000 
mortgage and the refunding arranvement yy means thereof, 

Same objection, 

A. IT don’t recollect that he made any denial. 

() WW. Wohat if anv excuse did he offer for not carrving aut 
the arrangement about the S600,000 mortgage ? 

Same objection. 

A. Tdon’t recollect that he made any. 

Qui. What if anvthing did he have to say at that time in 
regard to the SHOO.000 mortgage: 

Same objection. 

A. Nothing. 

Qos. About when was that interview at Cleveland ? 


A. About A\ucust, 1874). 


197 


Qo. When was it that you saw Mr. Stone at Washing- 
ton? 

A. LT saw him at the inauguration of Garfield, at the Ebbitt 
Hlouse. 

Q 100. Who was with you: 

A. S. M. Carpenter. 

Q 101. State what took place at that interview in relation 
to that subject. 

Same objection, 

A. I stated that the parties representing the Adrian Cai 
and Manufacturing Company bonds, to whom they claimed 
to have apportioned stock for their interest at a suit in Keo- 
kuk, felt grieved and wronged; that we felt that it was his 
duty to come to our relief, and th il if we could not reach a sat- 
isfactory settlement of the matter it was just as sure as it was 
there was going to be a future, that we should appeal to the 
courts; that this was not said to assume a threatening attitude: 
that he knew that [ had always treated him gentlemanly im 
the matter; and at this point Mr. Carpenter said to him, that 
he had stolen his property, in language to convince Mr. Stone 
that he meant what he said. Mr. Stone put himself in shape 
fora blow, partly rising up and drawing his fists. He took 
his coat fromthe chair an! was going to leave us, saving he 
would not talk to aman that would use such language. I in- 
duced Nr. Stone to take his seat again, and the conversation 
after this was entirely between Mr. Stone and myself. I] think 
after a little Mr. Carpenter rather removed, perhaps not but a 
few feet. Mr. Stone said that Daniel Eells, Amasa Stone, and 
some other man with him in this matter that were interested. 
and any results of a suit against him, they would have to share. 
and that it would be a long bitter fight. [| said to him, I hav: 
vot a half a million of dollars behind me in the persons who 
had made the advance, and that he would find that thev had 
eood staving qualities, \WV the 1 ha ft SOC CONnVE rsation that 
| then regarded as confidential. 

Complainants’ counsel here states (hat if talk was contiden- 
tial witness need not repeat it. 


Mr. Anderson, counsel for Mr. Stone, here waivesany neht 
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to have the conversation with Mr. Stone withheld on that 
vround, ‘ 

Witness resumes: Mr. Stone asked me what | thought 
would satisfy the stockholders. [I told him that. | should 
recommend tothem to take 20 cents on the dollar for common 
and preferred stock, but that | could) not say that they would 
take it, but that it was my opinien they would. He said that 
it was not worththat, but that he would IVE me that for mine 
if |} could persuade others to take a certain price; that T had 
treated him gentlemanly; Mr. Carpenter had abused him. — | 
said to him that I would think of the matter. [ did think of 
it and thought T would be a big rascal after getting them inte 
this SCTiipe to sell them out. 

Answer here objected to as incompetent, immaterial and tr- 
relevant. 

Q 102. You may state, Mr. Wilcox, whether or not that 
was the last that passed between you and Mr. Stone prior to 
the commencement of this suit 

A. That was the last personal interview.  [ wrote him that 
| hoped to meet him again, but bis answer was that he was 
unexpectedly called away from Washington to the funeral of 
a relative. 

Q 103. Showing witness two papers, he is asked if he knows 
in Whose handwriting the same are. 

A. They are in the handwriting of A. B. Stone. 

Q 104. How did you recetye them? 

A. By maul. 

Said papers are here offered in evidence as “exhibits W and 


ss 
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which are objected to as immaterial, 

Q 105. Showing witness another paper writing, he ts asked 
in Whose handwriting ‘t is. 

A. It is in George Edmunds* handwriting. 

(2 106. Tlow did you receive it: 

A. By mail. 

Paper 1S here offered Wn evidence and marked “eonxhibit Pigg 
and objected to as immaterial, 

Q 107. Witness is here shown another paper writing, and 


he is asked in whose handwriting it ts. 
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A. It isin George Edmunds’ handwriting. 

S:id paper is here offered in evidence and marked “exhibit 
12." Objected to as immaterial. 

Q 10S. Another paper is here shown witness, and he is 
asked whose handwriting it is. 

A. It is George Edmund’s, Jr. handwriting. 

C2) 10%. Tlow did vou receive it? 

A. By mail. 

Said paper here offered in evidence and marked Exhibit 13. 

Same objection. 

Q 110. Another paper writing. shown witness, who is 
usked whose handwriting it is? 

A. Ti is in the handwriting of George Edmunds, and IT re- 
ceived it by mail, 

Said paper here offered in evidence and marked «Exhibit 
14.” 

Objected to as immaterial. 

Q 111. Showing witness another paper, witness is asked im 
whose hand writing it is, and how he got it? 

A. It is the hand writing of George Edmunds and I ‘got it 
by mail, 

Said pp r here offered in evidence and marked Exhibit 
“15.” 

Objected to for same reason, 

() 112. Showing witness 3 telegrams he is asked how he 
vot them? 

A. I got them by telegraph at the office here, [ think. 

Objected to as immaterial and incompetent. 

Q 115. In answer to the first of these telegrams will vou 
state whether you sent George Edmunds a draft or not? 

A. I did. 3 

Q 114. In answer to the last of these 4 telegrams will you 
state whether vou went to Chicago to meet him or not? 

A. IT think I did. 

Said telegrams are here offered in evidence and marked 
Exhibit 16, and objected to as incompetent and immaterial. 

Q. 115. Mr. Wilcox to the original articles of incorpora- 
tion of the St. L. K.& N. W. Railway Co., vou subscribed 


Jo 
2) shares. how did you come to make that subs ription: 

Same objection. 

~, I Wits advised that formally it Was Heeessakly Is al- 
munds and Stone: and | was voing to sign as assignee of the 
Adrian (ar and Manufacturing Co., and they said it wits 
necessary for me to sign as an individual, and I signed the 
name WS. Wileox, and took the amount of stock IT was 
“ivised, as a mere matter of form. 

Q 116. - call vour attention, now Mr, Wilcox, to a. suit 
Ww hin Wiis brought by Mr Stone in the District (Court for 
Lec County, Towa, at Keokuk, against all the cestats gate 
trust in this purchase, what are the facts as to vour knowledge 
of the bringing of that suit before it was brought. | refer now 
to the original ball brought hy Stone, and not the cross-bill 
and [ wish to call your attention particularly to the purpose 
for which you understood it to be brought and to the persons 
from whom you obtained yout information, if vou have any: 

Objected to as immaterial, | 

\. Judge Edmunds informed me that Mr. Fallon) was 
net abie to advance the money upon the bonds that were 
proven in Fallon’s name; that Mr. Stone had an arrangement 
with Fallon by which he was to advance that money and there 
was a dimit to the time that he should make this advance, if 
Mr. Fallon did not raise the money within this time, Stone 
would pav Mr. “Fallon the amount awarded each bond and 
hold his place. Tlow long after this, T cannot say exactly. 
Mr. Edmunds said Mr. Fallon was acting badly and did not 
propose to live up to the agreement, and that it would be 
necessary for Mr. Stone to bring a suit to settle Fallon’s in- 
terest in the enterprise and that that was what this suit was 
brought for. 

(2) 116. Do vou remember who served the notices from the 
Lee District Court upon the parties here? 

Obpected to as mmmaternal. 

\. Tt would be my recollection now that one of the series of 
notices came to Nir. Creades. } 

Q IIS. You accepted service, did vou not, Mr. Wilcox ? 
A, 


I think so: ves, sir. 
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() 110 Tlow did you come to ie ‘pt service of the notices? 

Objected to as immaterial. 

A. I accepted service to enable Mr. Stone to get what Mr. 
Edmunds said was justice in the matter. I consulted no at- 
torney. [accepted what he told me. 

Q 120, State whether vou spoke to the other parties here 
in regard to accepting service. 

Same ol ection, 

A. L advised the parties here that the suit was in the inter- 
estof Mr. Stone and not at all prejudi ial to the interests as | 
understood it. 

Q 121. You assignees put in an answer in that suit by 
Walker & Weaver as your attorneys. How did that answer 
come to be put in? 

( jected to as before. 

A. My memory is that this answer came to me from Judge 
Edmunds with the other papers, and [I went to the attorneys 
of the assignees, Walker & Weaver, and found they had a let- 
ter from Judge Edmunds, or that they had been communi- 
cating with Judge Edmunds. I explained to them the object 
of the suit, repeating what Judge Edmunds had said to me, 
which I have repeated in answer to a former question, 

Answer objected to as immaterial, 

Q 122. You may state whether or not you had your attor- 
nevs, Walker & Weaver, make any examination of the case, o1 
whether they were acquainted with the case at all or not. 

same objection. 

A. They were not acquainted with the case, and I did not 
have them examine the case. I trusted to the statement of 
Judge Edmunds. 

Q 123. [ now call your attention, Mr. Wilcox, to the cross- 
hill filed in the name of the assignees, yourself, Carpenter and 
Sword; what was vour first knowledge of tnat bill being filed 
or of the intention heme to file it? 

Same objection. 

A. The first knowledge I hal of that bill was from Gill- 
more & Anderson, attorneys, at Keokuk, lowa 

Q 124. Upon getting information from Gillmore & Ander- 
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son, what did you do? 

Same objection. 

A. I wrote themasking them what it meant. If I got any 
answer from them I don’t recollect it. 

Q 125. Have you a copy of the letter you wrote Gillmore 
X& Anderson 3 

A. I have; and witness produces letter-book containing let- 
ter-press copy of the same. 

Q 126. Please cut out the leaf containing a copy of the let- 
ter to Gillmore & Anderson and hand the same to the exam- 
iner to be attached to your deposition, 

Said leaf is here offered in evidence as “exhibit 17.” 

Objected to as immaterial. 

Q 127. To whom else did you write at the same time? 

A. To Judge Edmunds. 

Q 128. Have you a copy of that letter? 

A. Yes,sir; | have a copy of that letter. 

Witness produces letter-book containing copy of same and 
is requested to cut out the same and hand to examiner to be 
-attached to deposition, Said leaf is here offered in evidence 
and marked “exhibit IS.” 

Objected to as immaterial. 

Q 12%. Tothat letter to Judge Edmunds did you get any 
reply: | 

A. I did. 

A paper writing here shown witness who is asked if that is 
the reply received from Judge Edmunds, 

A. It is, and it isin Judge Edmunds’ handwriting. 

Said reply here offered in evidence as exhibit 14). 

Objected to as before. 

Q 180. To that letter of judge Edmunds did you make a 
reply ¢ 

A. Yes, sir, and received a reply from Judge Edmunds en- 
dorsed on the letter, 

Q 181. Paper writing here shown witness, who is asked if 
this is his reply to Judge Edmunds and Judge Edmunds’ reply 
indorsed on the same. 


of ¢ 
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Said paper is here offered in evidence as exhibit 20 and ob- 
jected to as irrelevant, 

Q 142. Two telegrams are here shown witness who is asked 
how he got them. 

A. I received them from the telegraph boy. 

Q 135. You may state whether in response to those tele 
yrams you and Mr. Angell went to Keokuk. 

A. We went then or very soon after that. We went in 
response to them unless advised not to. We probably went. 

Q 144. When you were out out there were you and Mr. 
Angell called as witnesses in that suit? 

A. Yes, sir. 

Q 135. Said telegrams here offered in evidence as exhibits 
21 and 22. 

Objected to as before. 

Q 136. Were vou present at Keokuk when the decree was 
made by the court in August, IS7S? 

A. No, sir. 

Q 137. When and by whom were you first informed as to 
what the terms of the decree were in that suit? 

A. [cannot tell You when or by whom. 

() 13S. During all the time from the time the suit was first 
commenced by A. B. Stone until after the decree was made, 
you may state whether you had any intimation, information o1 
understanding from anyone that the rights of those joining in 


the purchase, to be repaid through the S600,000 mortgage, 


-were to be jeopardized? 


Objected to as incompetent, immaterial, and as leading. 

Question withdrawn. 

Q 13% You may state, Mr. Wilcox, what if any informa- 
tion, intimation, or understanding you had during the progress 
of that suit from its commencement in regard to the rights of 
those joining in the purchase, to be repaid out of the S600,000 
mortgage, being jeopardized. State what if any information 
you got on the subject, and from whom you got it. 

Objected to for same reason. 

A. After the commencement of this suit, called the cross- 


bill of the Adrian Car and Manufacturing Company, I met 
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Judge Edmunds, Tasked him why the cross-bill was tiled; to 
explain tome. T said: Does it in any way affect the relations 
Which the creditors of the Adrian, Car and Manufacturing 
Company, or those who had advanced upon the bonds of the 
Adrian Car and Manufacturing Company to the $600,000 
mortgage or the document issued to them at Cleveland, June 
8, ISTS, by A. B. Stone. He said to me that it did not; that 
Mr. Stone had been enjyomed in tus bill by New York 1 


Philadelphia parties, setting forth that they could not get jus- 
tice in Lowa; that to follow up that bill it might take five 
vears to vet it through, and the delay was prejudicial to the in- 
terests of the road; that a cross-bill filed could be vot through 
inside of one year, and that, “holed dow gg Stone’s bill and 
this cross-!ll simply Meant to bring l’allon to time. 

() 140. Who was present at this talk related in the last an- 
swer? 

A. No one, unless it was Mr. Angell. 

Q 141. Other than this talk you have mentioned, what in- 
formation if any did you have in regard to your rights being 
jeopardized in this suit? 

A. 1 do not think now of any additional evidence excepting 
the repeated conversations with Mr. Edmunds, in which he 
understood that [ understood that there were underlying us 
the first mortgage of SH6OOQ00 undisturbed, 

Q 142. Did you at any time until the conference with Judge 
Edmunds, here in IST, understand or have any intimation 
that your rights under the SHOQQ00 mortgage were to be or 
had been jeopardized by anything in that suit? 

Objected to for same reason as in question 138. 

A. Tdid not. Tf Thad T should have protested most cer- 
tainly against any proceeding that would jeopardize them. 

Q 145. Did you during any of that time have any idea that 
there was any controversy between you and Stone or anybody 
else, parties to the suit, unless it was Fallon? 

Same objection, 

A. I did not. 


Q 144. What knowledge did you have at any time of the 


wa. 
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contents of that cross-bill, filed in the name of vourself and 
the other assignees? 

Same objection. 

A. I had no knowledge of it. Lam not anattorney. I had 
such confidence in Judge Edmunds’ statements regarding the 
object of the bill that I did not question it. 

Q 145. Do vou know the signature to exhibit 7? 

A. Yes, sir. 

Q 146. Did you see it made? 

Objected to as before. 

A. It was read to me and Mr. Stone put his name to it. 

Said exhibit r is here offered in c\ scle nee, 

Objected to as incompetent, immaterial and irrelevant. 

() 14%. You spoke about calling on Various creditors after 
the meeting in Cleveland, in June , Sto; will vou state whether 
D. Preston & Co., of Detroit, was one of the parties you 
called on? 

Same objection. 

A. I think I did and they declined to make the advance, 

Q 148. By request of counsel for complainant, examines 
reads question 116 and the answer thereto, 

Can you tell when and where those talks were and who 
were present? 

A, No, soOmec of them were with Mr. Carpenter, and SOM 
with Mr. Angell, there were a good many times. 

() 14%. Tlave you ever received any bonds, notes, or pro- 
ceeds of the same on account of your interest in the property 
purchased by Mr. Stone at the fores losure sale of the M. V. 
& W. Railway; If so, state what: 

A. I never have received anything. 

Wa. S. Wintcox. 

Subscribed and sworn to before and in my presence by 
Wm. S. Wilcox, this Sth day of September, ISS2. 

FRANK R. PAYNE, 
Cir. Court Com. in and for Lenawee County, Michigan. 
Stipulation is here offered in evidence and marked Exhibit 
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Frank R. Payne. Commissioner. 
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Cross-ExaMINatTion oF Witiiam S. Witcox 
By Mr. ANDERSON, OF DEFENDANT'S COUNSEL; ° 

Subject to the objections heretofore made, the Defendant's 
counsel here propounds the following cross examination: 

Q 1. Was not the foreclosure suit of this M. V. & W. Rail- 
road commenced in August, S74? 

\. I do not recollect the date, but it was in the last month’s 
of IST4. 

Q %. before that time had you not been making efforts to 
realize on your claim of the Adrian Car and Manufacturing 
Clo, against the M. V. & W. Ry. Co. 

A. I had. 

Q 3. Was not an effort made in the year [S74 to get you 
assignees to join with Stone and Fallon in a contract made in 
Aug., IS74° 

A. I have no recollection of this being presented to me. 


Q 4. As Lunderstoo] from your testimony heretofore given 
) ers 


‘in this case, the contract of March 27, which you signed, came 
to-you enclosed in the letter of April 5, 1875, Exhibit 3, to 


this your deposition, and that vou signed it and returned it to 


Judge Edmunds within 30 days of its date, and as you have 
answered in question 32 of your examination in chief? 

A. T answered that that was my memory of the matter; 
that was my recollection of it. 

a 

A. Ido not think of any. 


Q 6. Please examine the paper I now hand vou, and state 


Q5. Have you any reason to change what you then said? 


if that is not the identical paper that vou and the others 
signed ? 

A. This ts my signature. 

Q6. Are the other signatures the signatures of the par- 
ties Which they purport to be? 

Objected to as not proper cross-examination, 

\. T should say they were. 

( The Commissioner marks the paperon the back No. “A” 
and identities it with his signature. 

Q 7. At the time that contract was signed had you or any 


one any knowledge or information as to what amount would 


of! 


°. 


of! 
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be decreed to enter class of bonds or to liens against the M. 
Vv. & W. Ry. Co. in the suit then pending at St. Louis? 

A. The ideas that I had come from Judge Edmunds. His 
verbal statement to me estimated the amount to be paid on 
cach bond somewhere between S150 and S200, and the award 
to each bond would be about S100, but that he could not tell 
precisely. 

Qs. Was not Judge Edmund’s letter of April 80, 1875, Ex- 
hibit 4,in this evidence the first knowledge you had that the 
court then would sustain $125,000 of mechanic’s liens, and 
place them ahead of the bonds? 

A. I should say that it was. 

QQ. Please look at Exhibit 5 in this case, and state in 
whose handwriting the hand in pencfl is in front and back, 
and if that was on it when you received it. 

A. This is my figuring. I don’t know as I can tell what 
it means. It was not on it when I received it. 

Q 10. Did you go to Cleveland in pursuance of that letter? 

A. 1 cannot tell 

Q 11. Was not the Exhibit No. 2 received by you in June, 
IS75, and look at the last words on the next to the last line of 
the paper to refresh your memory if necessary. 

A. In my answer in regard to this, I think I did not state 
positively when I received it. I know the contents came in 
at the meeting at Cleveland, and the notes that should come 
inon the SHhO00,Q00 mortgage were canvassed at that meeting. 


Q12. Does not that paper contain the estimate as made by 


Judge Edmunds of the amount necessary to be paid by the 


Adrian Car & Manufacturing Co. parties at 830,844.12? 

A. Yes sir. 

Q 13. And is not that the amount which you and the 
other Adrian Car & Manufacturing Co. parties were advised 
would be necessary to be paid? 

A. 1f $245.75 on 125 bonds amount to $30,844.12 it is. 

Q 14. Is not the letter April 16, IS77, Exhibit 15 in this 


evidence, the first absolute knowledge you had of the exact 


amount awarded to each bond by the court at St. Louis? 


A. it @, 


DS 


Q 15. Did you not yourself, furnish to Judge Edmunds the 
data necessary to enable him to draw” the bill in Stone vs. 
Fallon, as to Adrian Car & Manfg. Co. parties? 

\. If I did ithas gone from my memory; I have no recol- 
lection of it. 

() 16. Tf youin vour evidence in that.case given at Keokuk, 
in INS, so stated, it was true was it not as you then stated 
it? bh 

A. L should say it was; [ should sooner trust my memory 
then than now. 

() ¥? Is it not true that you and the other Adrian Car X 
Manufacturing Co, parties were very anxious in the Garly 
part of IS@S, that the matters relative to the purchase of the 
M.V.& W. Ry. Co. property should be settled and your par- 
ties realized is SOO as possible on Your interest therein? 

A. Yes sir. 

QS. And when it was understood by you that the 
injunction suit of Shields v. Stone was likely to delay the 
settlement of that case, and that the effect of the cross-hill 
filed in the name of the trustees, without your personal. 
knowledge would be likely to expedite a hearing and divis- 
ion; vou then had no furthes objrection to the suit or the cross 
bill, had you? 

A. After the commencing of the cross bill, Judge Edmunds 

explained to me its object and after assuring me that it did 
not in any way affect untavorably the interests of those hold 
ing bondsof the Adrian Car and Manufacturing Co, and that 
Mr. Stone had no intention of doing anything that would in 
any Way affect the arrangement made at Cleveland or invali- 
date the document made by him then. I made no objections. 
I entrusting this matter to Judge Edmunds, 
Q. 1%. Did you in that suit at Keokuk of Stone v. Fallon 
either in orginal suit or in the trial on the cross. bill, introduce 
the agreement in evidence, which had been made by Mr. 
Stone at Cieveland, June S, 1Svo, Exhibit 7 produced by vou 
in your examination in chief? 

A. I did not; [did not suppose there was any necessity for 


it after the representations made by Judge Edmunds, 


llon 
luce 
Mr. 


you 


, for 


%9 


Q 20. Did you apprise vour attorneys, Gillmore and An- 
derson, during the pendency of that suit, that vou held such « 
document? | 

A. To am not aware that T had any attornevs in that suit. 
Gillmore and Anderson, [To understood they appeared for 
Mr. Stone by Judge Edmunds direction. 

Q 21. Had not Gillmore and Anderson been acting for vou 
and the Adrian Car and Manufacturing Co. in the suit at St. 
Louis, trying to establish the hen under the lease of cars by it, 
thie NI. Vv. X WV. IR, # Co, and had the het sueceeded In es- 
tablishing the lien on the cars to the amount of S22.N30.66 in 
that suit at St. Lous, against the vivorous protest on the part 
of Jud 


holders m that suit: 


ve Edmunds, representing the trustees for the bond. 


a 


\. [ should say ves, all but the vigorous protest, 

Que. Who was Geddes of whom you spoke in your ex- 
amination m chief? 

A. lle Was an AtTOrnes here of thre frm of Cseddes X 
Miller. Hle is now a Judge of Probate. 


(25. Is not the answer which you filed in that suit in 
Keokuk signed by Walker and Weaver in their hand writ- 
rper ? 

*’ 

A. | dont know; [T don't recollect of seeing the answer 


theyv s« nit. 


) <4. In INSG% did you not receive from Mr. Stone a lettes 


| 
enclosing cL COND of thie resolutions Or ine of. - NK. X a Ww. 


» } . P of ° 
Board o>] Directors, ahi clicl Vou tet \ ai othe ASSTUTICCS 


prepare a printed statement to be sent. and which was sent 
to cach of thy partic . iterested im thr \dris 1 Coat NX Niannu- 
facturmy Co. asking them to sul>- for bends of the St. 
ee oo FP Ry. under the terave of November |]0) 
IN, and did thes net in the meet mnctude to refuse to 
im | thi if ti f wis i | ms, resolutt i- 
() ctead » iis ot bye Pyreopye ration tive is 
~ i ’ . ° 
ine fi ) 1 : » lot show 
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ties. Tfere is one set (produces them ) marked .“exhibit 2, 


I did not prepare a printed }yiper, | have no recollection of. 
doing so, to send to the parties interested in the .Adrian.Cat 
and Manufacturing Co. The Adrian party refused to take 
cunny of the bonds, fer the reasons I stated vesterday 1) mn\ 
direct examination, 

Q 25. Let me refresh your memory, if [ can. Please 
examine the paper | now hand you and state what vou know 


about it. Llow and by whom tt was prepared, and for what 


A. LT remember the calling of the creditors of the Adrian 
Car & Manufacturing Co.  [ suppose of course it wats pre 
pared by Judge Edmunds, and the portion of it signed by the 
assignee. That signature was authorized by us calling the 
meeting, 

Said paper is here marked by the Commissioner No, «B” 
and he attaches his stynature. 

Q 26. Please examine the 3 papers T now hand you, 
marked C, D and E respectively, and see if those are yout 
signatures, 

Av This is my signature. 

Said papers are here marked No. C,D and E respectively, 
and commissioner attaches his signature. 

Q) 23. On Exhibit D, are the other signatures genuine. 

A. [think they are, ves sir. 

Q 2s. Look at the paper marked «FP and see whose signa 
ture it ts, 

A. It looks like the sienature of IT. A. Angell. 

Q 2). Tn question 4) in your examination in chief, who was 
to pay the S30,.000 which vou spoke of in vour answet 
cis having to Be paid ? 

A. It was requircd from the holders. of the 125 bonds, It 
was to be paid to A. B. Stone as trustee, or sent to Daniel P. 
Eells, of Cleveland, for Stone. , 

Ws. S. Wintcox. 

Subseribed and sworn to before me and in my presence by 
Wim. S. Wilcox, this Sth day of September, 1SSY. 

FRANK R. Payne, 
Circuit Court Com. in and for Lenawee County, Michigan 
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Examiner read question and answer 17 and 1S of this cross- 
examination, and thereupon counsel for complainants ask the 
following questions: 

Question 1. With vour idea of the object of the original 
suit as heretofore testified bv you and the assurances given 
you by Edmunds that vou have testified to, what if anv objec- 
tions did you have to the filing of any kind of papers or the 
use of vour names by Mr. Stone or his attorneys to take any 
steps or proceedings mn that suit which would expedite thie ob- 
ject of the same, as you understood it, and compel Fallon to 
make his payments? 

Objected to as immaterial and not proper re-examination. 

Answer. T had no objection to any proper legal use of out 
names that did not invalidate the clams of the owners of the 
bonds passed to the Adrian Car and Manufacturing Company 
and its creditors, 

() 2. Reading witness questions 20 and 21 on cross-exam- 
ination, witness is then asked: 

Llad not all the matters in which Gillmore & Anderson had 
been acting for the assignees been adjusted and determined 
some time before the filing of the cross-bill ? 

Same objec thon. 

A. The assignees had not at that time had a final settle- 
ment with Gillmore & Anderson for their pay for what they 
had done. 

Q 3. But had not all matters in which they had acted for 
you been determined and closed up at that time? 

Same objection. 

A. 1 suppose all matters left with them, including the lease, 
the main thing had been done. 

() 4. Reading witness question 25 and answer thereto, he 
is asked: 

The meeting you speak of in this answer, state whether o1 
not itis the same meeting which vou spoke of in your direct 
examination as taking place in the Michigan State Insurance 
office here, in which Judge Edmunds was present. 

A. Same meeting. 

Wn. 4 W irc ON. 
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Subscribed and sworn to before me and in my presenee by 
by Wim. S. Wilcox, this Sth day of September, [SS*. 
Frank R, PAYNE, 
Circuit Court Commissioner in and for Lenawee County, 


Michigan. 


Cis LRLELES Ik YND bemeg produced and SWaoOtTr On the part ot 
the complainants, si\ys. ; 


(Question I. State vour name, age, residence, and occups 


\. Charles Rynd; Lam in my 4th. year; my residence is 
Adrian, Michigan; and T ama physician and surgeon. 

Q 2. Are you now, and since the Ist of January, ISeo, have 
Vou not been Cotte of thre SL OM k holders in) the [i lineous Manufact- 
uring Companys. of Adrian, Nlichivan: 

‘A... Les, sir. 
us. large stockholder ? 

A. Large. cnough. | own between S1T1000 and STP20K0) 
of stock for which | have paid the money, 

() 4. Do you remember, doctor, of its being talked among 


1) regard to vrolmng mito a 


the stockholders-of that COM pany 
purchasing pool, with A. B. Stone as trustee, to purr hase the 


property of the M. Vo & W. Railway Company at the fore 

closure siile ‘ and in ordel I pao Sa), of raising st SUNN n) cash tw 
by pic Nir. Stone? 

A. Yes. sir: Lremember all about it 

Qo. Who made the statement or statements to the stock 

lela rs, so gar as youl knowledge woes, UPOol w hic hy the stock 

holders acted ¢ 


A. Messrs. W. S. Wilcox and Henry llart. inthe rooms of 


the Michivan State Insuranes Company, 


he 


(96. Now, doctor, what statements were made to the stock 
holders by Mr. Wileox in regard to the arrangement that 


could be made, or was made with Mr. Stone, and what 


rights the Tllinois Manufacturing Company would have if it 


Obyected to as mmmatenal and mcompetent. 


A. Mr. Wileosx stated (1st). that we had 20 bonds which 


repr scnted. or were supposed to, 81,000 each; (2d) that those 


. 


") 


t hose 
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bonds had al cash value its lec led \ the { nited States | Dis. 
trict Court; that those bonds had been decided to have a cash 
value of about SI2S each; (3d) that Mr. Stone, assuming the 
ownership of the road, if you please, would be obligated to 
pay us about S1°2S in money for each of these bonds; (4th) 
that to extend the franchises of the road, a larger sum of mone, 
than was then invested would have to be raised by the persons 
holding the stock, in order to make that stock really valuable. 
I5v the franchises of the road, | mean whatever they may have 


} 


purchased ; (oth) that we should be required to pay between 


S4.0MW) and $5,000, specified in that paper as our share in doing 
that work; (6th) Thave very distinct recollection that objected 
very decidedly to vomyg into the railroad business; (ath) Nr. 
W ileox represented to us that in the interest of the [lino 
Manu fac hurine ( company they had made this nevotiation and 
had arranged to pty this S4.040) and some odd dollars: (Sth) 
the majority of the directors of the [Illinois Manufacturing 


vyany such arrangement, 


Company were not in faver of makin: 
but were in favor of taking SIS on the S1.000 and of closing 
up t he Matte *«tth } ~ ite h it pipet Wiis pore sented to us prio te 
our signing any obligations as T now hold in my hands (ex- 
hilt a & Teo thre lest of 112 \ recollect! ] such il patpet Wills 
presented tous before we stoned any obliations as a ruil 


anty of the fact that by signine we ran no financial risk in 


the business: and (10th) on that condition, and beheving that 
that cli fuarantec Us aerainst loss, I ened it papel indemnti 
fyine pro rataon the amount of stock I held, Wileox and Hart. 
for the sum of money which they claimed to have paid A. B. 


Stone as trustec. 


- ¥ ! ’ ’ i. ' 
() i. \\ hat ddi Vou mean DV CNC: ear franchises cyt 


’ ‘ , 
‘ ‘ " . ‘ , ‘ 
\. | understood in‘a rencerai Way Chil we road o1 Corpor 


tien was'in debt, and that it was proposed to releve that in 
‘ mb rice te 1 thie ] ul } t plete if wel 3 
( isc its roll : and make rt valuable. 

QS. What if anvthing was said at that time by Mr. Wil 
qos it) rs ave! to Ww! iT thie rior hts if thie HPPOns Manufacturing 
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Company would be if instead of taking the amount that Wits 
awarded on cach bond by the court, it should join in the pur- 
chase and make this advance? 

Olbjected to as immaterial and as hearsay. 

\. Substantially what was said was that the company should 

be vtaranteed against loss on the money advanced, and what 
| looked upon as the indemnity of Mr. Stone was evidence to 
us of that fact;also that we should not take any risk at all on 
the valuc of the bonds as adjudged by the court; and that if 
ve Went into this pool, or purchase, we should have the ben- 
efits in addition to the prior considerations IT have named, the 
benefits growing out of the developments of the road as likely 
to be very valuable as represented to us by Mr. Wilcox, who 
spoke for Mr. Stone, as he represented, 

Qo. In what way were you to be guaranteed against loss 
of the legal value of the bonds? 

Same objection. 

A. It was claimed that in connéction with that matter, and 
[think a paper was exhibited to satisfy the Illinois Manufact- 
uring Company on that’ occasion, going to show that the road 
was,or Was going to be, mortgaged for a large amount cover- 
ine, TP think, SS00Q000, which would, in any event, indemni- 
fy the company. [In regard to moneys advanced at that time, 
and also touching the value of the bonds, and also guarantee- 
ing the company such proceeds as we were assured would 
vrow out of the road, and this paper of Mr. Stone was pre- 
presented to us in addition, as a personal guaranty. 

() 10. You were one of the directors of that company iit 
that time: 

A. Yes sir. 

QJ il. You may state whether those assurances were be- 
lieved or not? 


Same objection. 


A. Of course they were believed; if they had not been we 


should not have acted in the matter. 


Qiz. Were vou present at a meeting in the Michigan 


State Insurance Co’s. office in the spring of IST, at which 


Judge Edmunds was present, and at which he urged the buy- 
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ing of some bonds and at which there was some talk with 
Judge edmunds about SOC arrangements betw een Nr. 
Stone and Mr. Wilcox. 

Objected to for same reason, 

A. IT was present. at a meeting in the office to which you 
refer, and at which Judge Edmunds was present. I could not 
attirm positively to the exact time of that meeting, but I have 
a very distinct remembrance of a number of things which 
occurred on that occasion. 

Q 15. Will you state doctor what occurred at that meeting 
between Judge Edmunds and those present? 

Same objection, 

A. Judge Edmunds claimed to represent the road and Mr. 
Stone, and he earnestly urged upon us the part of the consum- 
mation of the arrangement about which Mr. Wilcox had talked 
and in which we were partly interested. I talked with the 
Judge and asked him whether he represented that interest or 
not, and he claimed to do st) the interest of Mr. Stone and 
the road.—He claimed to do so, and that the franchises and 
interest of the road under the arrangement would be very 
valuable; then I felt about the matter as | had before, that if 
possible, we had better get our money which Mr. Wilcox and 
others had advanced, and the se-called legal value of the bonds, 
and he stated that they had received the money and had got 
the matter in shape, and so we had no redress, and that we 
had better go on with the others, and that Mr. Stone was 
not legally responsible for any arrangement which he had 
pretended to make. I then asked him under whose direction, 
or under whose advice Mr. Stone had given such assurances 
to Mr. Wilcox, and the said Wilcox and Hart claimed to be 
operating for the Illinois Manufactuing Co., and that they 
stated that if they furnished a large amount of money for the 
cgmpany to do this thing as per agreement with Mr. Stone 
that they desired to give the Co. assurances from Mr. 
Stone representing this interest. That the Company would 
run no financial risk and suffer no loss in the operation, and 
that he advised Mr. Stone to furnish this particular document 
(Exhibit “7") to satisfy us that we would not suffer any loss, 


%16 


and in answer to further inquiries of mine, he stated that he 
had taken the precaution to coolly assure Mr. Stone that 
such a document would satisfy Mr. Wilcox and I fart, cane 
through them the Hlinois Manufacturing Co., and have no 
binding force on him whatever, and Judge Ldimunds stated 
that he had satistied Mr. Stone fully before this document 
was given. That while it) would secure the money from us 
my oll probability it would relieve him from all liability. | 
asked Judge Edmunds if he had so instructed Mr. Stone as 
his attorney in the cas and he said most assuredly he had. 
Phat Mr. Stone hesitated to do anything of the kind until he 
had some assurance as 1 have stated. Then I| said to bim 
then you meant deliberality, if that be true, to take ad 
vantage, Mr. Stone with you, of the ignorance of the Ili. 


now NManufacturine ¢ ‘Company, and take our monev and cut 


_ 


] 


our throats. and he said ves sir, we did. 


Q it. You were a director of the [lino Manufacturing 


4 
Company from IS%. till t 


A. Yes sir. 


Qo. Did vou know anvthing about a suit of Stone vs. 


} 
' 


ne present thine’ 


Fallon in the Lee County District Court of Lowa. in which 
the ‘Hlinots Manufacturing Co. aceepted service of notice on 
cross-bill filed in the name of Wilcox, Carpenter & Sword 
against divers parties, among which was the [Hlinois Manufac- 
turing (Co. To sav did vou know anything about either of 
those matters while they were pending: 

A. T simply knew of the fact. 1 had no knowledge, only 
a veneral one. 

Q) 16. Who looked after the interests of the Tlnois Manu- 
facturing Co. inthis railroad property so purchased by Stone 
as trustee? 

A. At that time the parties who looked especrally after the 
matter were Mr. Sword, their president, and Mr. Hart and 
Nir. WileoX. 

() ey Nir. \\ CON and [lart Were both directors? 

A. Yes.sir and heavy stockholders. 

QS. Conti this conversation with Judge Edmunds you have 


mentioned, whatoif anvointimation had vou received that any 
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he of the rights of the Hlinots Manufacturing Co. as they had been 
jul mentioned te you by \lessrs. \\ CON nd blart hicvcl heen 1h) 
nd any Waly jeopardized, 
he Objected to as tmmaterial, irrelevant and as leading. 
ted \. My own idea was at the time as given, that in any event 
cnt we were protected, 
. us CiivanLtes Rywp. 
Subscribed and sworn to before and in my presence by 
(* as Charles Rvnd this Sth day of September, [SS2. 
vad. FRANK KK. FAYE. 
| he Cir. Court Com, in and for Lenawee County, Michigan. 
him : i 
i \eer Wirxey being produced and sworn on the part of 
er complamant, SUVS: 
wa (2 1. State vour name, age, residence and occupation, 
cut 


\. My name iw Abel Whitney, mv ave is 60 and | attend 
merely tomy private business. 
rin Q2. You are the Abel Whitney, who is. a party com. 


plamant in this suit, both as trustee for divers parties ane in 


your own neht: 


we VS. A. tam. 

vhich Q3. The one bond which was paid im on this purchase, 
We Oo} from whom did vou get that: 

word x | Sitppose | rot it from Nir. Wilcox. [ paricl Nii \\ 1] 
rufac- CON, 

her of (J 4. Do vou know of what lot of bonds it was? 


A\. IT know from that book: it was one of the lot from Dan- 
, only icl Preston & Co. 


Qo. When did you get it, Mr. Whitney ? 


Nianu- (Ohyected to as immaterial. 
Stone A. August oe ISG), [ wave Mr. Wilcox my check for the 
“mount, | 
ter the Q 6. Isthat the check you gave for it? 
art and A. Yes si 
(Check here offered in evidence and obi cted to as immate- 
rial, marked exhibit 2S, 
Qi. Were vou present at the meeting of the stockholders 
wu have f the Illinois Manufacturing Co. which Dr. Rynd deseribed ? 


hat any A. I don’t think I was. 


sages et 


21s 

QS. Upon what knowledge did you purchase this one 
home ? 

Olbjected to as immaterial. 

A. The first talk IT had with any one Was Henry A. Angell 
on the subject. This was afew days before the date of said 
check IWo or three days. 

(9% What talk did you have with him: 

Objected to as immaterial, hearsay and incompetent 

AO At that time | was engaged in the First National Bank. 


Nin. Angell came in and explained to me the nature of thi- 


~s 


msaction, and told me that perhaps there were a couple of 
bonds that had not been placed and wanted me to take one o1 
both. He sad it was going to be a big thing, and he told me 
of others who had invested in them, and that he and Wilcox, 
and [ think he said Hart, would like to have me take an in- 
terest in them. [| inferred it was rather a matter of favorite 
ism with him. | told him | never knew anything about 
the nature of the thing, but that if he said it was a good thing 
| would take one of the bonds. Ile went on to state that the 
road had been sold and the price it had been sold for, which | 
think he said was S200,Q000, and that the court had already 
ordered the old bonds to be surrendered at, | think he said 10 
cents on the dollar, making S100 on each S1,0000 bond; that 
there miclht possibly he anothes small assessilicni and there 
might not be any more, it was not vet fully determined, and 
that for paving the purchase money of the road and the 10) 
cents on the bonds this SLOO or, or whatever it might be — for 
instance, Preston would have to have his money on his bond, 
Which the court awarded, and the balance, which IT think 
Without exchange was $245.79, would go toward paving the 
purchase monev of the road and some other expenses, such as 
court fees and lawver’s fees, | think he said. That's about 
the end of that conversation as far as IT recollect. 

~~ QUO. What if anything did he say at that time in regard to 
vour having any security of any kind; if so, what security was 
itand for what amount? 

Same objection. 


A. Lam inclined to think that our conversation did go it 
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little farther at that time. We did have this conversation if 
we did not have it at that time, since Mr. Underwood has re- 
freshed my memory. He recited that there was to be a mort- 
sage placed upon the road of SHOO.000 from which it was un- 
derstood that this money advanced should be refunded to us 
with interest. [ mean the amount advanced for these bonds 
and the amount advanced on the purchase of the road and oth- 
er expenses with it. “That when this mortgage was placed 
upon the road it would leave the road free of debt except this 

SHOU mortgage, which road cost, | think he said, in the 

neighborhood of a million anda half dollars. That was about 

Angell’ representation, 

Ql. Who else did vou talk with before vou purchased ? 

A. Tdon't think Thad much of any talk before this con 
versation with Mr. Angell. : 

() I’. Tf it had not been represented by Mr. Angell as Vou 
have testified, that vou were secured by means of this mort- 
vage, What would have been your action in the purchase of 
this bond 

Objected to as before. 

A. LT should not have bought the bond. IT expected to get 
the money back with interest. [should not have taken it but 
for Mr. Angell’s representations. 

Q 14. State whether or not vou believed the statement 
made by Angell? 

Same objection, 

A. Tdid: and I believe further, that he believed them. 

Q 14. [call vour attention now to the suit in the District 
Court of Lee County, Lowa, of A. B. Stone vs. John Fallon and 
others, vourself among the number, and the cross-bill filed in the 
name of Wilcox, Carpenter and Sword vs A. B. Stone and 

others, vourself among the number. What if anything did 
vou know about those suits at the time they were pending? 

A. I knew but very little about them. [had a conversation 
with Mr. Wileox in relation to those suits. 1 said to Wileox, 
lam opposed to doing anything that would jeopardize our 
lien on Mr. Stone and that [did not want him to do anything 


that would havethat tendencv. That is the substance of it- 


ID) 


Mir. Wilcox told me that‘it was a matter that would not cost 
us anythine. but that it was done for the accommodation of 
Mr. Stone in order to get a settlement with Mr. Fallon, as | 
understood it, and that all the costs and expenses would be 
paid by Mr. Stone and all the parties interested in the suit. 

Answer objected to as incompetent, immaterial and hearsay. 
Qis. You may state whether vou employed any counsel 
to assist you in that sutt, and if not why not: 

Same objection, 

¥ | head her COUN cl ON ‘pl \Ir. Wilcox. Ile Was nota 

fee” counselor. Of course [ relied entirely upon Mr. Wil 
cox’s judgment. He had more particular charge of this ques 
tion, and, of course, whatever he recommended I] consented te, 
simply giving my own views. 

(2 16. On what particular occasion did vou have this talk 
with Mr. Wilcox? | 

Same objection, 

A. I think Thad more than one talk with him. It strikes 
me that Mr. Wilcox came to my house one time to have me 
sIen an acceptance of service. Probably a gov dd share of out 
talk was had at that time. 

Qt. When was it first that vou had any intimation that 
the security vou believed yourself to have by means of the 
SHOOOQOO merteage, or otherwise, was claimed by Stone and 
the railroad company, ov eithes of them. to be of no value? 

Same objection. 

\. Itwas at the meeting had at the Michigan State Insurance 
office, when Mr. Edmunds was present. | mean the meeting 
that Dr. Rynd has referred to. Tcould not give the date, but 
it was before Mr. Part was killed in IST, for he was present 
cat the meeting. It must have been in the summer or spring 
before. 

QUIS. Will vou state what took place at that meeting be- 
tween you parties that were there and Judge Edmunds in re 
gard to your security ? 

Same objection, 

A. It would be impossible to give the exact language used 


by various ones for there was a good deal said. Mr. Edmunds 


ri} 


the 


ana 


used 
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came here, [ should judge, for the purpose of having us re 
CIN cou! stock ana subscribe for oul pp! » rata ah ire of bonds 
in this new railroad organization, St. L. KR. & N.W. Ry. 
Company. [ told him, so far as | was concerned, [ should 


not put any more monev in the concern: that I] would 


not vive him two cents on the dollar for the stock: in fact | 


would not give it house room:and that | should have nothing 


to do with it, or rather that IT should not receive it. He said 
it made no difference to him whether [ did or not as he had no 
personal interest in the matter, ant it made no particular differ 
ence to him whether I did or not. T told him T paid my money 
over to Mr. Wilcox ana he should look te Nir. Wilcox for if, 
and that [should insist on Mr. Wilcox prosecuting Mr. Stone 
on the bond he had given. That is the substance of the conver- 
sation. In reply he said he would like to see Mr. Wilcox o1 
anv body clse collect anything on that bondof Mr. Stone. I 
think there was then something said about Mr. Stone’s re 
sponsibility. | supposed he alluded to Mr. Stone’s respons! 
bility; that was the impression that: his conversation gave. me. 
I think he continued the conversation by saving that. the 
bond was not binding upon Mir. Stone and never was, as he 
knew more about tt than some of us: that the bond was not 
binding on Mr. Stone and that if we ever got anything on it 
to let him him know it. or that he would like to know it, 

Q 1% What if anvthing, Mr. Whitney, do vou remember 
heing said by Mr. Edmunds at that time in regard to the val- 
iditv of Mr. Stone’s agreement at the time it was made? 

Objected to for Satie: FCusohs, 

A. [ do het recollect the Conversation parucularly as 
lated by Dr. Rynd. There was a great deal said and by dif- 
ferent parties. T recollect more distinctly my own part in the 
conversation than I do the others’. I recollect that Mr. Hart 
said in reply to Mr. Edmunds that he would spend as much 
more, or twice as much, if need be. to test the matter. 

Q 20. Have the interests of the Hlinois Manufacturing 
Company, 01 have vou vourself, ever rec ved anv bonds, notes, 


or the proceeds of the same.on account of vour mterests in thr 


railroad property. 


Same objection. 
A. Lhave not. 

Q?t. You have been during all this time a stockholder im 
the Hlinois Manufacturing Company ? 

+. BES, OF. 

Anet Waurrnery. 

Svurboss ribvscal carne! <\N ri to before nie canal Wn) rh presetice yy 
Vbel Whitin \. this Sth lian of September, S82. 

FRANK R. Payne, 
Circuit Court Commissioner in and for Lenawee County, 

Michigan. | 

Qe. Please examine the paper PT now hand you marked 
No. G with the signature of the commissioner, and state if 
that is vour signature ? 

A. Yes: thatis my signature. Lo got the paper from Mr. 
Wilcox. | hesitated about takine the stock. Mr. Wileox 
said he did) not think taking the stock could prejudice ou 
claim. é; Aner Wiarnery. 

Subscribed and sworn to before me and in my presence by 
Abel Whitney, this Sth dav of September, ISS. 

7 | rRankK R. Payne, 
C‘ircut Court Commissioner inp and for Lenawee County, 


Nlichiean. 


Porter L. Sworp being produced and sworn on the part 
of the complamants, saves: 

Question T. State vour name, age, residence, and occupa: 
Tyan, 

\nswer. Ny rte Is Porter - Sword: hh are 1S ee 
reside in the city of Adrian Michigan, and my occupation is 
the manufacturing and selling of brick machines, 

QQ. In IS) what relation did vou bear to the [lines 
Manufacturing Company ¢ 

A. To was one of the directors, the president, and a stock- 
holder thereof, and from that time to the present my relation 
to said Company has been the same. 

Q3. In INT) and until the trust was closed, vou were one 
of the assignees of the Adrian Car and Manufacturing Co, 


and Hl. A. Angell? 
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A. Yes sir. 

Q 4. What attention did you give to the affairs of the 
assignees of the Adrian Car and Manufacturing Co? 

Objected to as immaterial. 

A. Mr. Wileox was chairman of the committee. I was 
appointed in| Mr. Cross’ place when the aulvisory committee 
was dropped; when the assignment was made I was 
appointed one of the assignees with Mr. Carpenter and Mr. 
Wilcox, Mr. Wilcox was chairman of that committee and 
devoted most of his time to the business as the Company was 
then manufacturing and there was a great deal to look after. 
Mr. Carpenter and myself used to meet Mr. Wilcox occasion. 
ally and talk over matters, 

Qs. Do you remember that in [S75 there was a propos! 
tion that the Illinois Manufacturing Company and all parties 
holding bonds of the M. V. & W. Rw Co. should jein in pur- 
chasing the road at the foreclosure sale? 

A. Yes sir, [ recollect a matter of that kind very distinctly. 

Q6. From whom did vou get vour information in regard 
to that proposition and its terms: 

Objected to as immaterial. 

\. From Mr. Wilcox and Mr. Hart, principally from Mr. 
Wilco. 

Q 7. And upon information of whom was it that vou acted 
as president of the [linois Manufacturing Co., and as one of 
the assignees in doing what vou did in regard to joining in 
the purchase? 

Objected to as before. 

\. On information | got from Mr. Wilcox in reward to the 
matter. He had been East and seen Mr. Stone and he said 
they had arranged for to put a mortgage of SH00.000 on the 
road for the payment of money advanced by parties on the 
bonds and the indebtedness on the bonds, and that this money 
a“ulvanced should be pari boca kK. That was to pay. bach the 
monev and the interest we held on the bonds. 

Answer objected to as hearsay. 

Q.S. You May state whether he showed you any paper on 


hot: 


Same oby ction. 
A. Yes siry he did. It was a paper purporting that this 
horeratee should) be placed on the road signed Ty A. 1}. 
stone. 

Cu. Yow ma tate Mr. Sword whether or not you bx 
lieved those statements of Mr. Wilcox? 

SSihbbi obpection, ; 

\. To did. ves sir, Mia. Wilcox was very emphatic in re- 
ard to the matter, and >i asked him several times whethes 
he matter was all right or not, and he said it was so far as he 
was able to yrcdore, and that he believed it to be so. 

Answet olyected tao its hearsay , . 

Ife said he had every assurance that the matter would be 

carried out as aereed, 

Qi. 7 call your attention to a suit which was commenced 
in the District Court of Lee County, Lowa, at Keokuk, by JA. 
I. Stone vs. all interested in the purchase, vourself as one of 
the assignees amone the number, and to a cross bill filed in 
the name of the assignees against Stone and the other persons 
interested ino the purchase, and Task vou what knowledge 
vou had in rggard to those sutts while the same were pend- 
mg, and from waom vou derive. vour knowledge ? 

Sime objection, 

A. The only knowledge [ received in regard to the matter. 
at all was derived from Mr. Wilcox, who was acting as chair- 
man for the assignees. | had several talks with him in re- 
gard to the matter, but [am not able to state just our conver- 
sutton, 

Qil. You may state whether at any time while those suits 
were pending, vou received any information or intimation 
from any one, that.any rights of the Hlinois Manufacturing 
(to. or of the assignees in the property purchase were in 
jeopardy in those suits, andif vou received any such intima- 
tion or information please state it. 

Objected to as incompetent and immaterial. 

\. | have no recollection now. If | had received any such 
information, fo am verv certain [ should recollect it because 


I was personally interested. 
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Q 12. Durme the time from IS75 to INTM how were vou 
personally engaged, wleat was vour main business? | 

A. Twas one of the assignees and | was also engaged in 
the manufacture and sale of brick machinese and the manufac 
ture of brick and tile. 

Q 13. Until the fas ore of the Ulinvis Nanufacturing Com. 
pany burned vou hal personal charge of the business of that 
company ? 

\. Yes, sirs that burned in IS77. 

Q 14. When was it vou first suspected that there was any 
claim onthe part of Mir. Stone or the railroad company that the 
bondholders pointing it the pruans hase havc bite rights uncer thre 
SHO morteage an | the agreement signed by Mr. Stone? 

Objected to as immaterial. 3 

A. | cant give vou the exact date, but T recollect very dis 
tinctly when it was. It was the time Mir. Edmunds was here 
with a large amount of stock of the railroad company to issue 
to different parties that had advanced monev. tle made a 
statement at that time that the agreement that was signed by 
Vir. Stone was not good, That was the first intimation that | 
ever heard in regard to the matter. That statement was made 
in the Michigan State Insurance ofthese 

Qlio. You may state whether or not you were present at 
the Michigan State Insurance Company's ofhce during the 
whole meeting? 

Objected to as immaterial, 

A. No. sir: ] was not there quite all the while. During the 
mecting | stepped out for Dr. Ryndtoinvitehimup. [could 
not have been cFeonne but tive to cioht minutes, | yurst Went 
around to his office. 

Q16. You may state w hether vou were ome of the parties whe 
indemnified Messrs. Wilcox and Ilart for the amount advanced 
to Mr. Stone to let the bonds of the Hlinows Manufacturing 
Company join in the pure hase ? 

Objected to as immaterial. 
\. Yes, sir, | was. 
Q 17. Now vou may state, Nir. Sword, whether or not the 


Illinois Manufacturing Company, or the interest represented 
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by the bonds held by them, t# your knowled 
anv bonds, or notes, or proceeds of the same, on account of 
their interest) in the property purchased at the foreclosure 
sale? 

A. No, sir; not to. my knowledge. 

(J) IS, Showing witness exhibit Io to the bill of complaint, 
he is asked to read the same, and having read the same, there- 
upon he is further asked what his knowledge is as to the Ih 
nos Manufacturing Co., or the assignees, having authorized a 
wile or transfer of the property purchased upon any such terms 
is are contained in the 4th paragraph of said exhibit. 

Same objection. 

A. IT have no knowledge of anything of that kind. 

Porrer L. Sworp. 

Subseribed and sworn to before me and in my presence by 
Porter L. Sword, this Uth day of September, ISSY. 

rank R,. PAYNE, 
Circuit Court Commissioner in and for Lenawee County, 


Michigan, 


Ss. Epson Graves being produced and sworn as a witness 
on the part of the complainants, says: 

Question 1, State your name, age, residence and occupation. 

A. My name is S$. Edson Graves; my age is 43; my resi. 
denee is the city of Adrian, Mich.; and my occupation is that 
of a druggist. 

Q2. In 1875, Mr Graves were you a member of the firm 


t. Bennett & Co.. and are vou still? 


of J. 1 
A. Yes sir. 

iw 2% ou may state w hether in the beginning of 1575, the 
Adrian Car & Manufacturing Company were indebted to J. 
R. Bennett & Co.. 
, Objected to as immaterial. 

Pi They were, | 

(). }- Do you remember the occasion of the purchase by 
the firm of J. R. Bennett & Co. of one bond of the M. V. 
& W. Ry. Co. 


A. T remember of taking a bond. 


wit 


it} 


227 


Q 5..With whom did you negotiate in regard to that pu 
chase ? 

AW WLS. Wileox. 

Same objection, 

Q 6. Upon informati m from whom did you act in making 
that purchase? 

Same objection. 

A. W.S. Wilcox’s. 

Q.7. Who in belidf of your firm negotiated the purchase? 

Objected to as before. 

A. LT did, 

Qs. What was the information you received from Mr. 
Wilcox in regard to making the purchase? 

Same objection. 

A. He represented that if I paid this money, $346, I think 
it was, we would be sure of that amount anyway and the in- 
terest on it, and that in all probability we should save otir 
claim against the Adrian Car and Manufacturing Company, 
amounting to some $700, 

Q 9. How if in anyway did he say that the amount vou paid 
was to be secured? 

Same objection, 

A. He said they were secured by first mortgage bonds. 

Qo 10. Did you afterwards pay anything additional to the 
$340: 

Same objection. 

A. Yes, sir. We afterwards paid an assessment of $25.56. 

Qari. Did you believe those statements that Mr. Wilcox 
made ? 

Same objection. 

A. Certainly I did or we would not have paid the money. 

Q 12. When was it vou first had any suspicion or ttima- 
tion that Mr. Stone or the railroad company claimed that you 
had no rights to the refunding of the money? 

Same objection. , . 

A. I don’t remember the date. [ was surprised when the 
meeting was called here at the insurance office, that things 


were not right, and that was the first intimation I had o f it. 
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() i 2. l call vour attention to a suit « mmenced nn A. I}, 
Stone woainst thie parties interested im the purchitse, in the Dis- 
trict court of Lee county, Towa, at Keokuk, and a cross-bill 
filed in the name of the assignees; and To ask vou what atten- 
tention vou paid to those suits and) whit information vou had 
in regard to them and from whom: 

Same objection 

A. LT remember about the suits, but patil ne particular iit- 
tention to them. Ll told Mr. Wileox that I trusted it all te 
| andthat we would act as he acted. He represented thrat 
Cries would not effect us in un wiv, aid | did not WOTTN | 
ihbout it one Watt OF the other. 

Q iy. Showing witness exhibit E to the bill of complaint. : 
he is asked to read the same, and havine read the same, he ts 
thereupon further asked what his knowledge ts as to the firm 
of J. R. Bennett & Co having authorized a sale or transfer of 
the property puree hased tpl clin such TCTIDIS ats are contamed 
inthe gth paragraph of said exhibit? 

Siume objec tien. 

A. TL don’t remember. | trusted the whole matter to Mr. 
Wileox, and TP told him that whatever was satisfactory to him 
Was to us, and to do what he could with: it. 

Qu5. Youmay state whether vou lave any recollection as 
te having ever consented to tiny such sale? 

Same objection. 

A. LT don’t remember of its ever havine been called up. 

() LO. You hha state whether thie firin of i? IX, Bennett 
X Co, has ever received tlh boncls, Or notes, Oo the proceeds 
of the same, on account of their interest in the purchase? 

A. Not anv. We received certificates of the stock. 

Qi7. To wish vou would examine your books and ascer- 
tunaif vou can and give us the dates of the payments, 

A. oT find that Nias 2 ist, 1977, We wave a check to WY. S, 
Wilcox for $25.57, and August 5th, 1875, another check to 
Mir. Wilcox for $346.75. S. Epson Graves. 

Subsertbed and sworn to before me and in mv presence by 
S. Edson Csraves, this goth Lain of September INSS2. ? 

PRANK R. PAYNE. 
Circuit Court Com. in and for Lenawee County, Michiean. 


Wirtttam S Wincox being recalled on the part of the com. 
plaimants, savs: 


Question 1. Mr. Wilcox, vou stated upon vour direct exam- 


ination the other day that the first knowledge vou had of th 
filing of the cross bill was a letter from Gillmore & Ander- 
scl) with papers to serve. Look at the lett rs and dCCOM pa 
nving papers and see if that is the letter vou referred to. 
Answer. Yes, sir, it was. 
() 2. These other papers are the papers that came with the 
letter, excepting the papers vou served? 
A. Yes, aif. Wa S. Wuirtcox. 
Subscribed and sworn to before me and in my presence by 
Win. S. Wilcox, this 9th dav of September, INS2. 
FRANK R. PAYNE, 
Circuit Court Com, in and for Lenawee County, Michigan 
Said Aner Wairney being recalled on the part of com- 
plainants, deposes and savs: 
Showing witness exhibit “lo” to the bill of complaint he 
is asked to read the satmiec, and having read the s; me he 
is thereupon further asked whether he ever authorized a 
sale or transfer of the property pur hased Upon ang such 
terms as ure contamedin the 4th paragraph of sid exh git. 
Objected to as immaterial and irrelevant. 
A. I did not know anything about it. 
Aner Wairrne 
{ Subscribed and sworn to before PVA and in My prese we ak 
: Abel Whitney this 9th day of September, ISS2. 
FRANK R.PABNE. 
Circuit Court Commissioner in and for the County @f Len- 
awee and state of Michigan. ; 
Henry A. ANGELL. being produced and SWOT on thr 
. part of complainants, says: ) : 
rr Q 1. What is your name, age, r sidence and occupatéon : 
A. My name is Henry A. Angell, my residence ts Adrian. 
; Michigan, mv age is 99, and Tam a foundry man. é 


Q°?. Are vou acquainted with -\ndros I. Stone. an . 


liels and (seorge Edmunds of Zz iyth rere Pl liryeays 2 . 
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A. I am. 

(23. How long have you known Mr. Stone? 

A. Twenty years and perhaps thirty. ‘ 

QQ 4. You may state whether you are the Henry .\. Angell 
who was one of the members of the Adrian Car and Manu- 
facturing Company, and whether you are the husband of 
\delia S. Angell, one of the parties complainant in this 
suit? 

A. i am. 

() > +toU are acquaint ' with William S. Wilcox of this 

ty? 

A. Yes sir. 

(26. You may state whether you remember in the latter 
part of IST4 or the early part of S75 the assignees of the 
Adrian Car and Manufacturing Company, and some of. its 
creditors held 125 bonds of the Mississippi Valley and 
Western Railway Company? 

A. Les, sir. 

Q 7. You may state, Mr. Angell, whether any proposition 
was made to you, or, in your hearing, to any one, for those 
holding the bonds of said railway company, to join a purchas 
ing pool with .\. B. Stone, as trustee, to purchase the road at 
the foreclosure sale, and if so, about when it was, where it 
was, Who made the proposition, who was present, and what 
was the proposition ? 

Objected to as immaterial, irrelevant and as not the best 
evidence. 

A. It was Mr. Edmunds and Mr, .\. B. Stone, in Cleveland 
in IS74inthe presence of Mr. Edmunds, Mr. Wilcox Mr. Stone 
and myself and | think Mr. Carpenter was present. Mr. Ed- 
munds made the proposition that we should pay $245.75 on 
each bond, and we should have security; a first mortgage of 
SH00,000 for to pay the money and the bonds. This was at 
the Kennard House in Cleveland. These people that had the 
bonds, we were to go to New York and mect them and have 
them join with us in the purchase, and save the road. There 
had got to be S600,000 raised, and Mr. Edmunds said the 


» Adnan Car and Manufacturing Company would have to 
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raise $245.75 to cach of its bonds, and this licn of SH00.000) 
should be put on the road to pav ous, and whatever 
amount the court put on the bonds to pay us too. In ordes 
to show that to our creditors Last. Mr. Edmunds drew up a 
statement for Mr. Wilcex to take along, and Mr. Stone said 
it Wiis all right ane | think he sioned it. | recognize Ix 
hibit “7° as the paper in question. 

QS. Do you remember whether Mr. John Burt or Joe! 
Thaver was there or not? 

a don't recollect whether Burt was there i] not; Joe! 
Thaver was there. 

Q*. After this paper was made, will you state whethet 
you were present with Mr. Wilcox at Mr. Stone’s offige at a 
talk with Mr. Stone? 

Obected to as immaterial. 

A. I was. 

QM 10. Will vou state w hat talk was had then? 

Same objection, e 

A. It was appertaining to raising this money and saving 
this road, and getting the pay for it. 

Ql. What, if anything was said by Mr. Stone m regard 
to vour being secured your pay for your $245.75 per bond, 
and the worth of the bond by means of this $600,000 
mortgage? 

Objected to as before. 

. A. Ma. Stone said that that would secure us and pay us. 

Q 12. Do you remember Mr. Angell, whether or not at 
that meeting in Cleveland there was a draft of that S600,000 
mortgage present? 

Same objeetion. 

A. There Was papers before them, and it was so under- 
stood. Mrs. Angell had undertaken to protect 8 bonds and | 
was then to look after every penny. 

Q 13. Showing witness Exhibit “9% he Is asked to look at 
it and he savs: 

A. I think this is the same thing. 
Same objection. 
Q 14. State if you remember w hether that paper which I 
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have just shown vou was given to vou or Mr. Wilcox by any 
one, and if so, by whom and for what purpose? 

Same objection. | 

A It was CIVEN Nir. Woileos Ih Nir. Stone. i SUppose 
for security, to look at and to have it, 

(J 15. Before this time, Mr. Angell, when vou were in 
Clevelind, had vou been present at the talk with any one im 


revard to making such an arrangement as to vo in, and pur- 


Same obrection. 

\. It had been talk f with Mr. Stone and Mr. Ed- 

unas, 

(216. When do vou remember same objection? 

\. Every few weeks we were down to Cleveland. I don't 
Know as ean vive vou the exact day and date of it, but J 
dont know as TP ever went down to Cleveland Without sccInyg 
Vir. Stone. | 

Qya7. What had been the talk previous to this time vou 
were Im Cleveland in reeara to how you should be secured ? 

Same objection. * 

\. We were to be secured by this mortgage, we were to 
have notes to be given us, and to be secured by this mortgage, 
forthe amount we put in and for the bonds. 

CQ) 18. VIrs. Angell you spoke of, was to protect S of these 
wonds, Did she act for herself in this matter, or did some 
me act for her: 

\. |] acted for her, because Mr. Stone and Mr. Edmunds 
oth told me time and time again, that every dollar she put 

‘in Wel objected ter Gis Deol responsi S and iis nnmaterial, 

() ia. i on nda state whether she had any personal 
nowledge, or whether she acted on vour judgment ? 
Obpected to as momaternal. 


A. She did net know anvthing about it and relied upon 


what | tole her. 


1 
ly 


, means of this S600,000 mortgage, vou believed them to be 
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Q 20. Youmay state, whether, when Mr, Stone and Mr Ed- 


nods mede the statements in regard to vour being secured 
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Same objection. 

A. I did, ves, sir. 

Q) 2l. How much did) Mrs. Angell Paty for each of the 
bonds? 

Same objection. 

A. One hundred and eighty dollars and some cents. | 
can't recollect just the amount. 

Q 22. When was it that she bought these bonds; before o1 
after this talk, in Cleveland? 

Same objection. 

A. After. 

.Q 23. You may state what action Mrs. Angell would have 
tuken in regard to buying these bonds and paving the ad- 
vance of $245.75 on each bond, if you had not believed the 
statement of Messrs. Stone and Edmunds, 11} revard to heing 
secured by the $600,000 mortgage? 

Same objection, 

A. She would not have let them have the Money, not it 
copper of it. 

Q 24. Do you remember of the purchase of Mr. Abel 
Whitney of one bond? 

Same objection. 

A. ¥ehy wf. 

Q. 25. State whether vou talked to himin regard to buving 
the bond? 

Same objection. 

A. I did. IT went into the bank and talked to him about 
it. 

Q 26. You may state what. if anthving, vou suid to him 
in regard to his being secured? 

Same objection. 

A. [talked it over to him and told. him vou will get se- 
cured by this $600,000 mortgage; you can’t loose anything. 
| also talked with Mr. Graves of the firm of J. R. Bennett 
& Co.. and Mr. Henry Hart, and in fact every one that took 
a bond. I talked with. and made the same statements to each 
of them that I have spoken of. . 

Q) 27. Are you acquainted with Judge Edmunds’ hand 
wrting?: 


* 
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A. Yes, sIr. 

Q 28. Exhibit 1 is here shown witness, and also exhibit 2 
ind also exhibit 6, and he is asked in whose handwriting thes 
Are, and if he hits sccn t hem befor ce? ’ 

A. I have seen them before, and they are in the handwrt- 
ting of Judge edmunds, 

Q 2g. About when did you see them? 

Objected to as immaterial. 
| 


\. Tsaw them about the time thev were written. Mr. 


meet 


Wilcox showed me all the letters, IT think. 

() 2. You have told us about the talk with Mr. Stone and 
Vir. Edmunds at Cleveland. Will vou state whether after 
that talk with them, at that time, you saw Mr. Eels? 

Seme objection. 

A. Yes, sir, He was president of the Commercial Na- 
tional Bank, and I saw him at his office: it might have. been 
three months or six months after. No one was with me. 

Q. 31. What-talk did you have with him: 

same objection. 

A. Twas there to see if he had the notes. He was the 
man, Wao was to hold them. The first time [T was there he 
did not have them. I went again and he showed me one. 

Q 32. Before your talk in Cleveland with Mr. Stone, that 
you have testified to, had you talked with Mr. Eels? 

Same objection, 

A. No. 

QC) 24. At these talks with Mr. Eels that vou have men, 
tioned, what, if anything, was said between vou about those 
who had joined in the purchase having the benefit of these 
NOTES As SEC! rity : 

Same objection. 

A. We had our security for the mortgage. He told me he 
thought there would Le no question but what we would get 
our pay, every dollar of it; we had put in our money but we 
had not got our notes vet. He said they would be coming 
and by-and-by he showed me one of the notes. 

Q wo. What further talk did you have with him at eithe: 


of these times about why vou did not get your pay? 


Same objection. 

A. | had no more talk. 

Q 26. Do you know, Mr. Angell, whether at the time of 
these talks Mr. Eels knew that those who had joined in the 
purchase were to be secured by means of these notes? 

Same objection, 

A, Yes, sir. lle told mec so, 

Q 27. What further talk did you have with Mr. Eels, at 
any time after the two you have mentioned, in reference to 
this matter? 

Same objection. 

A. | was so anxious to see him about it that 1 went to his 
house on Euclid avenue. The conversation was, that he had 
vot the notes but could not give them up to us. I can’t tell what 
the reason was. He said he could not give them up. Phat is 
all, \t a subsequent time, we talked about a change; that 
they had got up a new deal; that they had got a new mort- 
yage on the whole road and had got it placed and were going 
to pay us. This might have been the fifth time and two years 
after the first. 

Q 2S. At any of these times, Mr. Angell, was there any 
talk between you and Mr. Eels about his (Eels) having 
viven up the notes to Stone, and why he did so? 

Same objection. ¢ 

A. Yes, sir, I think he said he had given them up because 
there had been a new deal; a new mortgage and larger one 
had been oi\ ch. and they could place them mn Europe. 

Q 20. What did vou say to that when he told you? 

Same objection 

A. I don’t know as I said anything more than that. It was 
the pay we wanted. NIrs. Angell wanted it. Mr. Eels is 
the President of a bank; Is very quiet and you have to do 
all the talking. He savs “Yes” and “No” and very often I 
could only see him from five to eight minutes, 

Q 30. In February, 1876, Mr. Angel, you filed a 
petition in bankruptey? and = from that time until your 
matters were settled up in ISSO you were at loggerheads with 


the assignees and at litigation with them: 


Same objection. 

|. { A 

Q 51. your consultations at that time were not so frequent 
ils they had Decn before? ' 

Same objection 

A. No, sir. 

Q 32. LT call your attention, Mr. Angell, to a suit com- 
menced in the District Court of Lee county, lowa, at Keokuk, 
by Andros B. Stone vs. John fallon, and all others interested 
in the purchase, and to a cross-bill filed in the name of Wil- 
cox, Carpenter and Sword vs, the other parties interested in 
the purchase, and | ask you if you know why Mrs. Adelia 
S. Angell, who was one of the parties, paid no attention to 
the same, and took no steps to assert her right to be paid out 
of this mortgage? 

Objected to as incompetent and immaterial, 

A. Because I could see to it and Stone was cheating her 
out of everything. Because her security was to be on 
that 8600000 mortgage, and that it would be executed. She 
always had faith that it would be executed and get her pay. 

Q 33. When did you make up your mind that Mr. Stone 
was trying to cheat her? 

Same objection. 

A. When I went out there as a witness, [ told Edmunds at 
the hotel so: and I told this man ( Nir Anderson ) SO, in his 
office. Mr. Edmunds had nothing to say when | told him. 
| said to him; “You said you would see us out all right, and 
now you have made damn fools of us.” He did not havé 
much to say; he had always been very frank with us, and he 
did not say a word. Mr. Anderson said he was working for 
Mr. Stone, and he said his partner was going to New York 
the next day and he excused himself, saving he was going to 
make his will. Mr. Wilcox when I told him, the sweat rolled 
from his face and he said, “Can it be possible they have winked 
us in this fashion,” and he went back that night and had a long 
talk with Judge Edmunds —it was an hour long. 

Q 34. After that time, Mr. Angell, why did vou not take 


some steps, or consult counsel, in regard to securing Mrs. 


— 
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Angell’s rights? 
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Same objection. 

A. IT had no money, and Mr, Wilcox alw avs depended on 
what Mr. Edmunds had said, and always insisted that Mr. 
Stone’s interest was our interest. 

() $2). W hat was it that aroused your suspicions out there? 

Same objection, 

A. I could see it from the questions that Mr. Edmunds put 
to Mr. Wilcox. It was evident all the way through that 
Stone was making a cat’s paw of us. My suspicions were 
stopped; any one could see it from every move. 

Q 36. Up to that time, had you had any suspicion that by 
reason of that suit vou were losing any rights? 

Same objection. 

A. No, sir, TI went out there cheerfully. [had no money 
and Mr. Wilcox paid my expenses. 

Q 37. At that time you were very poor, Mr. Angell? 

Same objection. 

A. Yes, sir. 

Q 38. When did you see Mr. Stone after that suit? 

Same objection. 

A. I saw him at Cleveland, and perhaps Mr. Wilcox was 
with me. I used to go down there, and IT went down a 
number of times when Wilcox did not go. I met him at the 
LaClede House—he was going up stairs; and he sail he 
would see me again; and he did not see me again, that time. 
I called at his office there and did not see him. Ile had sold 
out his interest to Mr. Chisholm and was not there any more. 
Did not see him at any time after the suit, after that, to have 
any talk with him. 

() Oh). Now, Mr. Angell, before the suit was brought, ancl 
after it was brought, up to the time when your suspicions 
were aroused at Keokuk, had you any talk with Mr. Stone or 
Judge Edmunds as to what his purpose was; who it was they 
were after, and whether any rights of your parties here, would 
be affected? If so, state what talk you had with either of them 
on those subjects? 

Objected to as immaterial and as leading. 

A. IT have had talk before that with both of them, and they 


IN 


assured me they were working for otr interests and Mrs. 


Angell’s interest, and all their interests. 

Q yo. What talk did you have with either of them about 
the suit? : 

Same objection. 

Question withdrawn. 

Q. 41 Before the suit was commenced and after the suit 
Wats commenced, but before your suspicions were aroused at 
Keokuk, as you have testified, what talk did you have with 
Stone or Edmunds about the suit? 

Same objection. 

\. They said they were trying todo everything they could 
tor the interests of Mrs. Angell; that their interests was our 
mterest: that is whit they gave me to understand every time. 

Q) y2. Plow many times did you havesuch talk with them ? 

same objection, 

A. It might have been three times and it might have been 
a dozen; every time T saw them; before the suit came on | 
saw Stone twenty times and T saw Edmunds twenty times. 

QQ 43. What,if anything, was said by cither of them as to 
what the suit was for? | 

Same objection. 

A. Why the object was to define Mr. Fallon’s claim and to 
vet a settlement with him, as | was led to believe. 

Q 44. Do vou remember of Mr. Edmunds being here and 
of meeting with him in the Michigan State Insurance office in 
the spring of IS79: 

Same objection. 

A. Yes, sir. 

Q 45. Who was present: 

Same objection. 

A. Mr. Wilcox, Mr. Hart, Mr. Whitney, Mr. Rynd and 
myself, and there might have been Mr. Sword, [ can’t recol- 
lect; Mr. Wood was also there. 

Q) }O. What took place then at = that meeting between 
Judge Edmunds and those present ? 

Same objection. 

A. Tle came here to offer the bonds of the road; the sub- 
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stance was that in proportion as those who had protected the 
bonds they could take the new bonds and pay so much money 
in; he wanted them; Mr. Rynd asked Mr. Edmunds what 
assurances can you give me that vou are acting in good faith, 
when the contract we have got here with Mr. Stone and the 
road is not worth a damn and I knew it wasn’t when I made 
it; said he, gentlemen, are vou going to take these bonds? 
and at this he took his coat, and IT said, Mr. Edmunds, don't: 
just sit down and let us talk this matter over; the meeting 
was pretty exciting, and Mr. Rynd begun to get a little mad, 
and he told Mr. Edmunds if he thought he could come down 
here after he had got so much money, and after he had paid 
us off in some worthless stock, that Mr. Rvynd did not think 
was worth a cent: Mr. Edmunds, I thought, should have been 
used worse than he was 

Q 47. What was it that Edmunds said that made Rwynd 
say what he did? 

Same objection. 

A. He said that contract was not worth a cent, and he 
knew it wasn’t when he was executing it. 

Q 48. What talk did vou particularly have with Mr. Ed. 
munds? 

Same objection. 

A. Nothing particularly, only [| told him to have a chair 
and sit down; and when he got up and left T went with him 
to the hotel, and I said to him: Mr. Edmunds, you can not 
get one here to take those bonds; you have humbugged the 
people and they won't take a cent’s worth of them, I don’t 
think: he said he was at work for Mr. Stone: there was 
nothing further that I recollect, only this, that he had got our 
money and deceived us. 

Q: 49. You may state what, if anything, Mr. Edmunds 
stated in the meeting as to whether Stone was aware of the 
worthlessness of the agreement when he signed it? 

Same objection. 

A. Yes: he said he had told Mr. Stone that the agreement 
was not worth anvthing, and would not hold anvthing. 


Q so. Showing witness Exhibit “FE” to the bill, and asking 


J 41) 


him to read it, and the witness having read the same, ts 
asked whether Mrs. Angell, or he, for Mrs. Angell, ever 
authorized a sale or transfer of the road on any such terms 
as are contained im the gth paragraph of said exhibit? 

Same objection. 

A. We never did. 

() si. Has Mrs. Angell ever received stn bonds, notes or 
the proceeds of the same? 

Same objection. 

i ion 

Ie xamuination ls here uly urned to September gr 1d02; “al 
y oclock a.m. 

PRANK KR. PAYNE, 
(Commissioner. 

Direct examination of said Henry A. Angell is here re- 
sumed pursuant to adjournment, on this tith day of Septem- 
ber, iIsS2: . 


() 52. Showing the witness exhibit “A 


** 


to the bill, he 1s 
toul Gf he remembe he exe f that avreeme hy 
asked if he remembers the execution o that agreement »\ 


the Adrian Car and Manufacturim: 


y company ? 

Same objection. 

A. I do. 

Q 53. Will vou state whether that was before or after the 
meeting in Cleveland you have testified to, when the pape 
Wits signed ‘by Stone? 

Same objection. 

A. It was before. 

() v4, Look at the date on exhibit AS” and see whethe 
that refreshes Vour Memory as to the time when the meeting 
mn Cleveland took place? 

Same objection. 

A. The meeting in Cleveland took place afterwards; this 
Wits in March 27, 1879; the meeting was in the fore part of 
June, 1875. 

(255. When before that agreement, exhibit “A” to the 
bill, if at all, did) vou know of any talk with Mr. Edmunds or 
Mr. Stone in regard to the formation of a purchasing pool, 


state the first of anv such talks? 
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Same objection. 

A. It was November or December of 1S74, Mr. Woileox 
and myself met Mr. Edmunds at Chicago, and then talked 
over the details of thi. purchasing pool, 

Q 56. What talk did vou have in Chicago, and where did 
vou have it, and how did you come to go there? 

Same objection, 

A. I think it was on a telegram from Mr. Edmunds to 
meet him there. It was at the Madison house. M. Edmunds 
we three sat down together and we got it arranged that it 
would take about $30,000 to form that. which the Adrian Car 
and Manufacturing Company, or its creditors, would have to 
put in, which would be about $245.75 to each bond. Te 
thought that they woul! be able to bid the road in, not to ex- 
ceed S600.000, and whoeve put this in to protect their bonds 
and money would have a lien on the road ‘of S600.,000 on 
the road and its property —all of it--all kinds. Whoever 


put in this money would et notes bearing 


per cent, 
interest, wold, and not to exceed two years we would 
have our pay, principal and interest, for the money we 
advanced, and what the decree of the court would say 
what the bonds were worth. He thought the bond would 
vo over $100; he could not tell how much. It would be $1oo 
certain. Tle showed us a paper and had it all ont in form, 
showing each creditor that the road was liable to and how 
much they would have to put in, and that is what we had to 
do, raise that money to be a party to the purchasing pool, 

QQ 57. What other talks did you have with Mr. Edmunds if 
any between that time and the signing of this agreement, ex 
hibit .\ to the bill. 

Same objection, 

\. I think Mr. Edmunds came through here that win 
ter and saw us, that is my impression, before we signed 
the contract, exhibit .\, all on this same business, all apper- 
taining to the road. 

() sS. What talk did vou have with him at that time. 

Same objection. 

A. The same talk, about the same thing. 
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Q) ,9- You may state whether at Any time you had any 


other or different understanding in regard to your being se- 


cured and the manner of securing vou than what vou have 


stated ? . 

Same objection. 

A. Not any | the same. 

Q 60. You spoke, Mr. Angell, about having your suspt- 
cions aroused at Keokuk, about speaking to Mr. Wilcox about 
itand about his having a talk with Judge, Edmunds about it 
that evening an hour long. Where was that talk in Keokuk 
hetween Mr. Wilcox and Judge Edmunds, and were you pres- 
ent at any part of it? 


same objection, 


A. It was at the Patterson House, at Keokuk, and I was 
present at part of it. In the way Mr. Edmunds put his ques- 
tions, an attorney then told me we were getting beat out of 
every particle of interest we had. | do not have that man’s 
hame on my tongue’s end at present’ his mame was Scott 
llowell; that’s his name. Then [ had a talk with Mr. Ed- 
munds that evening with Mr. Wilcox, after I had told Mr. Ed- 
munds that he was beating us out of everything. I didn’t tell 
either Mr. Wilcox nor Edmunds that any one had told me so. 
[ told Edmunds that IT was satisfied he was beating us out of 
every thing. He thought I was prejudiced. [ told him he 
could not make me believe it. He stuck to it) that the suit 
Was to get a settlement with Mr. Fallon, and that was all there 
was to it. -All boiled down, the suit was to get a settlement 
with Fallon. Myr. Wilcox said to him, Mr. Angell has no con- 
fidence at all. Hle gave me to understand that our interest 
Was not jeopardized one particle; that Mrs. Angell’s securities 
were ood In the len of that S600.000 mortgage 5 and that ‘she 


would have pay for es ery cent; that had been talked of before. 


Q61. Part of the conversation between Mr. Wilcox and 
Mr. Edmunds that vou were present at was when — after thes 
had been talking awhile? 

Same objection. 


A. At the close. 
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() 62. You may state W hat eflect these assurances of Judge 
edmunds had upon you? 

Same objection. 

A. I tried to put confidence in him and did, that he was 
telling me the truth. 

Q 63. Were you present at a meeting afterwards at Cleve- 
lant with Mr Edmunds and Mr. Stone, at which Solon Burt 
was present? 

Same objection, 

A. 1 was. 

Q 64. Where did that meeting take place and who was 
present then? 

A. At Amasa Stone's othee. Amasa Stone, .\. B. Stone, 
Mr. Blood, Mr. Grithhn, Mr. Edmunds, Mr. Wileox, Mr. 
Carpenter, Mr. Burt aad Mr. Tlarris, and a gentleman whose 
name I can’t now recall Mr. Handy, and Mr. Thaver was 
there. 

Q to. You may state what was the subject of discussion at 
that meeting? 

Same objection, 

A. They opened the meeting. Mr. A. B. Stone was the 
president of it. They went on and read over a pile of docu- 
ments and voted there among themselves, and Mr. Burt got 
up and said “Gentlemen, | want notes or bonds, that you were 
to give me.  Llow is it that you give A. Stone bonds and we 
have not got any. He swore some during the conversa- 
tion. Mr. Stone ¢.\. 1B.) told him there wasn’t any for him. 
There was a regular row there for half an hour. Mr. Burt 
used some pretty harsh language and the meeting broke up. 
| should savy from the time we went there till the breaking up 
was an hour. 

() tt). During all these negotiations from the time of youl 
first talk in Chicago do you know what relation Mr. Ed- 
munds bore to Mr. Stone in regard to this railroad property ? 

Same objection, 

A. Mr. Edmunds always told me that he was Mr. A. B. 
Stone's lawver. 


HIENRY A. ANGELL. 


gaat RE 
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Subscribed and sworn to before me and in my presence yy 
lenny ‘A. Ane Hl. this Ith Liay of sept, mber, bose 
eank R. PAYNE, 
Circuit Court Commissioner in and for the County of dvena- 


Ww Ce’. Michigan. 


Wirtiam S$. Wirecox being again recalled by counsel for 
complamants, deposes and says: 

() 8 When you were at Keokuk, at the time you testificc 
do vou remember of Mr. Angell?s communicating to you the 
fact that he was suspicious of what was going on? 

Oljected to as immaterial and irrelevant. 

1 Pan 
»° 


’ What did vou do in consequence of that communt 


‘ i 


cation? 

Same objection, 

A. LT interviewed Mr. Edmunds again on the subject of the 
assignees relation to the suit. 

Q 5. State vour inteview with Mr. Edmunds, where it was 
and what took place; state fully. 

Same objection. 

Ae Ttwas at the hotel, in the office and reading room, in one 
corner, T said to Mr. Edmunds, *An sell is a good deal exer- 
cised in relation to the designs on your part of this cross-bill- 
and is suspicious that it means no good for us.” “Whi,” he 
said “vou Know Angell is jealous of vou, anyway, and me,” and 
[so understood it, that he was. [T said,Mr. Edmunds I have 
interests that are dearer to me than dollars and cents, My 
friends who have made these advances live done it on my rep- 
resentations and [To was supposed, prior to my getting into this 
Adrian Car and Manufacturing Company muddle, to be a tol- 
erably clear-headed man, and if T believed .Angell’s suspicions 
were Well founded, T should call a stop pretty quick to the pro. 
ceedings right here. I have attempted several times to get 
into conversation with Gillmore & Anderson and | have failed 
to do so, thinking that T might get their ideas as well as vours.” 
Hle savs: **ETam’ is very busy; has had two suits on his hands 


to-dav, aside from mecting some gentlemen here to-day on 


{ 


a 


» 
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public business, and Gillmore is going away to-night and they 
will necessarily have to confer with each other ‘a wood deal. 
Then vou do not think their private interviews to-day were 
inreference to how thes should scoop us?” “Oh, no,” he savs, 
“now you want to trustme.  It’scoming out all right. There 
Wis no use trving todo any more until we bring Fallon to 
time.” Angell was walking the room and I said to him, come 
up here and sitdown. We have no business of afprivate nature; 
no business that vou are not interested ing Mr. Angell hauled up 
achair and Mr Edmunds assured us, in language that was very 
strong and confirmatory of what he had said from the very 
commencement of the suit, that this avas for ou coon 3 for the 
vood of the road, and all parties mt rested in the road. and 
would not in anyway cut off any claims that the Adrian Cas 
wind Manufacturing Company or its creditors had. Angel 
said he hoped that was so. 

Q 4. What effect did these assurances of Judge edmunds 
have upon you? 

Some obj ction, 

A. [beleved them. Waa. S. Witeox. 

Subscribed and sworn to before me and in my presence by 
Wim. ~. Wilcox, this llth dav of September. TSS”, 

PRANK KR. PAYNE, 

Circuit Court Com. in and for Lenawee County, Michigan. 


, BAHIBIT |. 

On the sth of August, 1 174, the requisite numbes of bond 
holders of the M. V. & W. Railway COMPA requested the 
trustees to take possession of M. V. & W. Railway and for 
close the mortgages. 

On the 7th August the trustees took possession of the M. 
Vid W. Railway, and are now operating it, and are proceed. 
mie to foreclose the mortgages. 

A combination of holders of bonds has been made to pur 
chase the road at sale on foreclosure, and are about to form a 
new ralway company. NMiv advice to all holders of bonds is 
to join that combination, take the same ratio of stock tn the 


new company that thes hold of debt neamst the old pur: 


Sa a ries r oe 
a a - 
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chase the 1 rire ctl the sule,. pasts their ratio of all MINE Vs NeEeces- 


sath § to be advaneed, ana receive their ratio of securities, both i 
of bonds and stock. ° 
The new CODA Propose Lo ISSUC ST S.000 of bonds per 
mile (91) completed road and $27,000 pel mile of stock, 
The new COMP AY Propose to bic on the road from Woest 
Quincy to Keokuk $600,000, payable in said new bonds, and 4 
$275,000 on the road south of West Quincey, payable in the 
same manner; or 70 per cent. thereof in cash. The new 
bonds to be gold bonds, bearing interest 7 per cent. per an- 
num, pavable s¢ mi-annually, with the first three coupons cut 
off of all bonds paid out an the purchase. 
EXHIBIT 2. 
Skaneateles Bank, @/7ay Joel Thayer, note, 85,000, 
secured by 30 bonds. 
Peninsular Lron Co., 3 notes, secured by 7 vs 4) 
Jerome George, a/tas Ford & Co,, note, $6,160, 12 os i 
[lino Manf. Co., note, SS,025, - 20 > 
. Preston & Co., note, $6,160, 26 “ 
; Landon & Co... note, $6,160, 12 +s 
Fulton Foundry Co., $10,000, , 1O +s 
\drian Car & Manf. Co., S ss 


125 bonds, 

Phe probable distribution to these bonds by the court will 
he from $150 to S152 to the bond. 

The Adrian Car and Manufacturing Company have lease, 
on cars under which they claim, not vet decidgd by the court. 

Now itis understood by the purchasing ring, that if the 
Adnan Car and Manufacturing Company surrender said 
bonds and lease, to the purchasing ring and pay before the 
i7th June, 1575. H3o0S44.12 that im new company, it or its 
assignees Will be entitled to stand to that new company as 125. 
> §,744,. 

Itis understood that a mortgage will be placed upon all the 
property of the M.V.& W. Railway being over 55 miles 


of completed road, about 67 miles graded, about 50,000. ties, 
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large amount of bridge material, rolling stock, to the value 
S 120.000. 

Mortgage to run for two years, interest at per cent., 
pavable semi-annually, to be for S600,000 in 10 notes of $25,- 
000, 10 of $20,000, 10 of S10.,000, and to of $5,000; $255,- 
000 must be raised before 17th inst., of which the Adrian Cai 
and Manufacturing Company must raise $30,844.12. 
EAHIBIT 2. 
| Str. Lours, April 5th, 1875. 
W. S. Wincox, Esa, 

Dear Sir— With this please tind contract in relation to pur- 
chase; it is a duplicate of one being used elsewhere. [tts 
expected Mr. Fallon will sign as soon as opportunity offers, 
alo Worthington, which would add about $25 more bonds, 
making in all we are certain of, sav 1,825 of the bonds. — | 
think many others will join. 

Now, [ want vou and your parties to sign this agreement. 
It had better be signed by the Adrian Car and Manufacturing 
Company, by the assignees both, and get all vour creditors to 
sign, If possible, and forward to me here. 

There will no necessity of vour signing bond, so IT don't 
send any. 

Respectfully, 
Gs. EpMUNDs, JR., 


|G. Edmunds, Jr.’s letter, April 5th, 1575. No. 5. | 


BAMIBIT. 4 
Sr. Loutrs, April 30, 1875. 
Waa. S. Wincox, Esa. 

Dear Sir Yours of the 2Sth is.at hand. You and friend 
Angell may as well come down on both feet, or what is bette: 
sit down, take it casy, that is, provided you are ready oncall to 
come down with the necessary dust when called to put up funds - 
to meet payments to lien claimants, costs, taxes and bonds not 
represented in purchase. 

The proof is not all in vet before the Master and will not 


he for some time. So ne final report can vet he made. 


; 
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The court vesterdas held that the hen law of IS75 took ef- 
fect from its passage, March 21st, 1573, and liens took priority 
to the mMoreuge of O73. 

There will be about $425,000 of liens to be paid in’ full. 
The order for payment of that may be made withit’ two on 
three Wet ks, if sO, Vou will he required to pts youl part, of 
w hin ly Vou will ay notified, | will have calculation made st) 
as to show amount for vou to pay, and send you notice as 
early its possible. 

The question of confirmation of sale came up vesterday, 
and was virtually decided forus, It was strenuously opposed, 
Xo doubt the court to-day will confirm the sale and order 
deed, 

The question of your rights under the lease cannot come 
up until the Master makes his final report. 

Your counsel are confident you will hold) proceeds of 50 
cars, last delivered. | express no opinion, 

Very respectfully, 
G. EpomMunps, Jr. 

April m mre Na 6 | 


EMeneeens 6% 
Carruacer, Ini. May ryth, 1875. 
W . Wor Xe lesa. 

Dear Sire T will be at Cleveland on Friday next, tSth 
inst. To wish you would meet there. Stone will be there 
We will then determine the amount your people are to pay, 
and will probably arrange for reorganization, 

Respectfully, 
G. EpMuNnps, JR. 
| Gs. edmunds’ letter, May 14, 175. No, rie 
EAHIBIT 6. 
St. Lours, Mav 25th, 1875. 
“. s, Wis a4oX . lesa. 
Dear Sir) Yours of 22d at hand. [If vou do not come into 


the purchase vou w ill be entitled to your prorata on the bonds 


id 
4 


> 


4 


4 


— 


| 


4* 


, 
4 


. 
> 
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you hold, ancl also Whatevel hen the court Pht award Vou 
under your lease. 

[f you do come in, vou surrenderto the new company vou 
lease and whatever the court may award under it, and stand 
the same, dollar for dollar, as Mr. Stone stands, vou, of 
course, paying in the same ratio, 

If you only come tay ta p int, of « jurse it would, tosome ex- 
tent, change the base. 

The better way, it scems to me, is, if possible, to arrange to 
come in in whole. 

Our calculations for the new company are based upon ac 
tual money: That matter, we can do as we please about, 
butaf you or any other party fails to come in to the new 
company, you or they must stand upon what you or they now 
have in the old. Now, the difference between vou and Stone 
or Fallon, is that you have bonds only one for one, and your 
lease, Which IT regard as only equivalent to about half the 
value of one for one m bonds, so that vou have only about 
three-quarters the security, dollar for dollar, in’ old company 
as Stone. Yet he proposes to ignore that and allow you to 
come in on a level with him if vou pay accordingly. Fallon 
has more security in proportion than Stone, having 706 bonds, 
really to secure $255,400, 

Notes will be dated June to, 1875, run 18 months, draw 
interest (S or 10), pavable semi-annually, with privilege to 
pay them off at any payment of interest, on giving 30 days’ 
notice and paving 30 days’ interest in advance, secured by 
mortgage on all property; 10 notes of $25,000, 10 notes of 
$20,000, 10 notes of S1toooo, and 10 notes of $5,000, will 
have coupons. 

If I can further explain draw on me. 

Respectfully, 


(>. Epwunpbs, TR. 


EXHIBIT 7. 
WHEREAS, The undersigned, .Andros B. Stone, of the City 
of New York. for himself, and as trustee for other holders of 


ad 


bonds of the Mississippi Valley & Western Railway Company, 
and liens upon the property of said railway company, on the 
i4th day of April, 1875, purchased all the road, franchises and 
property of said railway company, at asale by the master in 
chancery of-the Eastern District of Missouri, pursuant tg a de- 
cree of the United States Circuit Court for said district, entered 


January 27th, 1875, and which sale and purchase has been con- 


firmed by said court, and a deed of said road, franchises and 
property ordered to be made by said master to said purchaser 
before the i7th day of June, 1975. 

WHEREAS, also, Said A. B. Stone has agreed to convey 
said road, franchises and property as a majority in interest of 
said purchase shall direct, and a majority in interest of said pur- 
chase have directed said Stone to convey the same to the St. 
Louis, Keokuk & Northwestern Railway Company, a corpo- 
ration to be formed by those interested in said purchase, as soon 
ais the same can practically be done. | 

Whereas, also, William S. Wilcox and others, as assignees of 
the Adrian Car and Manufacturing Company, on behalf of 
said company and its creditors, have joine Land are interested in 
said: purchase, and to entitle them as such assignees, on behalf 
of said car company, and its creditors, to share in the benefits of 
suid purchase, it is necessary said Wilcox and others, as said as- 
signees, or said creditors, should, before the 17th day of June, 
1S75, pay to said Stone, as such trustee, the ratable proportion 
of the money to be paid upon said purchase, which the interest 
represented by said Wilcox and others, as such assignees, bears 
to the whole interest represented in said purchase, and which ts 
estimated at $30,844.12, and said Wilcox and others, as such as- 
signees, desire to borrow the same: Now to enable them to 
dlo so, 

I, Andros B. Stone, agree that as soon as said St. Louis, Keo- 
kuk & Northwestern Railway Company can reasonably be 
organized, | will convey said road, franchises and property to 
suid St. Louis, Keokuk N. W. & Ry. Co., by good and sufh- 
cient deed: also, that immediately thereafter IT will cause said 
new company to mortgage said road, franchises and property, 


to Dan. P. Eells as trustee to secure notes to the amount of 


’ 


~~, 
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$600,000, and deposit said notes with said Eels, at Cleveland, 
Ohio, and that said Eecls will hold as much in amount of said 
notes, so secured by such mortgage, as said Wilcox and others, 
assignees aforesaid, or any of the creditors of said Adrian Car 
and Manufacturing Company, shall pay to the undersigned, or 
to said Eels for the undersigned, in money, prior to said 17th 
day of June, 1875, as collateral security for the repayment of 
the money so to be paid py said Wilcox and others, as such as- 
signees, or by creditors of said car company to the undersigned 
upon such purchase. 

The undersigned or said St. Louis, Keokuk & Northwestern 
Railway Company, having the right at any time within two 
vears, to repay said money with interest, and thereby relieve 
said notes from said ple lye therefor such payment to be made 
to said Eels as such trustee. 

The undersigned further agrees that said mortgage shall be 
the first lien upon said raad, franchises and property. 

Cleveland, June Sth, 1575. A. B. STONE. 


ENHIBIT +s”, 


Tis INDENTURE, made this day of ——— in the 
vear one thousand eight hundred and seventy five, by and be- 
tween the St. Louis, Keokuk and Northwestern Railway 
Company, (a corporation organized under the laws of the 
States of Missouri and lowa,) party of the first part, and 
Dan. P. Eels, of the city of Cleveland, county of Cuyahoga, 
and state of Ohio, trustee, party of the second part. 

WrHereas, Andros BB. Stone of the city, county and state 
of New York, did on the 14th day of April, in the year IS75, 
purchase all and singular the railway, franchises, property 
and effects of the Mississippi Valley and Western Railway 
Company ata sale thereof, made by the Master in Chancery 
of the Circuit Court of the U nite d States, forthe Eastern Dis- 
trict of Missouri, under and in pursuance of a decree of the 
said court duly made and entered on the 27th day of January, 
in the year IST), in a cause in equity, then pending in the 


said Court, wherein James M. Walker, J. Alder Ellis and 


ee es 


Amasa Stone, Junior, were complainants, and the said, the 
Mississippi Valley and Westera Railway Company and 
others, wCrse defendants, , 

Wrereas, also, the said Andros B. Stone in such purchase 
acted as trustee for himself and other holders of bonds af the 
said the Mississippi Valley and Western Railway Company. 

Wierbras, also, under and by virtue of the authority of a 
majority. of those in interest. with him in the said purchase 
the said Andros B. Stone, as such trustee, has for a eood 
and valuable consideration, duly sold, assigned, transferred, 
conveyed, granted and set over unto the party hereto of the 
first part, and its successors, by deed bearing even date here 
with, all and singular the. railway, franchises, property and 
effects of the said the Mississippi Valley and Western Railway 
Company, as the same are more particularly heremafter des- 
( ribect, 

AND WHEREAS, the said Andros B. Stone and those 1nin- 
terest with him as aforesaid have duly nominated and ap- 
ported the party hereto of the second part, as their trustee to 
receive for them the consideration or purchase money so its 
aforesaid, to be paid by the party hereto of the first part for 
the sale and convevanece by the said Andros B. Stone to it of 
the aforesaid railway franchises, property and effects. 

AND WHEREAS, the said St. Louis, Keokuk and North- 
western Railway Company, the party hereto of the first part, 
is justly indebted to the said Dan. P. Eels, trustee, the party 
hereto of the second part, in the sum of six hundred thousand 
( $600,000.) dollars, or one hundred and twenty thousand 


pounds sterling, in gold coin, as evidenced and secured ‘to be 


paid by its several certain promissory notes, as follows, that is 
to say, forty (yo) notes, all bearing even date herewith, and 
pavable at the American Exchange National Bank, 

,in the city of New. York, in the county 
and State of New York, drawing interest at and after the 
rate of seven per cent. per annum, pavable semi-annually at 
said bank, .inthe citv of New York 
aforesaid, pavable to the order of the said Dan. P. Eels, trus- 


tee (and to be cndorsed by him as such trustee, without anv 


personal lability on his part, in any event), which said notes 
are numbered from one (1) to forty (40), both inclusive, and 
each of which «notes has two interest coupons thereto at- 
tached: the said notes numbered from one (1) to ten (10), 
inclusive, being for the sum of twenty-five thousand dollars 
($25,000) or five thousand pounds sterling money, each; 
those numbered from eleven (11) to twenty (20), inclusive, 
heme for twenty thousand dollars ¢(S20,000), or four thou- 
sand) pounds sterling money, cach; those numbered from 
twenty-one (21) to thirty (30), Inclusive, being for the sum 
of ten thousand dollars (S10000) or two thousand pounds 
sterling money, each; and these numbered from thirty-one 
(31) to forty (40), inclusive, being for the sum of five thou- 
sand dollars ($5,000), or one thousand pounds sterling money, 
each: a copy of the said several notes, amounts being omitted, 
is its follows: : 


’ a 
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Two vears after date, the St. Louis, Keokuk and North- 
western Railway Company promises te pits to the order of 
an 2. Eee, Ceiee. Cs ant OF. . «cae nuns 
ai eo ee Pec et hoe 6h aeee eee tees weer 
pounds sterling money, at the American Exchange National 
i .in the city of New York, with in- 
terest at the rate of seven per cent. per annum, pavable semi- 
annually, the interest for the first cighteen months being rep- 
resented by three coupons hereto attached, which coupons be- 
ing paid the interest represented by them and each of them 
Is paid. This note is one of a series of forty notes, for Vary : 
ing amounts, ail secured by a mortgage duly made by the 


maker hereof, bearing even date herewith. 


No, 
St. Louis, Keokuk and Northwestern Railway Company. 
Me peenceeencccceescaeuaee keane President. 
| The St. Louis, Reokuk and Northwestern Railway Com- 
pany. 
Six months interest due June ...., 1577, pavable with this 


note at maturity. 


For six months interest, due...............18%0, Coupon 
No. 1: The St. Louis, Keokuk and Northwestern Railway 
Company will pay se CE mr eae eR 
Wins be web es eewnies pounds sterling money, at the American 
Exchange National Bank, in the city of New York, being 
ix month’s interest on its note No......... cet ee 

Dated June....... os rn 7 

Si. Louris, Keokuk & NorTHWESTERN R’y Co. 
Leer eT re Locos .. President. 

Coupon No. 2 and 4, for the next years’ interest, being in 
like form, dates only veing changed. The last six months in- 
terest being pavable with the principal of the several notes. 

All of which aforesaid notes were made, executed and de- 
livered to the said party of the second part in payment for the 
said railway franchises, property and effects, sold and = con- 
veved to the said party of the first part by the said Andros B. 
Stone, as aforesaid, 

Now tits INDENTURE WITNESSETH, that the said The 
St. Louis, Keokuk and Northwestern Railway Company, the 
party of the first part, for the better securing the payment of 

, the said sums of money mentioned in the said promissory 
notes, With interest thereon, according to the true interest and 
meaning thereof, and also for, and in consideration of the sum 


of one dollar. to it in’ hand pric by the said Dan. P. Eels, 


trustee, the party of the second part, at or before the un- 


sealing and delivery of these presents, the receipt of which is 
hereby acknowledged, has granted, bargained, sold, released, 
CONVEYS ed and confirmed, and by these presents does vrant, 
bargain, sell, release, convey and confirm: unto the said 
party of the second part, and to his successors and assigns for- 
ever, all the sail railway franchises, property and effects, which 
formerly belonged to the said) Mississippi Valley and Wes- 
tern Railway Company, and which were sold and assigned to 
the party hereto of the first part, by the said Andros B. 
Stone,.as aforesaid, consisting in the main, of a completed 
railroad from Keokuk, Towa, to Hannibal, Missouri, fifty-five 
( +ded) mules, with the rolling stock of sacl railroad, consisting 


of four locomotives, three passenger cars, two baggage cars, 


Se RN RR, 
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2595 


und one hundred and forty box, stock and flat cars, also about 
sixty-seven [67] miles of graded and partially bridged road 
bed between Hannibal, Missouri,.and Dardenne, Missouri, at 
a connection with the St. Louis, Kansas City and Northern 
Railway,and also all the material on hand on the line of the 
said road, being the same railway, franchises, property and 
effects, so as aforesaid, conveved to the said party of the first 
part by the said Andros B. Stone, by deed or instrument bear- 
ing even date with these presents, which are given to secure a 
portion of the consideration or purchase money in the said 
deed or instrument mentioned, to have and to hold the above 
granted and described premises, with the appurtenances unto 
the said party of the second part, his successors and assigns 
forever, provided always, and these presents are upon this ex- 
press condition, that if the said party of the first part, or its 
successors, shall, will and truly pay unto the said party of the 
second part, or his successors or assigns or the holders and 
owners of the aforesaid notes, for the time being, the sum or 
sums of money, mentioned in the said notes and cach of them 
and the interest thereon at the time and in the manner men- 
tioned in the said notes and coupons, according to the true in- 
terest and meaning thereof, that then these presents and the es- 
tate hereby granted, shall cease, determine and be void. 

And the said St. Louis, Keokuk and Northwestern Rail- 
way Company, for itself and its successors, does covenant and 
agree to pay unto the said party of the second part or his suc- 
cessors or assigns, or the holders and owners of the aforesaid 
notes for the time being, the sum or sums of money mention- 
ed, is the said notes and each of them, and the interest there- 
on at the time and in the manner mentioned in the said 
notes and coupons. 

And the said party of the first part, for itself and its sue- 
cessors, does covenant and agree to and with the said party 
of the second part, his successors and assigns that it and they 
will pay and discharge all taxes, assessments and other liens 
upon the said mortgaged premises and property, within the 
period of sixty days after the same shall become due and 


paval le. 


. 
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\ndaif default shall be made in the payment of the said 
sum oor sums of m hes thon e¢ mentioned, or the interest that 
may grow duc thereon, or any part thereof, or if any tax, as- 
sessment or other lien as aforesaid shall remain unpaid at the 
expiration of sixty days, after the same shall have’ become 
due and pavablo, that then and from thenceforth it shall be 
lawful for the said party of the second part, his successors or 
assigns, to enter. into and upon all and singular the premises 
hereby granted, or intended so to be, and all and any addition 
that may be made thereto, and to sell and dispose of the same, 
and all benefit and equity of redemption of the said party of 
| 


the first part, and its successors or assigns, at public auction, 


to the highest bidder for cash; first however giving public 
notice Of such sale for sixty days prior thercto im a newspa- 
per publishea in the city of St. Louis, Missouri, and 
in a newspaper published in the city of New York, 
such sale to be made at the cast door of the Court Llouse 
in St. Louis, Missouri, and as the attorney of the = sad 
party of the first: part, for that purpose duly authorized by 
these presents, to make anc deliv rto the purchaser or pur- 
chasers thereof, good and sutherent deed or deeds of convey- 
ance in the law for the same, and out of the money arising 
from such sale, to retain the principal and interest which shall 
then be due on the said notes or any of them, or any part 
thereof, together with the costs and charges of said adver- 
tisement and sale of the premises, rendering the over-plus of 
the purchase money[if any there be] unto the said party of 
the first part, its successors or assigns, which sale so to be 
made, shall forever be a perpetual bar both in law and equity 
against the said party of the first: part, its successors and 
assigns, and all ether persons claiming or to claim the prem- 
ises or any part thereof be from or under it or them or any of 


them. 
In witness whereof &c. 


| The St. Louis, Keokuk and Northwestern Railway Co.. 
to Dan. P. Eels, trustee, draft morteage, S6OO000 mortgage 


= 4 oe 
Number 20. 
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ENHIBIT o. 
NEW York, JUNE 19, 1875. 
W.S. Wincox, Esa., 7 


Dear Sir: Yours of the 15th, referring 


to Mr. Thaver, ts 
athand. Ido not see how I can refuse to take the money on 
all the bonds he has in hand if he insists upon having them 
represented, The court recognizes the bonds and not the 
notes. T will see whether he will not accept your proposition, 
Phe failures in Lonton will, | fear, interfere with my ne- 
nevotiations, Respectfully Yours, 
A, 8. STONE, 


\. B. Stone's letter, June 14. ING. | 


EAHIBIT to. 
NEW York, JUNE 19, 1875. 
Wa Ss. Witcox, Esa., 

Dear Sir:—Yours of the 15th ts at hand. <All parties 
named in vour letter have paid on the amount of bonds indi- 
cated except Landon & Co.'s g bonds. 

Thaver telegraphed me that he would meet me in Rochester 
to-dav, but IT replied that IT would not be there again until 


Puesdav. Truly Y ours, 


A. B. STONE. 


~~ 


A. LB. Stone’s letter, June 14), ING. | 


EXHIBIT 1. 
CARTHAGE, ILL., JULY 26, 1875. 
WW. S. Witcox, Esa.. 

Dear Sir: —Yours of 22d inst. at hand. As tothe Landon 
X Co, matter, probably you had better bury « draft on New 
York, pavable to my order, and forward to me for amount 
going to them, $1,200 and | will forward to them as attorney 
for the trustees. Probably this will require less explanation 
than any other way. I had not written before about them as 
[ supposed you would in some way arrange with them per- 
sonally. 

I understand from your letter that you have paid to Stone 


“the $246.75 on each of S of the Landon & Co. bonds to 
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bring them mto the new company.” If that ts so and you 
forward to me $957, being $246.75 on each of the other four — 
Landon & Co. bonds, I will send you receipt of company, same 
as if you paid to Stone. My understanding from Stone Is 
that vou, and not Landon & Co., are expected to represent 
those bonds. None can get in without payment. 

As to Thayer, | think he paid to Stone the $246.75 on each 
of 30 bonds. I don’t know that to be so, but he told Stone he 
would, at least, do that, and Stone said to me by letter that nearly 
all the Adrian Car bonds were fixed. If Thayer had not done 
as he agreed, | think he would bave named it tome. As to the 
por copoe sed tender to Thay cr, itcan do no harm. Ile ought ty 
take his money back with interest, and take his pro rata, but | 
don't see just how Mr. Stone or the new company can 
consistently force him to do so, Mr. S. and we have 
invited all holders of bonds to join, and it would now hardly 
do to exclude those who came, in apt. time. I f you make the 


tT 


tender to Thayer, it should be of $7,402.50, and interest from 
about the 15th of June; also $3,000 for distribution on the 30 
honds; total S1o,yo2.50, beside interest. 1 doubt the policy. 
| would like to assist you, but don’t see just how T can do it 
effectually, 
Respectfully, G. EpMUNDs, JR. 
| July 26, 1875, No. 9. | 


KE NHIBIT 12. 
Carruace, Iii, AuG. 7, 1875. 
w.S. Witcox, Esa.. 

Dear Sir: Yours of 5th inst. duly at hand. | have for- 
warded $1,200 to Landon & Co., at Salsbury, Conn., with re- 
ceipt for them to sign and return to me. [think | have then 
address correctly; if not please inform me by return mail, 

I also enclose you a receipt which covers all the parties. — If 
each one wants something to show, give him a copy. You 
see it Is necessarily long and if T divided it up into several 
each must be longer, as cach should express the whole. 

News from S. is favorable. Respectfully, 


G. EpMUNDs, JR. 


<i t cage a aE ee eee 
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ENHIBIT 1 
CARTHAGE, ILL... APRIL 16, 1577. 
W.S. Wintcox, Esa., Adrian, Mich. 
The distribution to bonds of LS72 ts SIT2S.0077-LO0Q00 to 


ad 
. 


each bond. 
Those you purchase from Jerome and others, as 1 under- 
stand, vou have paid S10) to each bond. You should pay the 


further sum of $28.5677-LOQ00 to each bond. 


Respectfully, (;. EL DMUNDs. 
| April 16, IS7%, No. 13. | 


ENHIBIT 14. 
Carrnace, May to, 187%. 
W.oS. Wircox, Esa. 

Dear Sir” Yours of the 25th and 3oth of May received to- 
day on my return from N.Y. 

If parties refuse to receive the $25.5677 on cach bond, ten- 
der it, and send amount to me with your statement of facts, 
and to whom it should be paid, and [ will deposit it in court 
for them. 

The Landon bonds, must have same as others. My _ recol- 
lection is that you or some of your parties paid the first $1oo 
on each of those. 

Respectfully, 
(5. LDMUNDs. 

P. S..-.As to judgment on M. V. & W. notes I can’t 
see how that cuts ani Herure. The P2S.5077 is amount to be 
paid upon each bond, and payment of course must be credited 


on judgment as between the Car company and Preston. 


EXHIBIT. 1<¢. 
ES ee. a ee 
L nited States Circuit Court Eastern District of Missouri. 
rE je M. Walker e¢ a/. 
a. 

M.V.& W. Railway Com- | equity. 

pany ef a’. and Wilcox, 

Carpenter and Sword. 


Received of W.S. Wilcox on behalf of A. Car & Manu- 


?f) 


facturing RAMANY Biv cccccncedv enna cies ~ balance of pur’ 
Cree G8 oi kek Ce wks bonds of said M. V.A& W. Rauil- 
way Company, of Mareh rath, 1S¢2. 

a MO ee re ne , 1877. 


The above receipt will be sufficient, when vou “till in 
amount and number of bonds; take it in duplicate. Send one 
to Joseph Shippe iP {17 Pine street, St. [outs, 

Yours, 


(>. EpMUNDs., 


ENHIBIT 16, 
Darep CARTHAGE, ILI, 1S, 1977. 

Keceived at Adnan, M.; 18th, g:4o a. m. 
lo W. 8S. Wilcox. | 

Send to me draft on New York for three hundred forty - 
two dollars, cighty-two cents, and T will send to Landon & 
Co. with explanation and receipt to be signed. Send thei 
CXACT address, 

G. Eomunps, Jr. 

[34 D. FL. ] 
Datrep Sr. Louis, Mo., 3oth, 1877. 

Received at Adrian, M., goth, tists a. m 
io W.S. Wilcox. 

Have Ford & Preston been paid) -Ford three hundred forts 
two, crghtv-one-hundredths, and Preston seven hundred forty- 
two, seventy-six-one-hundredths. “They must be paid and re- 
ceipt sent before case can be closed. Answer at once. 

| 39, D. TL. | G. Epuunps, Jr. 

Datrep CLEVELAND, O, 23d, 1877. 

Recenved at Adrian, M., 23d, 5:50. 

Lo WwW. ~~ Wilcox. 
Meet me at Chicago, Friday morning. 
}6o, D. TE. | G. EoMunbs, Th. 
EXHIBIT 17. 
ADRI LN, Jan. z0th, IN70. 
Messrs, Giullmore X Anderson. 
Gents Lours of 28th reached me this a. m., and being the 


a ge ges a Aussi i i ee eee ie 2 ge ge toe SE OE uta eer % . 
* goa, lal jig ae a fs pe whe i ih ey. ere wae; vues * = 
is Rca ah eee ae Be “ rt ee bell ella Sion TEBE A " 
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lirst intimation that I have had that you were commencing 
suit, as attorneys of A.C. & Manufacturing Company, against 
the St. Louis, Kh. & N. W. R. R., TL do not understand what 
you expect to accomplish, It may be for our interest, but we 
supposed that Mr. Stone's bill accomplished all that A, _ few X 
Manufacturing Company could in equity ask. It is strange 
tome that vou should commence suit without advising with 
us. Shall serve no papers at present. 
Yours truly, 
Ws. S. WiILcox, 
For Ass. A. C. & Manufacturing Co. 


EAHIBIT 18. 
Aprian, Jan. 30, 1878. 
(seo, Edmunds, Jr. 

My Dear Sir Do not rate me abore for coming to vou on 
every occasion. Tnclosed you will find notice of a suit com- 
menced by Gillmore & Anderson, as attorneys A.C. & Man- 
ufacturing Company this morning; is the first that IT had 
known of suit. Tlave given no orders to commence suit of 
any kind. Supposed that Mr. Stone’s suit accomplished all 
that we could ask in equity, You referred us to Messrs. G. 
& Anderson. llave they consulted vou, What does it 
mean and what good will it accomplish. We have entire 
contidence in Mr. Stone. [t's strange to me that [ should not 
be advised by Messrs. G.X UA. if they are going to commence 
suit... 

Truly yours, 


Ww. S. Wincox. 


EXHIBIT to. 
CanTHAGE, ILL., Feb. ist, 187%. 

Ww. Ss. Wilcox, Eesq. | 

Dear Sir_—Y ours of goth January at hand. I[ am a little 
surprised at its contents. Mr. Carpenter fully understands 
the matter. I talked with him at Cleveland. I supposed of 
course vou fully understood it, 

After Stone brought suit to distribute assets of railway 


2A be 


company, Shields, of Philadelphia, assignee of Fallon, at his 
instigation, filed bill in New York, charging Stone with de- 
frauding Fallon and secking to cover the fraud by the Towa 
suit, and enjoined Stone from proceeding against Fallon or 
Shields, in Iowa. As they were necessary parties to that 
suit. | advised Gillmore & Anderson to file cross-bill in the 
lowa suitlin nante of A. Car & Manufacturing Company and 
WC. XS. as assignees, and thereby secure a hearing. It ts 
all right. Please have all the Michigan parties admit service. 
Nearly all others have done so, and we will get a decision 
without waiting forthe New York suit. 
Respectfully, 
(s. EpMUNDs. 


| (seo. Edmunds’ letter, Jan. 30, 18758. The cross-bill all 
™ . ’ 
right. No.5. Feb. 1, 1878. | 


I NETIBIT 20, 


Aprian, Feb..5, 1875. 
Gs. Edmunds, Jr. 

Dear Sir Yours of ist reached me this am. Mr. Car- 
penter had not mentioned the matter of cross-bill to me. If 
VMiessrs. Gillmore & Anderson had taken the trouble to ad- 
vise me that they were working under your advice it would 
have saved delay at least, but the letter makes no explanation, 
Hope they will advise us what is expected of us at the court, 
and what they claim forus. Please keep us posted. 

Truly vours, 


\WV uy. Wir ON, 


Messrs. (3. & A. DAA have supposed ! had written to vou 
fully explaining. Will keep vou advised. 
Truly, 
. (>. LE pMUNDs, 
| (>. edmunds, Jr. letter, Feb., IS7S. No. 16. Wilcox’s 


letter. Edmunds answer on it. | 


s eee, fa iP 
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EAHIBIT 21. 
Dated Keokuk, lowa, 23, 1575. 
Received at Adrian, Mich., 23, 4:30 p. m. 
To W.S. Wilcox. 
If vou and Angell can come we can get through wath you 
atonce. 
(>. EpMUNDs. 
|G. Edmunds’ telegram, May, 1875. / 


f14, D. H.] 


ENHIBET 22. 
Dated Keokuk, La., 24, 1575. 
Received at Adrian, Mich., 24, 5 p. m. 
To W.S. Wilcox. 
Come so as to be here next Tuesday morning. 
‘ | Gs. EpMUNDs, 


fg. D. HH. | 


BAMIDIT 22 . 
Frank R. Paynk, 


UNITED STATES OF AMERICA. 


Tk Circvuir Court or tHe UNIrep STATES FOR THE 
District or Towa. IN Equity, 


The Peninsular Iron Company e/ a@7/., 
Complainants, 
VS. 
Andros B. Stone ef aé.. 
Defendants. 

It is hereby stipulated and agreed to save time and expense 
in the taking of testimony that the allegations made in the 
following paragraphs of the bill of complaint filed in this cause 
are admitted to be true by the defendants, viz.: 

Paragraphs 1, 2, Zand 4, as written, paragraph 5, except that 
defendants claim that at the time mentioned the pro rata dis- 
tribution was not known, and remained unknown until a de- 


cree Was entered in said foreclosure suit in 1577. 
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Paragraphs 6, 7, 5, y, 10. The latter part of paragraph it, 


alleging ownership of 125 bonds commencing as follows, 

vizz: “So the ownership,” ete., to the end of the paragraph. 

Paragraph iy. Paragraph 1s. except the part alleging a re- 
> } | ~ | } -~ j 


servation inthe article of sale. as to which the article itself ts 


fi bye the evidence. Peay ira yhs im. i7e im, fer 20. a he yo 2 


and <j]: Poragr, )) ’S, so far as the pats ment of the several 
amounts alleged. but defendants do not admit the balance of 
the paragraph. Paragraphs 31, 44, 36, 39. Paragraph 4o, 


cept the last part of the same, commencing with the words: 
*And in this connection your orators show that they are ig- 
norant,’ etc.. to the cnd of the paragraph. Paragraphs 42, 
63, and 66 1-2. 
Dated Sept. My FOZ. 
W. A. UNbdERWoOoD, 
Complainants’ Solicitor, 
Anprerson Bros. & Davis, 
Sclicitors for Complainants. 
JU. S. Circuit Court for the District of lowa. In Equity. 
The Peninsular lron Company cf a7, defendants, vs. Andros 


Bb. Stone cf a/.. defendants. Stipulation as to admiussions. 
} 


EXHIBIT. 25. 
Sr. Lours, Keokuk AND Norti Western RAILWAY. 
PRESIDENT S Orrick, 
<2 Winriam St... New York, Fesy. 3d, 187%. 
W.S. Witcox & Co. Adrian, Mich. 

(gentlemen: | herewith enclose circular letter of zoth ulto. 
with copy of resolutions and subscription paper referred to 
thereim. 

It is of the utmost importance to all parties interested in the 
property that the road be extended to Dardenne at once, as we 
ire now but little more than earning operating expenses in 
conseqence of being obliged to pay our connections 65 per 
cent. of gross earnings from all our St. Louis business and for 
bridge tolls and terminal charges at St. Louis. 

With the proposed construction to Dardenne we will need to 


pay only 35 per cent. to our connections to cover bridge tolls 


YD 


and terminal expenses including trackage into St. Louts at an 
additional cost of not exceeding 10) per cent. over present 
operating expenses. 

You can readily perceive the advantages accruing to com- 
pleting the road as contemplated. 

An early response will oblige, 

Yours Very Respectfully, 
A. B. Stone, Pres’t. 


St. Louis, Keokuk & Northwestern Railway Company. 
President’s Office, 52 William Street, New York. 

January 3oth, 1879. 

To W.S. Wileox & Co... Adrian, Mich... Stockholder in the’ 

St. Louis, Keokuk & Northwestern Railway Company, 

With this please tind copy of a set of resolutions passed by 
the Board of Directors of said Company, together with an 
agreement to subscribe for bonds, which will explain them- 
selves. 

The Company is now considerably in debt for moneys fur- 
nished for construction south from Hannibal,and other improve- 
ments of its road, and is unable from its earnings to pay op- 
erating expenses and said debt, or even the interest thereon; 
but it is believed that by the expenditure of about $500,000 in 
construction of the road to Dardenne, improvement of the old 
road bed and equipment, that the road will be able to pay op- , 
crating expenses and interest on a bonded debt of ST2.000 of 
first mortgage per mile, and possibly on the income mortgage 
of SS.000 per mile and that without the completion ane 
equipment of the road the Company wall never he able to pay 
much, if anv more than operating expenses, 

The Directors, therefore, passed the resolutions enclosed ; 
and in carrving out those resolutions, | herewith present to 
vou the enclosed agreement to purchase bonds, for you to sub- 
scribe for such number of bonds as vou may be entitled to pur- 
chase under those resolutions. To determine that amount I 
have pro-rated the bonds to be sold among the respective hold- 
ers of stock. 

Under that pro rata vou, as the holder of 1030-100 shares 


34) 


this resolution being condiGoned that there shall be suthcient 
subscribed and paid upon the purchase of said bonds to pay the 
present debt ancl ¢ omplete suid road, which requires, its of Jan- 


wary dst. INGOo about SESO000, 


Resolved, That the moneys so realized shall be applied at 
once to the peed PDE iit of sacl debts and the completion of sii 
road to Dardenne, under the direction of the President of this 
Company, with the concurrence of the Executive Committee. 

Kesolved, That in offering said bonds to the stockholders, 
said offer and request: to purchase he accompanied with a 
printed copy of the resolutions of this date, in’ relation to 


change of bonds, and of this preamble and resolutions, 


CLEVELAND, O., January 25, ISoo. 

Phe undersigned, each for jimself, and for no other, agrees 

each other person signing this agreement, or any duphi- 
ite thereof, and also with the St. Louis, Keokuk and North- 
vestern Railway Company, that he will at once purchase 
from the said St. Loum, Neokuk & Northwestern) Railway 
Company, the number of its bonds of Nov. 10th, ISao, to be 
3-9 first-mortgave bonds, and 2-5 income bonds, provided by 
resolution of the Board of Directors of said) Railroad Com- 
pany, passed this dav, and pay therefor 90) cents on the dollar 
tof face value of said bonds, coupons being cut off to, but not 
including, the couponsdue January Ist, ISSO, and pay therefor 
in twenty-four equal monthly payments, commencing with 
the 2Sth day of February, ISat; that ts, pay to said company 
four and one-sixth per cent, of the whole sum subscribed on 
the ZSth day of cach succeeding month. [tts agreed amony 
the parties signing this agreement, and with said Railway 
Company, that until January Ist, ISST, the party subscribing 
shall provide for and pay the coupons upon the bonds for 
which he subscribes, due Jan. Ist ISSO, July Ist, ISSO and Jan. Ist 
ISS], and the signers of this agreement shall receive the net 


earning of said railway over and above operating expenses, 
repairs, replacements and taxes, from January Ist, IST, until 
January Ist, INST, to be divided in proportion to the number 


of the bondsso purchased. Upon the payment by any. sub- 
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scriber hereto of the sum of S2.500, or anv multiple thereof, 
the party so subscribing and paving shall be entitled to receive 
‘bonds 3-9 first mortgage, and 2-9 income, at their face value to 
the amount of such payment, the trustee holding the balance 
so paid for, to secure full payment of subscription until all ts 
fully paid; then all bonds subscribed for by such subseribers 
shall be deliv ered, 

[tis understood that this agreement ts predicated upon an ar- 
rangement being made between the said St. Louts, Reokuk 
and Northwestern Railway Company, and the St. Louts, 
Kansas City and Northern Railway Co. for trackage between 
Dardenne and St. Louis. The party signing this agreement, 
hereby subseritbes forthe number of bonds, and agrees to pay 
the sum of money to said St. Louis, Keokuk & North Wes- 
tern Railway Company, set opposite to his name below upon 
the terms and at the times hereinbefore stated, and that he will 
provide for and pay the coupons to the honds subscribed for 
by him, due January Ist,and July Ist, ISSO, and January rst, 
ISS], 

This agreement is not to be binding until 2575 of said bonds 
are subscribed for by responsible parties the whole amount 
required being STS, 

Parties paving their payments before due shall be- en 
titled to imterest at the rate of seven pel cent on the amount 
so prepaid, until due sand if amy purty fils te pay his payment 
when due, he shall pay seven percent, thereon until prietel, 


Sibecribers names 


No of bonds pure pawerel Vrnonnt to tbe maid 


EAHIBIT 28. 
wa Adrian, Mich., .Auvt. o. IS75. 


Tit First Natrionar BANK 


Of Adrian, 


Pay to ww. S. ee a wes _..or Bearer. 


Three Llundred forty-six es ca kn kewwus Dollars, 


In Bankable Currency. 


No AoW WITNEY. 


Se eo ee ar a oe ee 


2i2 


EAB Ie. 


If not called for in to days return to Keokuk 
Grillmore & .Anderson, Jan 2S 
Keokuk. Lowa. loa, 


WM. 8 WILCOX 
Assignee Adrian Car & M{fg. Co. 
Adrian. 
Michigan. 

| Cross-bill filed by in.X \nderson, | 

| Gillmore & Anderson’s letter directing service of notice of 
cross-bill, | 

hecokuk, lowa, Jany. 2S, PS7S. 
* ~ \\ ilcoN, lesq. 

Dear Sir: Enclosed please find a notice to be accepted or 
served on all the parties in Adrianand Detroit. We have pub- : 
lished the notice, but send it to them personally so they may 
understand, Tlave all the parties accept, or serve on them. 
We send you form of a service and return, Please see to it 
at once. 

We send copies to FIVE cach. 

We are vours, 
Gsillmore & Anderson. 


State of Michigan. ; 


co veel County. \ 
A wk Cede bce vekene es. w having been tirst duly sworn, 
on omy oath say T served the annexed original notice on... .. 
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by reading and delivering to cach of them a true copy of the 


peeckes weiice m the county Of. «oc iass ccueecees and state of 
Michigan, on thisday...... Ol iccnae , A. D. 18%. 
Subscribed and sworn to before me and in my presence by 
i i on this... ..day of. ‘ee ene e cau \. D. IS%S. 
Utd ch we kee Notary Public. 


| Form for return of service. | 


lo Andros B. Stone, John Fallon, James Shields, Joe! 


Thayer, Adelia S. Angell, Henry A. Angell, The Illinois 


Manufacturing Company of Adrian, Michigan, Peninsular 


of 


O it 


hi, 


lames W. Browning 
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fron Company, of Detroit, Michigan, Fulton Foundry Com- 
pany, of Cleveland, Ohio, Henry Tart, J. R. Bennett and S, 
ky Graves, partners, as J. Ro Bennett & Co., Abel Whitney, 
William a Wilcox, ae HI. Wilcox and (seorge A. Wilcox, 
partners, as W.S. Wilcox & Co., William S. Wilcox, Han- 
nibal & St. Joseph Railway Company, L. Worthington, 
g, administrator of Timothy Gridley, John 
Q. Roberts, Benjamin P. Clifford, William MelIntosh, Clif- 
ford Roberts & Co. If. S. Carroll & Co... McIntosh, Carrol & 
Co., Amasa Stone, Dan, P. Eels, Leander M. Hubby, Tru- 
man P, Handy, Henry Chisholm, William Hl. Harris, Henry 
IS. Blood, A. on (sriffin, Creo, edmunds, Lio St. Louis, Keo- 
kuk & Northwestern Railway Company, S.C. Baldwin, 
Henry S. Carroll, William Chisholm and Gillmore & And- 
crson, 

You are each of vou notified that the Adrian Car & Manu- 
facturing Company and William S. Wilcox, Samuel M, Car- 
penter and Porter L. Sword, assignees and trustees of said 
Adrian Car & Manufacturing Company, have filed their 
cross-bill in the suitof Andros P. Stone vs. John Fallon and 
the other defendants above named, now pending in the Dis- 
trict Court of Lee county, lowa, at Keokuk, asking the decree 
of said court to divide the stock and assets of the defendant. 
the St. Louis, Keokuk and Northwestern Railway Company, 
wmnone the parties to the suit as their interests therem may 
appear on the hearing. 

\nd unless you appear and answ er said cross-bill on or be- 
fore noon of the second day of the next term of said court, to 
commence the 4thday of March, 1875, a decree will be entered 
by default against vou as praved forin said cross-bill. 

GUiuiMORE & ANDERSON, 

Attorneys for Adrian Car and Manufacturing Company 

et al, 


To. Andros B, Stone, John Fallon, James Shields, Joel 
Thayer, Adelia S. Angell, Henry A. Angell, The Illinois 
Manufacturing Company, of Adrian, Michigan, Peninsular 
Iron Company, of Detroit, Michigan, Fulton Foundry Com- 
pany, of Cleveland, Ohio, Henry Hart, J. R. Bennett and 5. 
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I. Graves, partners, as J. R. Bennett & Co., Abel Whitney, 
William S. Wilcox. HL. Hl. Wilcox and George \. Wilcox, 
partners, as W.S. Wilcox & Co., Willism 3S. Wilcox, Hlan- 
nibal & St. Joseph Railway Company, L.. Worthington, 
James W. sieiiaresioner: administrator of Timothy GridleveJohn 
QO). Roberts, Benjamin P. Clifford, William MeIntosh, Clif- 
ford Roberts & Co., HL S. Carroll & Co., McIntosh, Carrol & 
C’o.. CAmasa Stone, Don. P. Eels, Leander M. Ifubby, Tru- 
man P. Tandy, Henry Chisholm, William TL. Harris, Henry 
1. Blood, A. L. Griffin, Geo. edmunds, Jr., St. Louis, Keo- 
uk & Northwestern Railway Company, S.C. Baldwin, 
llenry S. Carroll, William Chisholm and Gillmore & And- 


You are each of vou notified that the Adrian Car & NManu- 
facturing Company and William S. Wileox, Samuel M, Car- 
pente: and Porter L. Sword, USSIOTICES and trustees of said 
\drian Car & Manufacturing Company, have tiled) then 
cross-billin the suitof Andros P. Stone vs. John Fallon and 
the other defendants above named, now pending in the Dts- 
trict Court of Lee county, Lowa, at Keokuk, asking the decree 
of said court to divide the stock and assets of the defendant, 
the St. Louis, Keokuk and Northwestern Railway Company, 
amone the partics to the suit as their interests thereim may 
appear on the hearmne. 

And unless vou appear and answer said cross-bill on or be- 
fore noon of the second day of the next term of said court, to 
commence the ythday of March, i878, a decree will be entered 
by default against vou as praved forin said cross-bill. 

Gairwore & ANDERSON, 


Attorneys for Adrian Car and Manufacturing Company 


To Andros B. Stone, John Fallon. James Shields. Joel 
Thayer, Adecha S. Angell, Henry A. Angell, The Illinois 


Manufacturing Company, of Adnan, Michigan, Peninsular 


—_— 


a 


fron Company, of Detroit, Michigan, Fulton Foundry Com- 
pany, of Cleveland, Ohio, Henry Hart, J. R. Bennett and 8. 
In. Graves, partners, as J. R. Bennett &: Co... Abel Whitney, 
William S. Wileox, TL. TH. Wileox and George A. Wilcox, 
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partners, as W.S. Wilcox & Co... William Ss. Wilcox, Hanni- 
bal & St. Joseph Railway Company, L. Worthington, James 
W. Browning, 
Roberts, Benjamin P. Clifford, Willham Melntosh, Clifford, 
Roberts & Co. LH. S. Carroll & Co... MeIntosh, Carroll & Co.. 
Amasa Stone, Dan. P. els. Leander M. Tlubby. Truman P. 
Handy. Hlenry Chisholm, William HH. Harris, Henry B. Blood, 
A. L. Grithn. Geo. Edmunds, Jr... St. Louis. Keokuk & North- 
western RR ailwan (‘ompany. S.C. Baldwin. Hlenryv S. Carroll. 
William Chisholm end Gillmore & Anderson. 

You are each of vou notified that the Adrian Car & Manu. 
facturing Company and Wilham = S. Wilcox, Samuel M. Car- 
penter and Porter L. Sword, assignees and trustees of said Ad- 


administrator of Timothy Gridlev, John QO. 


rian Car & Manufacturing Company, have filed their cross-bill 
inthe suit of Andros [. Stone vs. John Fallon and the other 
defendants above named, now pending in the District Court 
of Lee county, Lowa, at Keokuk, asking the decree of said 
court to divide the stock and assets of the defendant, the St. 
Lous, Keokuk & Northwestern Railway Company among 
the parties to the suit as their interests therein may appear on 
the hearing. 

And unless vou appear and answer said cross-Inll on or be- 
fore noon of the second day of the next term of said court, to 
commence the 4th day of March, 1878, a decree will be en- 
tered by default against vou as praved for in said cross-bill, 

GainiMore & ANDERSON, 

\ttornevs for Adrian Car and Manufacturing Company 


ef ad. 


Prank R, PAYNE, 
EXHIBIT I. A. 
UNITED STATES OF AMERICA. 


Tae Crrecrr Court or tHe Untren STATES FOR THE 
District oF Towa. In Eaviry. 


The Peninsular Tron Company, Abel 

Whitney, ef a/.. : 
Complainants, 
VS, 

Andros B. Stone, The St. Louis, Keo- 
kuk and Northwestern Railway 
Co., Dan. P. Eels, and The Chi- 
cago, Burlington & Quincy Rail- 
way Company, 

Defendants. 

In this cause it is stipulated and agreed that the testimons 
of Samuel M. Carpenter and Leander M. Hubby, witnesses 
on the part of the complainants, and the testimony of Amasa 
Stone, Andros B. Stone, Dan. P. Eels and T. P. Handy, and 
such other persons as the defendants may see fit to produce 
witnesses on the part of the defendants may be taken pur- 
suant to the order heretofore entered nn) this Cuuse before 
Bushnell White, Esq., an United States Commissioner forthe 
Northern District of Ohio, at his office in the city of Cleve- 
land, in said Northern District of Ohio, commencing on Wed- 
nesday, the 25th day of October, 1882, at 2 o'clock p. m., and 
thence from day to day until completed, and that the testt- 
mony of said witnesses when so taken may be read in evti- 
dence on the trial of said cause with the same force and effect 
as if the same had been regularly taken upon notice before an 
examiner appointed by said court, and that said White shall 
be considered an examiner appointed by said court under the 
order heretofore made. - And it is further stipulated and 
agreed that in the taking of testimony the same. may be taken 
in short-hand by J. G. Pommune,and that he shall reduce his 


»long-hand, and when the same shall be so reduced 


and signed by the witnesses, and sworn to by them respective- 
lv, it shall be deemed their testimony in the case. 
Dated Cleveland, Oct. 25th, S82. 
W. A. UNDERWOOD, 
Complainants” Solicitor, 
AsxperRsSON Bros. & Davis, 
Solicitors for IR espondents. 
SAMUEL M. Carrenter, of lawful age, being by me first 
duly sworn, as hereinafter certified, deposes and says as fol- 
lows: 


~ 


Q. (By Mr. Underwood) State your name, age, residence, 
and occupation. 

A. My name is Samuel M. Carpenter, age 65, I live in 
Cleveland on Prospect street, occupation a founder. 

Q. Are you inany wav connected with the Fulton Foundry 
Company? 

A. Yes, sir, Lown it. At the time of this transaction | 
was one of the proprietors. Now | am the sele proprietor. 

Q. Who are the other partners? 

A. William F. Smith and Charles Wason at the time. 

QM. William FF. Smith died before the commencement of 
this suit? 

A. Yes, sir. 

Q. When this suit commenced you and Mr. Wason were 
he surviving partners of that firm? 

\. I think he had sold his interest to me at the time this 
suit was commenced, but not this interest 

Q. Are you acquainted with Andros B. Stone: 

A. Tam 

Q. And with George Edmunds, of Carthage, Jr., [l.? 

A. Called Judge Edmunds for short? 

QM. Yes. 

A. lam. 

Q. Do you remember the fact of the foreclosure of the 
mortgage upon property of the Mississippi Valley & Western 
Railway Company in the years 1874 and °75? 


A. As far as dates are concerned |] should have to be ex- 


cused, for I kept no memoranda. But 1 have cognizance of 


the fact that there was a mortgage of that kind foreclosed. 

(). When was the subject first broached to you, if at all, 
of joining any purchasing association to pure hase the properiv 
of that road, with Mir. Stone as trustee? 

Obje ted to as immaterial and irrelevant, i 

A. Tean’t name the exact time. The subject was broached 
by Judee Edmunds, then attorney for the defendants in this 
cane, or. LT believe. for the whole of them, and the matter was 
presented to the assignees of the Adrian Car & Manufactur- 
ne Company, of which Twas one; that it would be very im- 


to go inand help to purchase this road, 


port int for thy parties 
their interest would be better protected than it would other- 

The dates | cant tell you, | didn't suppose it would 
be really material in this case, because the dates are given by 
Mir. Wilcox. As | understand, he kept the memoranda of 
the whole transaction. And not being on fhe ground, I didn't 
keep them. 

Q. Do you remember the occasion of a meeting here in 
Cleveland, in June, °75, in which Judge Edmunds prepared a 
paper signed by Mr. Stone [ask vou if vou remember the 
mecting? 

A. Tremember there was sucha meeting at the Cleveland 


Rolling Mill Company's office on Water street. The dates I 


can't tell you, : 

Q. How long before that time was it that you had _ first 
heard the subject of joming this purchasing association 
broached: : 

A. Well, that 1 couldn't tell you exactly. - It may have 
been a month or SIX. Weeks, or such a matter, or perhaps 
more, 

Q. Whereabouts w sts it first broached to you? 

A. Tthink Mr. Wileox broached the thing to me the first 
one, but only in a casual wav. Wanted to know what | 
thought of it. 

(). Who nextafter Mr. Wilcox? 
A. The next | heard of it was at this meeting, or at the 


time of the meeting Judge Edmunds was here. 
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Q. Whereabouts did you have any conversation in regard 
tothe matter before the meeting took place? 

A. [ think at the Kennard house. The conversation I had 
was with Judge Edmunds entirely, not with Mr. Stone. 

Q. Now what was it that Judge Edmunds had to sav about 
the project, there at the Kennard House? 

Objected to as immaterial and irrelevant. 

A. Well, Pean’t repeat his words, but the impression he 
wished to create was favorable to the proper t: he thought it 
was better for those interested in the bonds to vo into the 
projectand help purchase the road, | presume 1 know it was 
so with me and with others —that his influence brought about 
that putting in the money to help purchase the road. 

Q. What was the project, did he say? 

Objected to as immaterial and irrelevant. 

A. As far as the Adrian Car and Manufacturing Company 
was concerned, there was S1?25.000) of bonds issued which 
they had for security, and as far as possible to protect the in- 
terests in these bonds, it was thought advisable to pay in a cer- 
tain percentage of money to help purchase the road, and there- 
by own a certain interest or have the money refunded to us by 
the sale of bonds, when the road was organized. That was 
the project that he introduced. 

Q. At that time, do vou know what bonds it was thought 
were proposed to be be sold or to be issued? 

Oljected as immatenal and irrelevant: 

A. It was proposed at that time to issue a bond of SHOO,. 
(MMP on the road. lirst, to pit the pure hase of the road, which 
would include the money paid in by these parties interested: 
refund to them the pour hase of the road, and then finally it 
Wilts proposed to issue on the whole road a first mortgage 
bond that was to retire these and help to construct the road. 
That was the plan that Mr. Stone proposed, and to which 
Judge Edmunds, in aa claborate manner, « xplained to us as 
being, as he thought, the best way for us to do. 


Q. (Showing witness Exhibit B to the Inll) Do vou re 


ee) 


a 


member the execution of the original of which that ts a copy: 
A. IL remember 1t perfectl well, This. | think, is a fac 


» eee 


imile, or word for word, of what was to be done or given as 
a reason why we should. 

Q). Whereabouts was that made? 

\. My knowledge of itswas here at the othce of the Cleve- 
land Rolling Mill on Water street, as far as [am concernéd. 
Of course it was exhibited to other parties in different places. 

Q. Who was present there at the Cleveland Rolling Mill 
office ? 

A. Mr. Wilcox, Judge ‘Edmunds, myself, and Stone was 
there occasionally, not mueh of the time. [| don’t know but 
Mr. liarris was there. [I am not sure about that. 

Q. Mr. Angell, do vou remember? 

A. Yes,sir, Mr. Angell was there. 

(). At that time will you state whether there was any talk 
by Mr. Stone in regard to the manner in which you were to be 
secured by going into the purchasing pool. 

A. T will not say sure about that. IT think that Judge Ed- 
munds made the explanation as the attorney and spokesman of 
Mr. Stone, as he could do it very much better than Mr. Stone 
could, although [T think Mr, Stone was there and assented to 
the manner in which Judge Edmunds explained the matter. | 
know he was there, but I think Judge Edmunds made the 
biggest part of the conversation in regard to the matter.’ 

Q. You were one of the assignees of the Adrian Car and 
Manufacturing Company? . 

A. \ es, sir. 

Q. Now do you remember how much the Fulton Foundrs 
Company paid in to Mr, Stone, 

( jected to as immaterial. 

A. IT cannot tell vou. Between 24 and $2500, | T intended 
to have brought that receipt but | forgot it. I can get it to- 
morrow morning. 

Q. Do you know how that came to be apportioned- that 
vou were to pay so much- the Fultoh Foundry Company 
wats to pay so much? 

Objected to as immaterial and irrelévant. 


A. Judge Edmunds figured that up. [ never figured it up. 


i a 
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They said there was so much due on the ten bonds. and | pti 
it to Mr. Stone. 

Q. Who said there was so much due? 

A. Mr. Stone and Judge Edmunds. Mr. Stone had more 
tosay to me about the pay ment of that amount than the Puaclore 
did. 

Q. When were vou first informed, if at all, that this $600, 
(MM) mortgage and the giote secured thereby were claimed by 
Mir. Stone to have been canceled without beine used for youl 
benetit 7 3 

A. Well, don't know as I can answer that question under- 
standingly. T know somehow or other it crept into my ideas 
that such was the case, but how it came. whether it was from 
letters from Mr. Wileox, or how, [ cannot tell. 

Q. About when was it? 

Well, ! should s: it was three or four years ago. Three 
f net lone fr As 1 said befor . the dates 


vears ago certamty, i 
} 


} 


i “* 
of these tines | will have to 2% c° ™ ¢ rise Tt) M’CLETLISG | kept 


no memoranda of those transactions. 
i 


Q. Do vou remember the oceasion of a sunt in lowa, in 


which A. B. Stone was complamant and John Fallon and 


others were defendants? 
A. I knew of such a suit as that. 
() Was it before or after this suit that vou first learned 


‘ 


that this mortgage was claimed to have been cancelled? 


A. | don’t know as T can tell vou that. 

Q. Do vou remember the acceptance of service of notice in 
that suit? 

Objected to as immaterial and irrelevant. 

A. T remember something of the kind. Judge Edmunds 
went on to state it was a suit in regard to protecting our in. 
terests as against Fallon, and that Fallon was trving to cheat 
us. and that this suit was brought to sustain our interest, but 


, 


we wouldn't have to 
Thev stated there that remark was mac by him— at 


do anything’ only to accept ser- 


vice, 


anv rate [ eained the idea from his remarks to me, that it was 


for the purpose of protecting the creditors of the Adnan Car 


and Manufacturing Company, in particular, and as that was 
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" 


the only interest | had in it T thought if they were going to 


protect it, it was all | cared about. 
Q. Do vou remember the filing of the cross-bill in that surt 
in the name of the assignees of the Adrian Car & Manuface- 


turing Company: ? 
A. Yes. sir, I know there was a cross-bill of that kind 

filed, : , > 3 
Q. What did vou have to do with authorizing that cross-bill 

to be tiled, if anything ? 
A. I do not remember that I had anything todo with it. I 

think if there was anything of that kind that needed my as- 

sent it was done at the suggestion of Myr. Wilcox, as being 1m- 

portant for our interest, and [T acquiesced in any proposition ' 


that he made of the kind without examining into the ques- 
thon. 

QQ. Do you-remember seeing fudge Edmunds here in 
Clevelandyand having any conversation with him on the sub- 
ject of its being hecessary to he filed: 

A. Well, really, Mr. Underwood, [ can’t tell whether T re- 
member that or not. [know that he came here and wanted my 
assent to some kind of suit, but 1 cannot tell vouabout that. It 
has vone from my mind entirely, 

Q. Do you remember what he said about the suit: 

A. The impression that he CAVE me about the suit was that 
I Wats asuit to protect our interest in the matter, but [T cannot 
remember to recite the words that he repeated. 

Q. Will vou tell-us whether at that time or not vou sup- 
posed or belies ed that yy the filing of that cross-bill, o1 in ct Th 
other wav through the suits which were pending tn lowa, 


vour interests and rights to be secured, vour part of the pur- 


chase price of the road, were to be in any way jeopardized ? 


Objected to as incompetent, irrelevant and immaterial. 

A. | hacdn't the lecst nlea that our iterests Were bemey 
jeopardized in the hands of Judge Edmunds and Mr. Stone. 
| had no more idea of it than the®farthest thing in the world. 
[have heard Mr. Stone repeatedly say that our mterests should 
be protected to the last extent. as well as ans holy else's in the 


matter. tle often repeated that tome. 


PSS 

Q. When did vou, if at all, first suspect that vour rights to 
he secured were denied by Mr. Stone? 

Objected to as incompetent, irrelevant and immaterial. 

A. When I learnt that Judge Edmunds said he knew that 
writing that was gotten up for our protection wasn't worth a 
damn and he knew it when he drew it then was when I be- 


van to suspect our rights were in jeopardy, 


Q. (Showing witness Exhibit E to the bill.) LT call vou 
attention to the 4th paragraph. Will you state whether the 
assignees of the Adrian Car & Manufacturing Company, o1 
the Fulton Foundry Company, or either, to vour knowledge, 
ever authorized the use of the bonds, notes and stock of the St. 
Loum, Keokuk & Northwestern Railroad Company which 
were paricl to Mr. Stone to be used for the building of acel- 
tional railway in any manner whatsoever? 

Obected to as immaterial, irrelevant, and because it assumes 
a state of facts whichis not shown in the evidence. 

A. Tnever authorized it as amemberof the Fulton Foundry 
Company, or one of the assignees of the Adrian Car and 
Manufacturing Company, and didn’t know it was to be done, 

QQ. Since that suit in lowa have vou had any conversation 
with Mr. Stone in regard to the statement of this matter? 

Obyected to as in Incompetent unless it be shown that a state- 
ment was made, 

A. Lhave at one time had some conversation. 

(). Where was that? 

\. It wasinthe Eebbitt Llouse, Washington. 

Q. Whoelse was present? 

A. Nir. Wilcox, 

(), W hat took pote e there? 

Objected to as immaterial, 

A. Well, we were talking the subject over, and Mr. Stone 
took the >! sition that he had done what was right, and that we 
had got as much as he did in the matter, in proportion to our in. 
t¢ rest. and sa) Con), | tole him that Wits Tot oe nerally conceded 
to be the fact. and there was a good many considered him « 


swindler, and T was one that thought so 
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(), You may state what Mr. Stone said im revarad toy CoOMl- 
ing to asettloment with you or anything of that kind, 

Ohyected to as immaterial. 

\. Tle said he would aot add any thing to what*he had 
done proposed to IVE Lin SODTa)s TOK oe ana one thing and 
another, And PT remarked to him that we should undertake 
to collect i yy law. 


Q. You may state what if anything the Fulton Foundry 
Company has received on account of its joining in that pur- 
chasing pool. 

A. The \ sci ts SOoTDVE stock. [ think about SO).000, half 
preferred and half common; somewhere tn that neighborhood 


[ don't know 4 threat 1S ( Kaicthy it. | ay heve there Were some 


fractions in what was sent. | think that iin my safe now. - 


[ haven't scen it since it was sent to me. 

(). At the tume of this meeting mM Cleveland, at the Cleve- 
land Rolling Mill Company's office vou spoke of some talk 
pres lous to the mecting in thie Ale veland Rolling Mill office. 
at the Kennard Tlouse, between vou and Judge Edmunds, in 
regard to the project that was on foot, and that Mr. Stene 
Was not present at the Rennard House. Will vou tell us when 
vou got to the Cleveland Rolhne Mill © pays office. and 
Mir. Stone was present, Whether at that time there was any 
talk in regard to what the project) was and how vou were to 
be secured 7 

Objpected to as irrelevant and INCOM px tenet. 

A. After we had vyone over fo them othtce at the time set 
for the meeting, this whole thing was rehearsed by Judy 
edmunds m the presence of Mr. Stone, and it was there fully 
understood that what he had said to us at the Rennard Llouse 
was a part and parcel of the project. 

(). Was this before Mr. St mie signed thi prety r: 

A. T think it was. LT think it was before he signed the pa- 
per, 

Q. Now, after the paper was signed do vou remember of 
being present, or whether vou were present, with Mr. Wilcox 
and Mr. Angell, and had talked with Mr. Stone at his private 


office in regard to that? 


A, 


Q. You have testified that at some time, vou can’t recollect 


I don’t recollect that. 


the exact time, but it crept through vour mind that it was 
claimed that this S600,000 mortgage had been canceled. Will 
vou tell us at what time, if at all, it was that vou first suspected 
that vou were to be reimbursed your part of the purchase 
price out of the bonds of the road? 

Obyected to as immaterial and irrelevant. 

A. I can’t tell the time. Mr. Wilcox gave me the first in- 
formation that | got that we were to be left out in the cold, as 
he represented it, and went on and told the situation, 

Q. Think it over and see if vou ean call it to vour mind in 
any wav what it was that called it to vourattention and when 
it was, 

Objected to as immaterial and incompetent. 

A. IT don’t know as | can state anvthine that would be in- 
telligible. This thing came up in a wavy, from time to time, 
little by little, in such a way that we hardly knew that it was 
heing slipped out from under us the whole project and 
scheme of reimbursing the parties that had furnished the 
money — 20 or $ 320,000, more or less, to help Pyar the road, 
and we were to be reimbursed by the mortgaging of the road, 
of this S6H00.000 that was said to be what i would cost to 
barn the road, 

Q). Will vou state whether at anv time during the progress 
of those suits out in lowa,and before vou learnt of the decree 
out there, whether during any of that time vou suspected in 
any wav that vou were not to be reimbursed from the bonds : 


Objected to as immaterial, irrelevant and 


rh ompetent, 

A. I didn’t pay much attention to those suits. T supposed 
if there were any suits there, it was simply to protect the tn- 
terests of those who furnished the monev, Mr. Stone as well 
as us, and us as well as Mr. Stone. 

Q. Protect the interests against whom? 

A. Well, it was claimed that Fallon was a black sheep in 
the puddle. Perhaps I had better use some other language 
than that. Tle was inimical to the interest of the Adrian Car 


and Manufacturing Company, and also to Stone's interests, 


ISH 


(). | f you hac hot belies ed that you were to he secured ly 
means of the S600.000) mortgage, as vou have testified, what 
would have been the action of the Fulton Foundry Company 
in regard to paving ins its bonds and the money which it did 
pats in on the purchase ? 

Objected to as incompetent and immaterial, 

A. We should have demanded S128 on each bond and let 
the thing gone, amounting to about $1280 on the ten bonds 
that we owned. It was quite a question with the partners at 
that time whether we would or wouldn't, and from the repre- 
sentations of Judge Edmunds it was finally decided to do it. 

Q. 1 call vonr attention to agreement exhibit A. Tt is the 
agreement of March 27, 1Sao, whereby Mr. Stone was 
created trustee for the purchase of the road. 

\. | remember the whole thing.  [ couldn't call to mind 
the words exactly down here. 

Q. | see it is signed by the Fulton Foundry Company by 
S. M. Carpenter, Superintendent. 

., Yes SIV. 

Q. Wall vou tell us how vou came to execute that agree- 
ment? 

Objected to as immaterial and incompetent. 

A. Well, the same cause that produced our assent to the 
vome in to help to buy the read, and the representations made 
by Judge edmunds. 

Q. Where did vou see Judge Edmunds when he made the 
representations that mduced vou to go inte that? 

A. This was at the Kennard Tlouse, subsequently at) the 
rolling mull othee. 

Q. To am speaking of this agreement of March 27, 1875. 
Where did vou sce him prior to thiat? 

A. Lam not so clear about this, what time it was I really 
saw him. TF know | signed a contract of this kind, 

Q. Do vou remember where vou signed it? 

A. T don't, whether it was at my office, or the Kennard 
Ll Toouse, or the Cleveland Rolling Nill office, 


Q. Dovou know where vou got the paper that vou actually 


* 


did sign: 


7 


7 
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A. Tam not so sure about it: think it was sent tome by mail, 
| think it was, but Tam not sure who sent it to me whether 
it was Judge Edmunds, Mr. Stone, or Mr. Wilcox. This 
contract was gotten up, and different parties all around signed 
it, one after the other. 

Q. Do vou remember whether you signed it before vou 
were there at the Cleveland Rolling Mill’ Company's office 
on the occasion you refer to, 

A. Tthink not. | think that meeting | referred to there 
Wits to getus to understand the project and assent toit. This 
came afterwards, 

Q. You may look at the agreement Exhibit B, at the date 
of it, to refresh your mind as to the time of the meeting in the 
Cleveland Rolling Mill Company's office. Then I ask vou 
whether vou have any recollection as to whether you signed 
this paper, Exhibit A, prior to or in the meeting in the Cleve- 
land Rolling Mill office, although the paper is dated March 
27, 1875? 

A. IT ecannot tell about that. 

CROsS-EXAMINATION by Mr. James Hl. Anderson. 

Q. [sit nottrue that the Fulton Foundry Company received 
ninety shares of stock, both common and preferred, in the St. 
Louis, Keokuk and Northwestern Railroad Company ? 

A. No, sir, it isn’t true. Ninety shares would be how 
much! 

Q). So.000. 

A. Yes, about ninety shares of preferred and common. 
That is what I stated in my direct testimony. It was about 
So.000 of stock. 

(). Was there not $9,000 of cach? 

A. No, aif. 

Q. [s it not alleged in paragraph 461 of the bill that the 


Fulton Foundry Company received ninety shares of common 


and ninety shares of preferred stock inthe St. Louis, Reokuk 


and Northwestern Railroad Company : 


A. I don’t know what is alleged. 


(). In-consideration of their payment, in the purchase of 


the road, of their bonds and the money vou have spoken of, 
is it not true that vou did receive ninety shares of cach? 

A. Noy sir, | didi’ty never have; | reeeived as T told vou be- 
tore, cabvourt SO .000) Cf broth, about half each, | think: there 
was | think a fraction to cach of them. 

Q). Wasn't the stock which vou first recerved, which con 
tamed thie f rsa tion, abt rwarads CAX4 hanved? 

.. No sir. 

(), \nd other stock issucd in its place 
A. Na. 
(), Lye you menn to say that vou have neve recerpted le ae 
BB. Blood. secretary of the St. Louis, Keokuk & Northwestern 
Raalro 
Peeddet \ | ich: 

\. If did T was drunk. 


C), Will vou be kind enough to look at the certificates which 


( MIP ANY, Teo} ISO) shares of stock im = that road. 


vou have stated are in vour safe, and if vou are mistaken in 
relation to this, correet vour answer in this particular? 

\. OF course | would if: l was mistaken. [do not wish 
to make any statement here that is not perfectly right, but | 
know we received but one batch of stock: and it is there in 
mv safe now. So many shares of preferred and so many 
“fares of common, and ia fraction of each. Tam very sure 
there ws. FT know | never received it, and T have done all the 
business of the house ever since it has started: and it would be 
very strange to me if TP didn’t know when | received it. 

Q). When the proposition was made to the Fulton Foun- 
dry Company to take them proportion of the bonds of the St. 
Louis, Keokuk and Northwestern) Railroad Company in 
INao. under the resolution of the board of trustees of the com- 
pany, What action was taken by the Fulton Foundry Company 
in relation thereto: Did they take the bonds, o1 did they re- 
fuse to take them 

A. Phe refused to take them. | «don't regard that the 
board of trustees had any right to pssuc those bonds in that Will. 

Q. Phev were offered to vou at the rate of fifty cents on the 
dollar, in the proportion of 12 first mortgage and eight of in- 


COLE hones, wm CT they not: 


s 


1. wen sir, [ think that 

Q. And vou refused to buy those bonds at fifty cents on tl 
dollar: 

A. Yes sir. 

Q. And vour company refused to buy those bonds at. fifty 
cents on the dollar: 

A. Yea, st. 

Q. Lou were cognizant of the resolution whith had been 
passed by the board of trustees of the St. Louis, Keokuk and 
Northwestern Rail al Company at the time vou so refused, 
were Vou not: 

\. TL don’t think | was. 

Q. Wasn't acopy of the resolutions sent to vou: 

\. Perhaps there was. [Tam not prepared to state that 
How, fdont know. | think they simply stated that we could 
have the bonds at fifty cents on the dollar. We were to have 
our money on the start. and we didn't get its and we conclud 
ed to wait a while and see what was the matter with Hlannah. 

(). Dic you net reccive with the others a printed circulay 
containing the resolution, and cnclosed with a letter from Mr. 
Stone urging vou to accept your pt portion of the bonds anc 
purchase them at fifty Cen 

3 Perhaps st), | don't remember. 

hele Were vou pres nt at the meeting of the creditors of the 
\dnan Car & Nisonuf turme Con pny tlledd to take action 
on that proposition, of the St. LLouts. Keokuk X Northwestern 
Railroad at Adrian, Mich.: 


a. l dont think Wiis, cl mnt PC TIC TI co i! 


VY stich mect- 


mer as that, boat sttii Tiere wma have been one. l «dlon't re 

, ’ ol 
member it. i dont tl 
QQ. Do vou remember the circular that was rotten up Loy 


Wilcox, Carpenter and Sword, as assignees, inviting the cred 


oo 


itors of the Adrian Car & Manufacturing Company toa meet 


] ; ] } : - | 
" | ; ‘ : 
Ing fo take mto consideration The projyect | ru hasing bones 


at Adrian. immediately after that action bv the board of trus 
tees? 
A. TLdont know that | remember that circular. Woaas 


circular tssued ? 


“Ptat) 
’ ? . , =e ‘ 
& 3 I relia issucad | \\ ( IP prenrte l and 
’ ” ] 
ss Wword. j } rc’s ! ? rinitcul ] i 1? ¢)t) i dea r4 sheet 
* i 
| { cd iz 
}? pet | bOdCCT Leaerg | 
()! | j ! | ] ! ’ ! ! if} 
pocds cn ty Mmocr Wscit i boot SHOWED Tem WaIthess, 
\. T don't bout tl ular, E know tl vy 
(ton) remem mouet Liat bbicar. snow there werg 
: “1 
ti) | til i] Vilbtoul puny ) spate 28 Nir. \\ PpCoeN 
i 
| | ’ : " . 
bicecd tha trial pity) CORELT EIN 832 CATT. HeVeEeT Took GV pats 
| ‘ ; ae . 1 7 
tor ti ad ! t itil 1) Prager baa iA ounselled with 
, ' } } ] } 
1h I bith bt} Psp Ta? WAY FAVE .F r circular of that 
- ‘ | } P fe 
hind, but | dont PVR UTD if ould never have thoucht 
‘ ' ! 1} | " 
ofaitou nv attention hid been called toi 
? 


ring Company people Th 
i . ; 
iat iy trustecs, mr firsec cis We 1] le trrke biyN oppaert 
ivi t hae { beonels from thay 


i St. [ouns,. Keokuk X Northwestern 
atlroad Company, ct} 


Kl you not? 
\. Phe Adrian Car Manufacturine C 


money to buy any with. 


ow 


ERED OGUNTN hicwdnet any 


Re-direct examination. 


(). Wiineh one of 


the dssignces Wats tt 
busimess of 


the assienece “2 
A. Mr. Wialeox 
Li dary ther. 


Lo {2m roWas tn tic batt of stening 
the name of Wileox., Carpents 


1 wore, frequently han 
TS 


\ Yes, ar. tb authorized hint to deo it 
S. NL Carrenren, beme recailed. deyposcs as follows 


( 

Slicer 1 ter as an | t¢ ' 

() ( 13) \I [ 14 \\ ond) Pero veo KI \ \\ | es muiwritine 
that ~ i) 

\. That mw iA. B. Stone's sienatur | suppose he wrote 
the whole of it. ¢ To Mr \ndersony You wanted to know 
vesterdayv if TP hadia't got more stock:  T haven't received but 
t horse two certifi it | > Pri ita W for thems aw - 
Certificate No. 4 Ran 2-13 Sinin f common stock. 
certificate No me © 50-100 shares rf prefe ! cl stom i. 


~ 


it 5 (ws Nir. Vries j LTeave \ nmiay¢ hoen asked by Nir. 


>! , , : ' 
Dlood to return those certificates wh Vert Aa cred vet oth Is 


¢ . . ‘ ; ; 

Is it not a fact | tt tilose Were bypitede before the CATCH 
ston oof the rol. anit that itter the extenspon of the road NI r. 
>} } j ! 7 

Dole “mi, the Secretary of the company. cal cd LipMoth Vaotd for re 


mers 20) thew place, and 


ddl vou not refuse: 
7 i a ee | , ! | _% , 1? : ° 
.. cleo t Lilli V4 clic. (ont recoiect that he cid: 
° a: ® . , , a ’ | | 

rotan intimation from somebody at Neokuk that there was some 

} , » & | 
=ta) iN clu Trig ‘>? citl i ii] ty ae L tii ! iit because | triitis 
acted the business of ont him Put it wis never sent to my 

‘ 7 ; 
lam very stire that never was calited) tipon to return these 


C). Was it ret Vert understanding that in place of thierse 


- 


_ _. 4 
certificates vou were cntitied to pro rate with the others, new 


ecrTrtinedates To bryce t \ MITC ¢€*<] hy of common ana pref rred 


, }* . . . ‘ . 
. hncheve there +t im intimation of that kina, burt | 
hadnt recognize that as bemg bincdine Lippor) tie, | didnt 


| } ‘ | i , ’ ' : ‘+% } 
care to take anv stock for money I put inte that road, 


«By Mr Underwood) Are vou icquatnted with Nr. 


, ‘ +1 ° « 

() or \ fas 5G er 1! Nyy. aati pir 4 Li ’ enn time * 

 s 4 7h | estlct Les ia. 2a 2 j ' 
\. Nor, sli. | dle liik | ~ 1} tticl a por eaaae if ve shoul 
' ' ' 
ene Wm) FCT MW, LbliCcss | Wits ttrodticecdt 1 » him. 
: 4 j , ’ 
; Phereupon thy Pri? " ‘ ’ IKI he 7 tf. \ \WWuis adpourned 
Te } ' ‘he ri } Dmeoae 


|. M. llurey. of lawful age, bene by me first duly Cau- 


tioned and solemnly sworn, as hereinafter certified, deposes 
; 


() i 1dy Nir. | 1} font “nl ) sft VOUT ThRiMe, wc, resale rice 


s)iype 


~. NI ithe Is . \I. Pfubtbsw. aoc ri) ee ew ia residence 


"| : con ron 
( leveland: He) pPaurtrcubal Occupation, 


%. § teen lived here forty three Vvours, 
Q. What has been vour business in the past? 

\. Twas in the forwarding and transportation business Here 
mad acted as President of the Cleveland, Columbus & Cincin- 
rat Reaarkw '\ ( 


mpany forsome cielitecn vears; that is the 


* ‘ i 


1, | am. 


(), Are vou acquainted with Andros DB. Stone ? 


». Tlow lone have vou known him: 
\. | don’t know as T could tell. T have known him eve 


how lone that was 


tnee he first came here: T don’t) know 
20 vears, [ wuess. 
Q. Are vou acquainted with a corporation known as the 
Decatur Rolling Mill Company : 
A, Yee or. 


Q). Will you tell us whether you are a stockholder im that 


—_ 


company . 


A. TPT wasa stockholder to the amount of fifteen thousand 


dollars: IT think that iw the amount. > 
* - ‘ 
Q), Do vou remember the fact that there was a foreclosure 


of morteaves of the Mississippi Valles and Western Railway 
Company ? 

A. Yes, siroas bo was informed. 

i, You delivered cleven bonds to Mir. Stone. did you hot: 

A. tdul. 

as Where did you get those bonds: 

\. T got them of Mir. Stone, as president of the Decatur 
Rolling Mill Company. Phere is a receipt forthem by Mi 
Stone’s clerk, Mr. S.C. Baldwin. 

Paper here marked “lexhibit 1, LL. M. PLubby's deposition” 
and is hereto attached, and ts offerred in evidence. 

Q. (Showing witness exhibit Ao te the bill) Do vou re- 


member the execution by vou of that agreement? 


A. T recollect the execeution of an agreement appointing 


\MIr. Stone trustee, | presume this is the ce. for the purchase 
of the road, 

Q. Will vou state by whom the subject of forming a pu 
hasing association, with Stone as trustec., was first broached 
to vou: 

C)t oi ected to as immatertal and tne DDE 

A. By Mr. A+ B. Stone. 

CQ). About when? 

A. Well, TI can’t tell exactly the time when, but it was pre 
vious to February,-DSa0; it was between August, 1Sd3 and 
Pebruary, IS¢5. [It was talked and discussed various times 
when | saw him during that lenyeth of tin . 

aE What was that project, 

Objected to as immaterial and incompeten 

A. The project Wiis fo the bomcdholders 7 foreclose th 
morteage and sell the road. ITTe thought the investment a 
cron CoTIG and recommeded it, and sad in order to do so, if | 
recollect right, it was necessary to get a certain number of 
by mrdholce rs | Canhert sit PhGeNN ONAN haat proportion it Wis ana 
that he was at work then to vet those bondholders to join as 
parties in the foreclosure of tne mortyvavge. At various 
times when [met him he informed me of the success he 
was meeting in dome it. Tle said the greatest obstacle mn his 
Waly arose by “aman yy the name of Fallon: that Fallon had 
adarge number of these bonds in his possession which, as | 
understood him, were well, | would say not honestly ob- 
tained; that he could get a sufficient number to join in the 
proceedings to foreclose without Fallon’s. In the forepart 
of February, 1875, he informed me that after much trou- 
ble and labor he had sueceeded in securing a sufficient number 


of bondholders to join in the foreclosure and commence pro 


ceedings, and desired my bonds of the railroad. 1 delivered 
the bonds lebruary Poth, ISG... 

(). (Dy M.. uAnderson ) What is it Vou are reading from? 

A. A little memorandum | made from my books, getting 
at the dates. 

Q. When did vou make it: 

A. IT made it last week. 
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QQ. Did you have anvone to assist vou? 

\. No, sir, ne person ever saw it but me, or had anything 
to «do with it. 

Defendant's attorney objects to witness reading from the 
memorandum ino making his answer. 

Witness: LT took these from my books and correspondence. 
lnwhat To have said here EP ohave not read the paper; [ have 
only referred to it for the elates, 

Q (By Mr. Uiderwool) Goon now, Mr. Hubby? 

\. Tle was then about to leave. as T understood him, to veo 
to St. Louis to bid in the road. It was to be oflered for sale, 
the date I loryvet now, i had a cron deal of conversation 
with him at that time in regard to buving the road; as to the 
numberof bonds that he had got to join in the purchase. We 
had conversation im regard to the values to be piticl for the 
reocucl. lle represented he havc rent all the bonds except Fal. 
lon’s anda few scattering ones that could not be got at. T sug 
vested that if the road sold at a price that would any where 
near reimburse us the money that we pti out to any other 
party to let him have it; but if it would not-—4f it would make 
a vreat sacrifice, why, then, bid it) in for the bondholders. | 
understood that this met his ideas in regard to the matter: 
asked him if there would be anything to pay by the bend- 
holders otherwise than the bonds that they would putin. — He 
scr there were some taxes to be pric] ania some labor which, 
under the Law of Missourt recently passed, became a lien on 
the road ahead of the first mMmorleyage bomds, but that was 
all. lle then Went to me. [outs ice lyicl onl the road, its | SUp- 
pose; he said he was gome there. Shortiv. after that he re- 
turned and he informed me that he had bid in the road as trus- 
tec for the bondholders for a stim something exceeding $600,- 
ooo: | would not undertake to State the exact sum, but nay 
recollection us 1S it Wis something OVer SOO0O0,000, This 
was somewhere, | think,in’ May 1875, that) this took place. 
And he rather astonished me-by stating that the judge had de- 
creed that there should be pceiel, my recollection is, some $25o0,- 
000; the fact ts it was $255,000, though my recollection was 


something like 280,000 bevond the bonds, which he said had to 


POD 


he paid within sixteen days from the time T had this conver 
sation with him. I inquired of him why such a decree Was 
made, it being so different from what he informed me. He 
said he could not tell; he did not know why the judge did 
make such a deeree; that Judge Edmunds had thoronghly in- 
vestigated all the claims against the road: that all the claims 


oll told, 


to some forty-five or fortv-cight thousand dollars, not to exceed 


there were were for taxes and some labor amounting, 
Hifty thousand dollars at the outsicle * that he Lupposed that the 
ules made the decree so as to be sure to have money enough 
to pay anv chum that might come up. That is the only way 
he could account for it. That is, this sum of Sso,000 would 
cover all there was. and the balance of this monev would be 
immediately returned to me. there being no other claims, he 


Wiis }> ity ¢. 


Q). Llow much did he want from vou: 

A. He had figured out my portion of that to be twenty 
thousand dollars, Tle had a list of the portions of this two 
hundred and cight or cighty-five thousand dollars, whatever i 
wast he had a list of the diflerent parties in Cleveland situated 
as PT owas, with the portions each one was to pay, which he 
showed me. | found his calculation was correct in regard to 
itton the basis he was heruring, Ile assured me at the time 
of this conversation that for the eleven) bonds T had put in, 
and whatever monev of mine would be retaincd to make this 
pavment that T should have delivered to me my full pro rata 
proportion of all the bonds and stock to be issued by a new 
corporation to be formed by the parties who had purchased 
this road. Upon the assurance of this and upon the assurance 
of him that a portion of this money was to be r turned to me, 
| paid him on the TIth of June, ISi5, twenty thousand dollars 
in money, taking for the same his receipt and agreement, 
which | have here, which I consider to fully correspond with 
the verbal agreement he had made with me in re card to it. 

Objected to as incompetent and irrelevant. 

Q. Do vou know in whose handwriting this receipt and 


agreement Is? 


9 G6 
A. TL think it is Judge Edmunds. T think it is very much 
like some handwriting T have seen of his, 
(J. Worose signature is it? 
A A. B. Stones. 


Paper marked ‘Vi whetes SO 7 Be: LLutstoy deposition” 


offered 1) cy lore . : 

Ohbjected to as immaterial, irrelevant and incompetent. 

(2 At that time when he delivered you this receipt do vou 
know wiether he had at that time any other similar ones for 
the other peartic ~ inthis purchase that vou know of? 

A. No IT do not. [To only saw that one; that was all pre- 
pared, ancl prepared nn accordance with the Cons crsation Wwe 
had. LT suppose there ts a little difference in the language im 
which he makes a little tec heal objection to catch On. 

Q. Whereabouts was it vou paid this money ? 

\. At my office; T think at the Railroad office; T was not 
then President of the Railroad, but T think T had a desk there 
in the othiee. 

Q. Of that money that vou pan how much have vou re- 
COIN cal back ? 3 

A. Afterwards, June 22, 1805, there was returned to mx 
two thousand dollars. with the assurance that more would be 
soon forthcoming February ath, ISi6, [received $87.0%. 
Phat is the las: T have ever received. 

Q. After vou paid this money to Mr. Stone and took this 
receipt id vou have any further talk with him about. the 
project: 

Objected to as incompetent and irrelevant. 

A. Oh, we had various conversations in regard to it as to 
What was to be done. 

Q. Goon and state them as near as you can. 

A. Well, TE don't know as anything that I could state — it 
was nothime more than casual observation, casual remarks, 
casual conversation as we metin regard to it and the prospects 
of the road, and his views as to the value of it etc... what it 
was carning; spoke about what the road was earning; that 
if was earning cnough to pay the expenses or something of 


that kind, nothing that was very material. 


uch 


on 


We 


in} 


aot 
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QQ. TP call your attention to the suit that was out in Towa in 
the District Court, wherein A. B. Stone was complaimant and 
vourself and the other cesta? gue trusts were named deten- 
dants, and in which vou acknowledged service of notice. 
Will vou state how vou came to acknowledge that service of 
notice, and whether vou paid any attention to that suit of 
not, ancdaf mot, why not: 

Objected to as immaterial, 

A. | think Mr. Stone: either Mr. Stone or some one whe 
represented him, called on me with a paper to sign, saving 
that it was necessary that that suit should be istituted in orde 
to discharge Mr. Stone from that trust; that he had performed 
all the duties devolving upon him; that he had pur hased im 
the road and handed it over to the stockholders, and it was 
necessary in order to have him discharged that a suit should 
he brought and a record made of it inthe court. That is all 
the information that IT recollect of having on the subject 

Q). State whether vou paid any attention to the suit or net? 

A. Not any at all. 

Q. 


Obected ter Gis INCOM pete rit ana 1] fat Viinit. 


If not. why not? 


\. | did) not because | was assured it was a matter “Imply 
necessary simply to discharge him; that our rights had all 
heen protected, and there was nothing more for him as trustec 
ta perform and he distin thy wished to be cise harved from the 
trust, having performed his duty. 

Q. | call vour attention now to Exhibit Eto the bill, and 
particularly to the $th clause of it, and Task you whether o1 
net vou ever gave anv consent or authorization of the use of 
any part ot the bonds, notes or stock to be used for the com 
pletion of the road or building additional railway: 

A. I never knew anything about it: neve) had any mitii- 
tion on the subject, never knew there was anv such thing; 
never was consulted on the subject; never authorized anybody 
to do anything for me in that matter at all, 

Q. What, if anv, information did you possess in regard to 
any part of the road being completed by any one? 

A. I did not know any thing about it. All that IT knew 


x 


by 


2s 


about it was,some one of the parties here told me at a certain 
time that Mr. Stone wanted to build a few miles of road down 
there to make some connection into St. Louis, or connection 
of some kind; guess Thad been away from home, and they 
consented to it; he proposed to build it himself and: haye the 
ewnings of it; it did not involve the corporation, or did) not 
involve me, or any of the parties to it; thatis all TP knew about 
the building of the railroad. 

Q. TL call your attention now to the offering to the parties 
interested in’ the purchase of the bonds at fifty cents on. the 
dollar or at anny discount, and ask vou what there is in regard 
to any of those being offered to your 

\. There never was a bond offered to me: did not know 
that there was a bond issued until long after they were all 
disposed of; that is, until T was informed they were all dis- 
posed. of. 

Q. Do you remember who was vour informant: 

A. My impression is it was Mr. Thayer, of Skaneateles; 
think that it was in New York that he informed me. 

Q. (Showing witness paper) Do you know whose signa- 
ture it isto that paper? 

A. A. Bi Beonme. 

Q. Llow did vou receive it? 

A. T received it by mail, 

Paper marked «Exhibit 3, L. M. Hubby’s deposition,” of- 
fered in evidence. 

Objected to as immaterial and incompetent. 

Q. Have vou copies of the two letters of the roth and 22nd 
ultimo, mentioned in this? 

A. I have. 

Letters produced and marked “Exhibit 4, L. M. Hubby’, 
deposition,” and “Exhibit 5, 1. M. Tlubby’s deposition.” 

Objected to as immaterial and irrelevant. 

Q)., You mention in your letter of the 22nd of January, 
exhibit 5; that you had written to the President of the cor- 
poration which vou supposed to be the purchaser and stating 
the nature of vour claim; what corporation was that? 


A. The Chicago, Burlington & Quincey Railway Company. 


Pug 


QQ. Have you copy of that letter: . 

A. Ihave. 

Q. Will you produce it 

A. Yea, sif. 

Letter produced .and marked “Exhibit 6, L. M. Hubby’s 
deposition ;” and offered in evidence. : 

Objected to as irrelevant and immaterial. 

Q. Will vou tell us what you have received on account of 
the bonds and the money that vou put into this purchase: 

A. | received in April of. "29, forwarded to me by letter 
accompanied by a letter from A. B. Stone, a certificate of 
stock of the St. Louis, Keokuk and Northwestern Railroad 
Company, one certificate for 231 20-100 shares of preferred 
stock, and one certificate for 223i 22-100 shares of common 
stock, accompanied by a letter saving that more would be for- 
warded to me, but no explanation, statement or anything. 

Q. Is that the letter of Apml pith (handing paper to wit. 
ness)? 

A. That is the letter. 

Marked “Exhibit 7, L. M. Plubby’s deposition,” and of- 
fered in evidence. 

Objected to as immaterial, 

Witness: Then [| recetved again, | think some time in the 
summer July or August sometime, | recetved another batch, 
consisting of a certificate for 4o3 shares of preferred stock in 
the same company and 403 shares of common stock. This was 
received by mail; no statement, no explanation, nothing in it 
except a receipt for me to sign, which | didn't sign. 

2. In answer to the receipt of cither of these batches of 
stock, did you write to Mr. Blood, Secretary of the Keokuk 
Northwestern Railroad Company ? 

A. I think T wrote to samehody; am not positive. 

Q. Have you got a copy of the letter? 

A. No; don’t know who I wrote to--to some name that 
appeared on the envelope or circular; there was no letter came 
with it. 

Q. Look ‘at those papers and see if one of them is not the 


letter you received with the last lot of certificates, and if the 


Mane) 


other is not the receipt which was sent to vou for the least loot 
of certificates, and which vou didn't sign: 

A. Taat st. 

Papers marked “Exhibit S, LL. M. Hubby’s deposition,” 
and offered in evidence. 

Q. (Showing witness two papers ).State how you received 
those? , ‘ 

A. They came tome by mail, 

(). Tovethe rin one enclosure? 

A. I think sO. am not certain, 

Papers marked slexhibit go, L. M. Tlubby’s deposition,” 
and offered in evidence. 

The further taking of this testimony was here adjourned un- 
til to-morrow morning at go o'clock. 

Met pursuant to adjournment Thursday morning, Octobe: 


2. 1302. 


Same parties present, . The taking of deposition continued: 


Q. (By Mr. Underwood) (Showing paper to witness ) | 
will ask you what this paper is that T have just shown vou? 

A. That is my answer to Exhibit 9. 

Paper marked “Exhibit to, deposition of I. M. Tubby,” 
and offered im evidence. 

Objected to as immaterial and irrelevant. 

Q. (Showing witness paper) State how vou received that 
paper: 

A. LT received it by mail. 

Paper marked “Exhibit 11, deposition of L.. M. Tlubby tie 
and offered in evidence. 

Objected to as immaterial and irrelevant. 

Q. (Showing witness paper) State how vou received that ? 

A. T received it by mail; it relates to the same subject: as 
the others. 

Paper marked “Exhibit 12, deposition of I. M. Hubby,” 
ana offi read n) ey idence. 

Q. What, if any, information or knowledge did you have 
during the progress of the suit in Iowa, in which A. B. Stone 


was comphunant, that any rights of yours, to your proportion 


lot 


‘9 


30] 


, 


of all the bonds and stock of the new company. were in any 


manner being litheated or sought to be concluded ? 
Objected to as incompetent immaterial, and irrelevant. 
\. | had no information whatever. 

Q. What information or knowledge did vou have that ther 
was any claimin this suit that the bonds of the new company 
were pledged in the hands of Dan P. Eels to secure the pav- 
ment of sums to A. B. Stone, Chisholm, Eels and the Rolling 
Mill Company and others, and for advances claimed to have 
heen made by them towards the completion of the road? 

Objected to as incompetent, irrelevant and nnmatertial. 

A. Thad none whatever. 

ChOss-EXAMINATION by Mr. James Hl. Anderson, 

Q. From whom did you obtain the L} bonds of the Missis 
i Valley and Western Railroad Company about which 
vou spoke’in vour examination in chief? 

A. A. B. Stone. | have stated that. 

Q). In what wav did he give them to vou: 

A. Personally. Brought them to me. That is my recol 
lection of it. 

(), lor what were the \ wiven? 

2 lear Maney, 

Q. Tlow much did vou pay forthe TT bonds: 

A. | paid eighty cents on the dollar. First there wer 


brought tome nine bonds for which [T paid him eighty cent: 
on the dollar, Then the Decatur Rolling Mill Company made 
a dividend, and my dividend furnished me two bonds at eights 
Cenis of the dollar, | paving him LOO, Dh dividend [ 
think, was $1,500, my part of it. For it they furnished me 


two bonds. oT think A. B. Stone brought them tome. They 


mav have been sent by mail. 
QM. From what was this dividend declared ? 
A. The earnings of the Decatur Rolling Mill Company. 


Q. What interest had the Decatur Rolling Mill Companys 
in the nine bonds which vou bought from A. B. Stone at 
eighty cents on the dollar: 

A. Mr. Stone informed me they were pledged to the De- 
eatur Rolling Mill Company for a debt due them by the 


, 
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eon 
rowed to protect t hie interests of the Decatur Rolling Niall 
C‘ompany in this road? 

1. Well. that was thre question, What it was for I don't 
know. Thad no information about it. It was a matter dis- 
cussed, | know, by some of us “NIr. Stone had. borrowed 
some | =o onev. What has he borrowed it for? W hose 
account has he borrowed it for?” We made up oul 
minds he had no right to borrow money for the Decatur 
Rolling Mill Company, to buy bonds, as that was not the 
business of the Decatur Rolling Mill Company —had no right 
ta) buy bie nls by cilise the LISTIICSS Wiis imcorporated, | Know 
when | heard the discussior [| didn’t know of it at the time: 
lidn’t know anything about bis borrowing money until a long 
time after it was done, and To made ap my mind T should not 
submit to anvthing of the kind at all. 

QQ. You didn't intend to purchase in this Alley claim: 

\. TP didn’t know it was an Alley claim orany other claim; 
understood it was to buy bonds; got an impression it was to 
buy bonds for the purpose of getting cnough —-what was the 
requisite part in order to foreclose the mortgage; that Wits 
mv impression about it; mav have been correctly informed o1 
incorrectly; cant tell about that, but that is my impression; 
didn’t Know anythite about any particular claim, 

QQ. Was it net vour understanding that the Decatur Roll 
ing Mill Company.in the matter of the Mississippi Valles 


& Western Ratlroad Company, was interested in the S16 b000 
which was due for rails furnished and ino that $225,000 of 
money advanced by Amasa Stone? 

A. No, I do not, 

Q. And that they held. as security. for that, 778 bonds of 
the Mississippi Valley & Western Railroad Company ? 

A. Tdon't Know anything about any bonds except those that 
| held. [simply knew this [was simply informed this 
I knew nothine about it before it took place, that A. 13. Stone 
had borrowed of his brother a large: amount of money, some 
SLO, to purchase bounds, and don’t know whether he in- 
tended that to be for the Decatur Rolling Mill Company on 


not. Nothing had been said on the subject. But T made up 


3a) 


? ! | } + ‘ 
1i\ til iti =P ac hy i Css! t \ ' SPiiti. 
, } 4B 
‘ tit Rolling Nill Company bac t ro oWiats bet its | 
NIil] hiq’ss, To) beray hones. 
' (). Was it net vour wocderstand mr OtTaat fhe mterests cof 
(lont -~ — ; ;' 
r tre Decatul Rolling Niall q corpcinv. pene blmiine both Tike clebt 
r «iis. , : : ; ‘ 
citi roy Uihe NL ississipps \ staic’\ X \\ c's ¢ } Ie cath wacey ( COPED MeLTD 
owed ° “ ; . a , 
") and the other bonds, were held by \. B. Stone in trust for 
id )s¢* Te. ’ | « 
himself? ana for his associites 1} thicit mpitte 
) (rill ® , ¥ ; . 
A. dont Know for what PuUrpOse he ih «i them: lon t 
catul ee 6 = : ' 
KER Vincether they wel held bw tim, o1 held by Vinatsat 
rt the . 
Stone: dont know what thr Cpcriatton W , 
rieelit :, 
(J), I. imonot truce that about the month of NN are h. 175. that 
STOW ee : 
Vou with the otiet pirties mterested, sign (anagreemcont ex 
tithe: , —T 
hibit .\ to the bull tiled in this case 
cone . bd , , 
.. \ Gh. SIT. | srened 7 paper making Stone trustee to bury 
(| ian? . A 
in the road, signed that. 
(). About what time did you sign it: 
j | - ’ % ‘ 
A. Itsavs here Mareh 27, 1575; 0 can't say anvthing about 
lim: , e ' i 1 ’ } ‘ ‘ ‘ ‘ oe a 
Ms should THINK SOMCWHETOCS ALO ate that time: couldn 
iis to 
tell whet | spertical ff KDW [ srerned t before the road wits 
sa l ] —_, + =, 
~ the , ‘ , : 
wold: think not lone before thre Orit old. but cant tel 
Wits ] ? } ] } i? 
Particulariy cttwenuit at. 
a ()] ° 
(). lease CNaMmine tie pepe perv hand Vou. aped sca 
S door] < . ‘ ; ’ 
whether or pot that paper ts the on sened by vou at th 
time. 
‘7 
Coll a 
A. That ts my signature. 
] 
alley . o+% ‘ ee « . 
Paper identified by Mir. White’s name being signed conn tive 


SOL ; te 
hack of the CONE] ot it. 

Hn) of + a ¢ 
Q). Is it not true, Mr. Hubby, that in pPUrstanes of that pit 
r. ned the bondinthe l nited State: 


mundi contract, that vou sig 
int fer “thre ? imstcrTny District nf Nii ~OurI fer the pa 


peel 
Circuit (¢ 


lx of ment of SME MMD re puired oot 


Nir. Stone upon tie purr hase of 


that A. T signed a bond with other parties | suppose that is the 
nV WD! portion of the Honey. anal 


oe breotrel referred te anil piticl ! 
tone that is what l amtrving to get back, according to the written 
— auvreement ¢ xecuted by .\. B+ Stone. 

|! was filed in the Ci 


hn vou signed 


: in- ‘ 
Q). And that bond which 
> Gh 


; lp 


B8O4 


rowed to protect the interests of the Decatur Rolling Mill 
(‘ompans in this road: 


\. Well. that was the question, What it was for I don't 


kKaow. TL had no information aboutat. It was a matter dis- 


cussed, Il know, by some of us Nir. Stone had. borrowed 
come money. What has he borrowed it for? Whose 
account has he borrowed it for?” We made up oul 


} 


minds he had no right to borrow money for the Decatu 


Rolling Mill Company, to buy bonds, as that was not the 


business of the Decatur Rolling Mill Company —had no right 


feo Ph Pyeetaeds iy 


ruse the business was Incorporated, I know 
when | heard the discussion | didn’t know of it at the time: 


didm’t know anything about bis borrowing money until a long 


tune after it was done. and | made up my) mind [| should net 
submit to anvthine of the kind at all. 


Q. You didn’t intend to purchase in this Alley claim: 


\. I didn't know it was an Alley claim orany other claim: 


understood it was to buy bonds; got an impression it was to 


buy bonds for the purpose of. getting cnough—— what was the 
requisite part om order to foreclose the mortgage; that was 
inv impression about it; may have been correctly informed or 
mcorrectIyv: cant tell about that. but that is nay IM pression 
dida’t know anything about any particular claim. 


QQ. Was it mot your 


understanding that the Decatur Roll- 


me Mall Company.in the matter of the Nlississipp: Valles 
_ } | }} 


A Western Ratlroad Company, was interested in the STOEOOO 


. 


In that SPAM) of 


a i, e an . ae Pe oe 9 
which was due for rails furnished and 
monev advanced by Amasa Stone? 


A. No, | lo Lheot, 


Q. And that they held. as security. for that, 77S bonds of 


the Mississippr Valley & Western Railroad Company : 
oe 


hela, [ simply knew this 


— 


ont Know anything about any bonds except those that 
[ was simply informed this 

new nothing about it before if took place, that A. I}. Stone 
had borrowed of his brother a large amount of money, some 
SZOO,000, to purchase bonds, and don’t know whether he in- 
tended that to be for the Decatur Rolling Mill Company or 


not. Nothing had been said on the subject. But I made up 


Mill 


dont 
r cl Bat 


OONN cc 


Whose 


> pees 
‘COU 
t the 
riehit 
STLOONN 
time: 
lony 


| het 


AMM) 


nH) ot 


B00 


+ . , 4» bt . ° ‘ . . 
rtil Rolling NEa1] Comptes bicact ho richt, I Wiis DOt is bts 


ness, to buv bonds, 
(). Was it not vour uoderstanding that all the interests of 


the Decatur Rolling Mill Company, including both the debt 


chun by thie NL ississipp. Valley & Western Railway Company 


| 


the other bonds, were held by V\. B. Stone in trust for 
ly mself ania fev hits associittes tt) 
A. | don't know for what PLL POs he held them: dont 


| 


Know whethet they wer held by him, or held boy JN anactsat 
Stone; don't know what the operation wa 

Q). [Is it not true that about the month of March, 1875, that 
you with the other parties interested, signed an agreement — ex 


hibit \. to the bill tKhed in this cise 


A. Yes, sil. IL siened a ptpel making Stone trustee to bury 


in the road, signed that. 
Q. About what time did you sign it: 


A. Itsavs here Nareh 2]: IS7TS5; fT cant sav anything cabvovut 


it: should think somewheres alone about that time: couldn't 


+7 ? , ° a ‘ . . 
tell when | srvned iy KEOW srerrncad it Detar the road was 


sold: think not lone before the road was sold. but can’t tell 


> 


particularly abeut it. 
Q. Please examine the pape Ll now hand vou. and say 


vhether or not that paper i the one srened by vou eee 


i 
thine. 
A. That is my signature. 


Paper identified by Mr. White’s name being signed on thi 


hack of the cover of it. 
(). Is it not true, Mr. Tlubby, t 


Mit In pursuanes of that pit 


md contract, that vou signed the bomdin the U nited States 


— 


pel i 
Circuit Court for the Eastern District of Missourt for the ppt \ 


. 


ment of SOOM re puired of Nir. Stone tpon tie purchase art 
i 


} 


A. T signed a bond with other parties —T suppose that rs the 


‘ 


bond referred to. and pail my proportion of the money, and 


that is what i amtrving to get back, according to the written 


' 


agreement exccuted by A. Bs Stone. 


Q. And that bond which vou signed was tiled in the Cir- 
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cuit Court of the United States for the Eastern District of 
Missouri, was it not? 

A. I don’t know anything about that. 

QQ. It was made for that purpose, was it not? 

A. Yes, sir, | suppose seo, : 

Q. And Mr. Stone purchased the road, as Trustee, for all 
the parties in pursuance of this agreement of March 27, 18%? 

A. So he informed me. 

Q. It was vour understanding that Mr. Stone was required 
to pay the money upon the purchase of the Mississippi Valles 
X Woestern Railroad mto court at St. [outs on or before the 
ith day of June, 1875, was if not? 7 

A. T can’t state the date. Ile said we had sixteen days to 
pay itin, ‘This was somewhere about the firstof June. That 
would bring it about the 17th. [ don’t know that he told me 
the time. | recollect he said we had vot to puts it in sixteen 
davs. 
~Q. T notice Exhibit C, which ts attached to the bill in this 
case, is dated June 11, ISto. Ts that the day on which it Wats 
signed, being the same paper marked Exhibit 2 to vour dep- 
osition im this case. ; 

A. T paid him on June Pith, 1875, $20,000 in cash, taking 
his receipt. 

Q. Was it not understood and agreed at that time that Mr. 
Stone should organize the St. Louis, Keokuk & Northwestern 
Reilroad Company, and transfer to it the title to the railroad 
that he had purchased as trustee, and with the securities was to 
extend the road to Dardenne so as to make the connection 
with St. Louis? 

A. No, sir, there was no such an understanding at all. It 
was understood that a new corporation was to be formed out 
of the property purchased by these parties these bondholders 

and in which they were each to receive his proportion of all 
the bonds and stocks to be issued by the corporation. It was 
understood that we were to have the bonds sent to usin a very 
short time. Nothing under the heavens and earth said about 
building the road. Nota word said to me abont extending 


the road or spending any money for the road. 


t of 


BOG 


Q. Are vou willing to swear that you didn't agree at that 
time, on or before June Pith, or within a few days before that 
time, that Mr. Stone might organize a new company, and op 
erate and extend tlic Mississippi Valles X We tern Road, and 
convey property to that new company upon such terms and 
conditions, and for such consideration as he might deem advis 
able. and did you not stlser, at that time. authorize him to make 
such a disposition of the securities of the company in such 
manner ds he might deem advisable, so as to complete that road 
to Dardenne, and then to divide what remained among those 
entitled to share in it according to their pre rata Interest. 

A. T have no recollection of anvthing of the kind: the com 
pany was to be organized to own the property purchased. | 
had no understanding about building anv new road. The 


1 


matter was discussed at vuartous times what should be done. | 


Ar 
i 


know T never committed myself to building any new road, 


QY. My question was were you willing to swear that vou 
never had authorized and directed Mr. Stone in the way tn 
which | have inquired of in the last question, You say vou 
don't recollect it. | isk vou are vou wollineg to swear that vou 
ep 
evel dud 
- | dont boar bie Ve | ey eer clicl : rye nt ith rele | Cte clu. 


not the least idea Lever did: if T did he has vot it) in writing 


I dict VOU FIVE him such a writin 


( 


~—_ 
~ 
~~ 


( 
( 


) 

=" 

\. |L have no recollection of anv suc! thing at all. 
». .\re vou willing to swear vou didn't: 

yh) 


yected to because the writing. if there is one. is not shown 
tor thre wa 

A. have nt cttY\ dest thrial | did: heave neoreceoll ction of ethiy 
such thing: don't think T signed any paper: have no recollee- 
tiomof signing any paper except one appointing him trustee, 
and the one aceepting service of the suit: think of TP should 


! 


‘ . } 
have signed: a paper, | should rememlbe 


fi 5 Will ‘elem | Nunn the notes of thre transaction whic! 


you had vesterdayv. and see if in them there is anv memoran 


j 


of your making an agreement of that kind? 


A. TLknow there iw not. I never had anv idea of such 


‘> 
opts 


thing: wouldn't make a memorandaof anything Tnever had 
any idea of, 

Q). You haven't as vet said whether vou were willing to 
swear you never cave Mr. Stone such-an authority in writing: 
You said vou believed you didnot. | ask vou if vou are Willing 


‘ 


to swear vou diudln't? 
Same objection, 
\. Well, there area vool many things aman might not be 


‘ 


Willing to swear he didn't do. Tf Tdid do it voucan show at: 
dont ly li \4 level did it iene the least wile | ever clic it: 
if Talal [ was crazy. because T was ¢ ntirely  opposs lto dome 
mvtihing of the kine. 

Q). Tf vou did make such an authority in writing, and Mr. 
Stone went onin pursuance of that authority. and built. th 


ind you were showimsuch a writing, vou would take it 


— 


mick, would you not, about what vou sad about the exten 
sion of the road: 

A. TE should want to see just exactly what that writing was 
before T took anything back; all that T ever heard about the 
extension of the road was that Mr. Stone wanted to build 
some ten or twelve miles; that is my recollection about tt, and 
lam confident that [am correct about it: 

Q. Will vou swear you never heard about the extension 
of the roadto Dardenne., so as to make connection with St. 
[Louis ? 

A. TP don't know but that was the piece: knew he was deo 
Ing somethine about the road, but what it was [| never had 
invoinformation on the subject that amounted to anything: 
knew he was doing something towards the constructing of 
the read, but what it was T did not know anything about. 

Q. At the time when vou paid the money, the $20,000 
which vou spoke of vesterday, didn't: Mr. Stone inform vou 
that the Tlanniba: and St. Jo Railroad Company and John 
f° allon ind some of the other parties in mterest had neglected 
to pay their prorata proportion of the amount to be paid inte 
‘court under the deeree for the sale of the road, and that it 
wats necessary for those who had stoned the bond, being prin. 


cipally composed f the Cleveland parties incl those interest 


8040 


ead uncle r the Decatur Rolling NEill Company, te) prt (>}) thy 
purchase 7 pr reiti proportion thr Pypeest crt thie Cem ana experi 
<cs so decreed to be paticl, and did he not how-vou a lst of 


consisting of Amasa Stone, A. B. Stone, W. TL. Plarris, Dan. 
PP. Eels, Henry Chisholm, TT. P. Tandy 


iii 


the partics in interest in the Decatur Rolling Mill Company 


yoursel?t, mm 


Which the amount to be paid into the court was divided up pre 


rata, and the amount to be paid by ca@h beine in pro rate to the 


proportion Which this parties respes tive ly lel 


Rolling Mill Com) 


— 
ee 


vw Decatur 


in 
pettiy. wd Wiisn tt vour pro rata proportion 


It) th if statement about Ss JCC MW), ana a tf thi othe Pet 
bers of the Decatur Rolling Mill Company in) the same pre 
rata proportion according to thei | 


= mterests° 


4 


. | stated il] thiat in} a \ cline f exmination: he clic 
show me a list. and that | examined it t| list 
r [ parties | suppose the names Vevul mentioned: couldn't 


recollect the names, but T remember | toured it out and found 


it was divided pro rata, accordimne to the bonds we had: but m 
regard to Fallon’s interest in the same railroad company, he 
!: 1, . aa A ei a > . } ; s? « } ay — ict ’ | : 
qdhuintteli me anvthmne about it: He smnply said te mie i 
. . , . , } . . 
didn't know why the pidee had made such a decree such an 
: ye 
amount — but that he supposed it was to be sure he would hive 
ee ee 
brierhiey chough ce pct tt all Cictithis, baat ins Ther PRIS clams 
] ] : | ; . . ] 
wotld probably come in, the balance of that monev would al 
7+? } | e | lied ’ ; ‘ ¢ | — ey ? ; 7 } ' | . 
Corny Mich, De aan t sav anything to mie a nuit the othe} pret 


I}. : . oo al 
Ties THe AE GS AM connticle nt of that. 


Q. Didn't the total amount, thus figured up to be paid bis 
the Cleveland parties, amount to al 


Mout the stm of S250.000°" 


- 


A. TL was thinking abaut S2So.000; th 


tis MV Impression of 


it that thre decres Wilts scone. hy ] aa thie rel r} hborhood of 


DZAIOOO 


1 


Q. But the amount to be paid bv the Cleveland 
that Sti. Walls about SS? 50.000. Wis it 

A. IT don’t recollect any sum oF amo t, 

(). Do vou recollect that the amount to be paid by the Ad 
rian Cay Manufacturing Company parties Was about S20.000- 


4 
; 


A. No: recollect nothing about that: all I saw was a Ist 


ol 


to be piri by lls partics hie s « recollect hourmy it tp ter see if 
it was divided right. 


(). It was divided right: 


A. it was divided rivlit according to the amount he (FAVE 
me. as to about cach one’s proportion ; that is, about cach one’s 
part of the bonds:all Tecan recollect about it was Mr. Handy". 
and mine was the same: that is all T can recollect) about Un 
mddividual one. 

Q. Was not a proposiion made to you after that) time in 
iS79g to purchase your pro rata proportion of the bonds of the 
Mississippi Valley & Western Railroad Company issued un- 
der the mortgage of November, 1875, under the resolutions 
f the Board of Directors of the company, and did vou not re- 
fuse to purchase your proportion of those bonds? 

A. There never was any bonds brought to me: T don't 
know anything about any. 

Q). Do vou swear vou never had presented to vou an offes 
ta puree hase those Lye mils under those resolutions ? 

A. Ido. 

(). Did vou not receive from A.B. Stone a printed circula: 
in Which the offer was made to vou to buy bonds consisting of 
three parts mortgage bonds, two parts income bonds of the 
St. Louis & Keokuk and Northwestern) Railroad Company 
at fifty cents on the dollar? 

\. IT never recetved such © circular: had no information on 
the subject. : 

Q. Did vou not afterwards in a conversation with Mr. 
Stone refuse to take any part of those bonds? : 

A. TE did not; never had any conversation with him on the 
subject afterwards, from that day to this, excepting the litth 
correspondence we had, : 

Q. Did vou not also reecive a copy of those resolutions 


from Hl. Eb. Blood, Secretary of the Company, offering those 


hots? 

\. Tnever did; never received anything in regard to those 
bonds, because T did) not know there was bonds issued: was 
wiuting, after TL received this certificate, thinking there would 


some bonds come: supposed the information would come = to 


‘> 
*? 


oO SCC" if ‘ 
mnie by Some Waly (yy other expected [ VV ould PeceIve bonds: 
then [I got an impression they did not issue any bonds at all, 
- but built it all with stock; the first I heard anything about 
eet €* / 


eee honds I was informed of it by Mr. Thaver: think that is the 
, Colle ~ S ° 

Lean | . first tine: if may he | vot SOlne information SOmMmMewW here cls i 
. (Ty s - 
but my impression is strong [ got it of him first; met him 


Mit ganpy 
some place and he informed me about the heonds, 
me in (). Wore you a director of the Decatur Ro ling Mill Com 
of the pany? 
"rn , A. No; 1 think not. 
oe Q. What interest had vou in the Cleveland Rolling Mill 
ot re. Company ? 
A. At that time I doift recollect how much Tf had. 
don't Q). Were vou interested in that company : 
A. In the Cleveland Rolling Mill Company, ves, sir. 
offe) Q. Woat interest had they, the Cleveland Rolling Mul 
Company, in the Mississippi Valley & Western Railroad 
Company : 
tle; A. Tdon't know what their interest was; think there was_ 
or of some debt in some shape shifted over from the Decatur Roll- 
the ing Mill Company to the Cleveland Rolling Mill Company; 
any don’t know what it was. 
QQ. You understood when the suit of Stone against Fallon 
Pon was begun inthe District Court of Lee County, lowa, at Reo 
| kuk, that it was brought for the purpose of settling up Stone's 
Tr. | trust as trustee, and being released from it, did you not? 
; A. IT don’t know whothe suit was brought against: all that 
a 48 [ understood was there was a suit; that it was necessary to 
tlh commence asuit forthe purpose of settling up this trust, and 
have iton the records of the court: that is all I knew about it. 
Hs Q. And vou accepted service of the original notice in that. 
“C case and also in the cross-bill which grew out of that case, did 
you not: 
« A. IL knew nothing about a cross-bill: never heard of it 
- until afew davs ago. 
4 Q. Wilk vou be willing to swear vou did not accept ser- 
( vice of notice of cross-bill ? 


12 


A. That is a pretty hard question to answer, | don’t think 


, 


| ey eis clicl, have biel the LCust Tear | ( ver cid. If I lid Vou 


cam show tt. It is not necessary for me to swear that | did. 


Re-Dimnkecr-LNVAMINATION, 


(). You spoke and vou were asked in) your cross-cxamina 


tion in revard to the knowledve and information that vou had 
concerning the bonds which were held by the Decatur Roll- 
ing Mill Company. From whom was all vour knowledge o1 


Information mm revard to those bonds derived = from whom did 


\ | wat t from A. 8. Stone. 
(), When did vou vo to California? 
\ 


| think it was on the twentv-seventh dav of January. 


(). Llow lone were vou there? 

lf was there until | returned on the 23d or 2oth of June fol- 
lowing of the same vear. , . 

Q. What was the information that vou got from Mr. 
Paver in regard to bonds and when was tt before or afte 
vou vot back from California: 

\. Oh it was along time afterwards: T would sav in the 
fall o 


— 


winter followine, ‘ 


Q). What was the mformation that vou got of him in re 
vara to the bonds: 


\. Phat they issued bonds and sold them at tiftv cents on 
the «dollar. | forect whether he gave me the number of 
hous or not that had been issued, That is the first informa 


tion I rot on the subyqes # 


ce Mae EIAU'REY. 


PY. PL PLAN bDY, of lawful ave, being by me first duly sworn, as 


herematter certified, deposes as follows: 
Q. (By Mr. Anderson) What is vour age and occupation ? 
\. My ave is seventy-five. My occupation is a banker. 

(), W here do you reside ? 

A. In the city of Cleveland. 


Were you interested tn the Decatur Rolling Mill Compa- 
ni of Decatur, [linois: 


nt think 
Lid Vou 
at I did. 


Vain 
Pou had 
r Rel]. 
dye oy 


OM cid 


lulainry. 


. f.,]. 


A. I was. 


Q. What interest did you have in that company? 


A. An interest as a stock-holder. 

QQ. THlow many shares of stock? 

A. One hundred and tifty. 

Q. Llow much was the total amount of stock? 

A. STA0v00. 

QQ. Hlow much was the «total amount of stock in the com. 
pany : 

Objected tous not being the best evidence. 

A. I don’t quite remember myself. 

Q. Do you remember who the other stockholders were and 
the interests held by them each? 

A. TL know the names of the other stockholders, but I don't 
know the interests held by each. 

QQ. Just give the names. 

A. Mr. Amasa Stone, Mr. A.B. Stone, Mr. Hlenry Chisholm, 
Stillman Witt was [think an original stock holder: it afterward s 
went into the hands of his estate, Eels, Llarris and others. and 
LL. M. Hubby and others; understood merely from hearsay 
never saw the books that the Adrian Car & Manufacturing 
Company had an interest, and some parties in Skinneateles, | 
think, had an intcrest, and there were. other outgide interests 
which [don’t personally know. | 

Q. What interest had the De-atur Rolling Mill Company 
in the Mississippi Vallev & Western Railway Company on 
the 27th March, S75? 

Objected to as immaterial. 

A. Well, IT don’t: know personally about that, except the 
statement that I heard made by Mr. Stone. 

(). What was the nature of their interest? 

A. I think it arose orig:nally froma claim that the Decatut 
Rolling Mill Company had against that Railway Company. 

Q. Have vou any personal knowledge of the transaction 
whereby Amasa Stone advanced, for the Devatur Rolling 
Mill Company, an amount of money to pay John B. Alley 


of Boston, Mass. ? 


‘ 
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Objected to as immaterial. : 
A. TL knew the situation of thinws as stated by Mir. Amasa 
Stone, that he had made such advances to) Mr. Alley from his 
OWT) personal means at the time. 
Answet obypected Tap cts beme hearsay, 6 
(), Do vou remember how much that advance was? 
A. It was over S200,000, | understood from him: have ne ‘ 
personal Know boda other than that. 
Q), Please look at the contract. Exhibit A. to the bill in this 
bon Comnrate yet ry thn 27th ian of N~farch. S75. 
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or not that correctly carrics out the direction eiven by vou ane 
the other parties in interest. 

A. If I recollect in revarad to that it Was carried out as au- 
thorized. 

Q. Who were the other parties who joined with vou in 
making that direction to Mr, Stone? 

Ae I 


no personal knowledge that every one joined in it. | think 


think all the stockholders as far as] know. [ have 


the parties residing in Cleveland did, 

Q. Can you name them — those that joined in that dire 
thon? 

A. Well, the stock holders residing here, Nir. Amasa 
Stone, Nr. A. 13. Stone was in New York of course, Nir. 
Fels, and Harris, | think. came in subs quentiv. Mr. Witt’s 
death, I think occurred before this. Mr. Eels and Parris he 
came the executors of Stillman Witt’s estate after they joined 
in it; Mr. Hlenry Chisholm and Mr. L. M. Hubby and my 
sclf. I think weall signed the authority. That is mv re 
collection, 

ALL that part of the answer of the witness im relation te 
authorization, is objected to because the authority is not pro 
duced and moved to strike out the same. 

(). Now will you he kine cnough te look iit exhibit 3 itt 
tached to that bill,a copy on pages yy and 45 in the printed 
record of the bill of complaint, being an agreement purport 
ing tohave been made by A. B. Stone to WLS. Wilcox and 
others under the Adrian Car and Manufacturing Com- 
pretrny providing for a lien for STOOQ00 under the first 
mortgage to indemnify them, or repay them the amounts 
which they paid to A. B. Stone as Trustee under the contract 
of March 87. IST. and state whether or not vou for you 
miterest cver assented to NI r. Stone en umbering the prop 
erty in his hangs to the Adrian Car and Manufacturing Com. 
pany people to procure them te comply with their contract of 
March 27, 1875, wherein they agreed to pay their pro rata 
proportion of costs and expenses in the surt at St. Louis. 


Objected to as immatertal. 


816 


A. Thave no knowledge or remembrance of any sueh 
authority. [think not. ° 

Q. Were vou ever asked to give any such authority ? 

A. [think not. T doit remember any such request. 

(). Qn the Sth ay of January, ISao), the board of direc- 
tors of the St. Louis, Keokuk & Northwestern Railway Com- 
pany passed a resolution providing for a change in the mort- 
eage bonds under the first mortgave of November LOth, S75, 


mm os ~ 
| 


of the St. Louis, Keokuk & Northwestern Railway Company 
from twenty thousand dollar mortgage bonds to twelve thou- 
sand dollar mortgage bonds and cight thousand dollars of in- 
come bonds, per mile, on the road. Will you be kind enough 
to tell whether before that time the Cleveland parties, so- 
called, discussed that matter of the extension of the road from 
its then terminus toa connection with St. Louis at Dardenne, 
and if so please state who was present at any such discussion 
and with whom you talked in relation to the change in the 
Bonds, and the extension of the road, prior to, or at the time 
of the passage of the resolution by the Railway Company’ di- 
rectors, 

A. LT can’tstate the day. It was sometime in January, 157%. 
[ think the meeting was held in a room of .Amasa Stone. — | 
think all the Cleveland parties were present except Mr. Henry 
Chisholm. 

Q. What was the result of the talk? Did it result in any 
agreement between the parties? 

A. Not at that meeting, but subsequently it did result in 
such an arrangement being made—-in the change of bonds 
per mile and issue of a larger amount of bonds, with the view 
of completing the road to Dardenne which should connect 
with St. Louis to make the property available. 

(). What was the condition of the property at and before 
that time? 

Objected to as immaterial, 

A. It had failed to vield satisfactory returns, 

Q. Tfad it earnt any more up to that time than enough to 


pay running expenses? 


r 


| 
| 
| 


| 
| 


’ 


A. I think but little more. perhaps no more if ANY, as far 


as | remember. 


Q. What was the purpose of the extension? 

Same objection. 

A. To enable the road to become a paving road, having its 
full connection with St. Louis. 

Q. Please state whether or not L. M. Hubby was present 
at that conference between the Cleveland parties, as to the ad- 
Visability of changing mortgage bonds and extending the road 
to a connection with St. Louis. 

A. My own recollection is that at our first: meeting, the 
first time we talked the matter over in Mr. Stone’s office, Mr. 
Hlubby was present. That is my impression, that they were 
all present except Mr. Henry Chisholm when this matter was 
first brought up. The meeting was held in the office of Mr. 
Stone, I think Mr. Hubby was present at that time. [can't 
swear to it. He would know better than I. 

Q. Please state whether or not, when the bonds, which 
were provided to be changed by those resolutions, were offered 
for sale to the Cleveland parties, as provided by the resolution, 
at sixty cents on the dollar, 3-9 mortgage bonds and 2-5 in- 
come bonds—-whether Mr. Hubby and vou had any conversa. 
tion in relation to his purchase of the part of those bonds, and 
if so what was said, and did he purchase any in pursuance of 
the proposition and your talk? 

A. Subsequent meetings were held in regard to this project. 
My impression is that Mr. Elubby didn’t attend them— was 
not present. My impression is that IT did come across Mr. 
Hubby met him on” the street after this arrangement 
had been made, and spoke to him of this proposal, namely, 
the ISSUING of more bonds, and thes offered to cach stockholder 
to take his pro rata share of such bonds on the terms named. 
Mr. Hubby can correct me if lam w« rong, 

Q. What did Mr. Hubby say in that talk in relatian to pur- 
chasing his pro rata share of those bonds: 

A. I don’t think he made any decided reply when I first 
spoke with him; think in some subsequent conversation he 


said he had already paid enough into that concern; that he 


41S 

didn’t think it wise to make any further advances; he wasdis- 
satistied and so was 1; we both had been paving for six or 
seven vears, and thought we had got deep enough into it. 

Q. What did he say about losing what he had already pati 
in rather than advance more money. 

A. T can’t state exactly that, | don’t remember the words; 
he might have said that, it would be very natural to sav it, ! 
think. 

(). Did he take hisshare of the bonds with the others: 

Objected to as not the best evidence. 


A. No, he didn’t take any of the bonds, 

Q. Did the other Cleveland parties take their pro rata pro- 
portion? 

A. With the exception of Tlenry Chisholm; think his inter- 
est was sold about, or after that time to sume other party 
A. B. Stone or others: have no personal knowledge in regard 
to that. 

(). And all the other Cleveland parties took then pre rata 
pro > tion? 

A. Their pro rata proportion ino proportion to the stock 
owned in the company. 

Q. In what company - 

A. In the Decatur Rolling Mill Company. 

Q. Upon what basis waspayments made by the different 
parties in Cleveland in interest: to the Mississippi Valley & 
Western Railway project? Was it in proportion to their in- 
terest in the Decatur Rollmg Mill Company, or otherwise ? 

A. It was in proportion to their interest in the Decatur 
Rolling Mill Company —in proportion to the stock held by 
each. 

Q. Hadthere been in the company a distribution of | the 
bonds of the Mississippi Valles X Woestern Realroad (om- 
pany prior to the time the road was sold: 

A. There had been a partial distribution. 

Q. In June, 1875, how much money did you pay to i. on 
Stone, trustee, to pay vour pro rata proportion of the amount 
necessary to) pay into court at St. Louis upon vour fifteen 


shares of stock in the Decatur Rolling Mill Company ? 
a4 parr! 


oly 


A. The bonds were given to us at eighty cents on the dol 


4 lar; think two thousand dollars was given ‘us as dividend bonds, 
and emht thousand dollars we pad in cash; the twelve 


bonds cost crght thousand dollars; that was in the vear 1873, 


i 
those first bonds, 
; (). [n June, 1575, at the the time when Mr. Stone was re 
4 quired to pay money into court on the pur sc of the Miussis- 
Ipp Valles &A Western Railway. bow much money did vou, 
is the Owner of fifteen shares ¢ f stock { ay catul Rolline. 
\ Nill Company, contribute toward that an t: 


| ° ’ ‘ , ; 
; . . . - $< ; , , ; 
* i pata S12.000 WS TN (tdi | MIN, iblit \ 
,’ } } 
i] rwardis Gssessca » 44! MM) ID) oie Bt tS 4 r 

2. \\ 1) ny Tinie WWeres Tyce peel \\ , ry] as Fe : 

‘X i ' 
‘ : ‘ 7; } ‘ ~~ . ' | ‘ Ss 
a. | risil \\ _* patna tii ; 7 \ ; TVW 4 sf 
j , 


320 


A. It would be nearly $32,000 in addition to my capital 


stock 


C'ross-ExAuinatrion by Mr. Underwood. i 


Q. Did you constitute Mr. Stone vour trustee by any other 
agreement or contract than Exhibit A attached to the bill that 


Was shown vou? 


A. T think not; have no recollection of any other authority ‘ 
than appears in Exhibit JA. 
Q. That was the only instrument constituting him a trustee 
of which you have any knowledge? 
_) 


A. To my recollection, yes, sir. 
Q. Youspeak of about having directed the sale of the road 
upon the terms mentioned in Exhibit E, and his being au- 
thorized to: make the sale upon those terms. Tlow was that 
authority given him in writing? 

A. [don't know; | suppose that it was from the records of 
the meeting that we held at the time the arrangement was 


made: | suppose a record was made of this authority, but | 


have no knowledge of any other writings being eIVven, 


(). The meeting was a meeting of whom? 


A. OF the resident stockholders in Cleveland. 
Q. Of What? | 
\. Of the Decatur Rolling Mill Company. 


) 


Q. Tleld at what place! 
A. To which date do you refer! 


(), | mean the one at which Mr. Stone was authorized to 


. + 
“_ 


} 


le upon the terms contained in Exhibit E. 


A. What was the date of that? 
Q. Exhibit Ek is June 15, 1875. 
A. f don’t remember where that meeting was held; it 


A 


make the s: 


~ 


might have been the meeting held in New York citv at the 


Windsor Hotel; there was a meeting held there by different 


parties. 
Q). Who was present at that meeting? 


' : : “ > % 
A. Mr. Amasa Stone, Mr. Eels, my self. and | don’t know i 
whether Mr. Hubby was present at the meeting —I don’t re- | ; 


member whether he was or not: can't tell: think not: mv im- 


pression is that the arrangement for him to go on was made 


it the Windsor Hotel in New 
*t come up tomy mind 
about ill these 
them. 
About when 
Phis wasin 1875. 


After March 27th 
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should 


Was Ti 
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of exhibit kK: 


I think 


rid 11) his assessmi 


Do you know of his acquiescence 


necting ° 


nember that ans 


Vits Cniered 


party s present, 


ke. |) \ oot] kK POW t| 1! ‘ teri yy tii sitie Comntamed Lti 

Iexdlubit Ko owere ever broueht to Mr. Tubby '’s attention: 
! . +i +} 

\ i by pat 4 A bag 

() ycl Vou ever sIen © CNECUTE any viper clirectine the 

<* i i a 
disposition of the property .aipon the terms contamed im rns 
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a. 24 le reco] [ boat present of it: To may have clone 
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(>) Now when vou ad in vour monev to Mr. Stone. the 


~* 


to. be piticl mto court. dil vou take a receipt from 


% 20). 000 
‘ 


him? 
¥ Receipts Wore GIVEN, Ves, SIT, 

tL, Bea vou got voul receipt: 

\. [think [took receipts at the time; think they were all 
surrendered when [T received my distribution, 
s(), Il callvour attention to [exhibit 2. to the deposition >t 
i. Be Llubby. Will vou look at that and tell me whether 
the receipt given you for your 320.000 was substantially oon 
that form: 

A. Yes. sir, P think it was substantially in this form: man 


have these receipts among my vouchers at my office. 


\- 


Q) Will vou look it up and see whether vou have them: 

A. Twill look to see whether I have them. 

Q. This $20,600, was not that paid and assessed to vou on 
the basis of your having twelve of those bonds? 

A, Ny HN pression in it Was in proportion to the pro rata 
stock we held in the Decatur Rolling Mill Company. 

Q. Were vou interested m any bonds of the Mississippi Val 
lev & Western Railway Company except those twelve bonds 
that you speak of: | 

A. No, [ think not. 

Q. Now vou spoke of there being a meeting sometime in 
Jaauary, ISeo, at Mr. Amasa Stone's office, at which ther 
was a discussion in regard to the eEXPCNsc of the road, at 
which all the Cleveland parties, as vou call them, were pres- 


ent, except Mr. Chisholm, and at which vou thought Mr. 
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-contract of March 27th, 


court to be given by the for S2S85,0007 


I don’t believe | did: don’t remember about that. 


b. Stone as trustee had purchased 


QQ). In June, 1875, af 


32% 


the property of the Mississippi Valley and Western Raithway 
Company and Wits required to pay inte court $285,000 upon 
. 4 ” 


the purchase, do vou remember what amount of thr DIOS 


4 
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~o required to be paid was paid by you? 

A. By me personally ? 

{). Yes.su 

a thing by me yy rsonally : I pind is The representative 
if Wiitt’s estate Nir. Witt was a sree! LI p peony thict lromel: Nir. 
Wott died in April, "7S. al aS a Pe pres ntative of his estate | 


f ee ; ‘ ‘ 
prctl |. i think, Sqo.0oo mm account of that con rect ovf thie pou 


de Upon what basis was this payment made ? 
A. As tothe amount to be patie by each parts 
2, Yes, how wasit calculated? 

‘A. l don't think LT could answer that cy uie steel 

(). Llow much did Mr. Witt’s estate hold in the Deeatu 
Rolling Mill Company : 

A. Mr. Witt’s estate held no stock: he had onegimally take: 
350,000 of the stock of the Deeatur Rolling Mill Company. 
which he had transferred to Colonel LPlarris, his sen-in-law,. 
and thr cistribution of the brconncds, Oli aeetit that Was con 
mn on that stock went to Mir Witt. and the amount was 1 3 
bonds, which he held: don’t know whether bi boucht them of 
Colonel Plarris, or Whether there was something to be patie 
upon them, or whether Colonel Harris was not able to take 


them and Mr. Witt took them: but I know Mr. Witt’s estate 


took the bonds that would have gone to Colonel Llarris under 

a the distribution; Mr. Witt took those, not his estate, but hi 

4s took them himself before he died. 

2 Q. Can you state whether or not the amounts to be paid in 
to court at St. Louis was on the basis of the bonds the parties 

vin held respectively in the Mississippi Valley and Western Kail- 
Way OF Upon the stock the parties re spectively held in the De- 

Lia eatur Rolling Mill Company ? 

— A. My impression ts that the ninety thousand dollars which 
[ paid was all that T paid, and my memory is indefinite as to 
the basis upon which it was made up; as to whether it covered 

asc a portion of the amount [ should pay on that stock and the 


found on pages p¢ 


ake “«.) orf th) ntact Pecora., qe tive ote hyy 7‘. 3. stoops 
' ' ' ’ ’ 
-— fooe athe: ten f Si. Louis. Keokuk and Northwestern 
» . " 1 ‘ - " 
ik f aay. i bil prreriiise it that Porecto 


the Nfississippt Valles) and Western Railwav. and 


1! bad’. 
artioularly t lause of that agrecment. and state whe 
ther or pot the offer thercin contamed was authorized by vor 
mud ther party n intercstin Cleveland: 

\ | : entect to thatarrangvement Hl | understood all the 
they rock holders chia. 


, Arte the St. Louis. Reokuk and Northwestern Railway 


. «saviinlhiy Wwe f rimed nicl ay rin the CATCHSION cyt thre rere 
. Prov t. then terminus tow irda connection with St, Louis. state 

whethet or ret thre byeootneds mide the 2,700.01 mM) DOTTY ‘>t 
chaate ;| Noven io roth, "75, Welt placed i) Voll licvnycds “ts 
trusice, rial if sid, fet SN tact JOULE p dere 

jected ta aerlite norte pcr@ 1. thre best i ned eae e*.. 

a Phev were, Tor tlic PPLE pose miclicatedd om this rere 
mice 

cs, In thrcet lentil i 3 Beni Was Contamied providing Te 

* ~ 
the execution of a six, hundred thousand dollar mortgage, 


: 

\ 
Q). Were they ever used: 
\ 


No. sir. neve nevotiaited, 


Q). What became of them — those bonds under that mort 


4 


A. Thev were subsequently « meccled and the mortgage was 


caneeled. and the bonds after betug canceled were returned to 


the company, to A. EB. Stone. | think. 
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QQ. For what purpose were they mtended? 

Objected tocas immaterial and not the best evidence. 

A. Before thre execution of the last named, the > 2,700,000, 
i: number of parties who were mterested in the road had 
irreed to extend the road from its then terminus to Lousiana 
to connect with the Chicago & .Alton road, and thev.advanced 


a considerable sum of monev to construct that road: | beheve 


itwas 25 miles of road, if 1 remember rightly; and then the 
bonds were issued with the expectation that they would either 
iM nevotiated or held as collateral to secure the parties whe 
had advanced the money to build this road, or until the amount 
if thre rhicorteracne should be determined: that is mv recollee- 
thon, 

Cd. Woaas it thr expectation that .\. I. Stone should go to 
europe to negotiate bonds ander the two millions seven hund. 
red thousand dollar mortgage? 

A. My impression is there was such an understanding, 

Q. The six hundred thousand dollar mortgage was to be 
tuken up when those bonds were negotiated, were they not? 


A. \ ae sir. 


(). Tlave vou the cancellation of the morteave for six hun- 


dred thousand dollars ino your possession or under vour con- 
\. I don’t think T have. My impression is it was can- 
celled and returned to Mr. Stone; [To am not quite positive 
about that. but I think that i. the case. 
fs Will vou bee Keanned nougch to cNamine the pape I now 
and you, and after reading it through, state if it is not a cops 


: ee i 11; ae * 
f the paper which vou executed cancelling the six hundred 


\. My impression is this is a copy of the pretprent tT executed: 
Pariie mbes thie precise terms of that pretpoe Fr 
i 


, " } . ' , | . 
(Paper referred » tlentified by the indorsement. «Bf. 


, , t 
(). Can vou state the amount of moneyv that was advanced 


' ’ » , . ‘ ; 
upon the faith of the bomds an vour hands as trustee to ex- 
i 


tend the St. Loum. Reokuk and Northwestern Railroad from 


yet) 


with St. Louts, at 


oa Connection 


\. J can’t tell vou: | dont remember the cntire amount 
(), About t hig entire amount? 
: oe 
! bc euee | } |. 

A. ab) OULV Tell VOU TOW) PCT VW ¢ wivVanceas We aaiv athi 


louisiana down about two hundred and sixty thots 


anc lotta aoittice more than that. 


Rare \\ he le Veooll DIC AI by ewe 


x Niwas it 1 peonally i} bhi self as cNccutol ot \NIr. Witt s 


(J) \\ bycat Waias thi ct neliton of t 16 “ee [ouls, Keokuk eeie: 


Northwestern Railroad when it was organized under Mr. 
} 


Stone as trustee as to ts capacity to earn dividends or mites 


q*sT @p*) bones 7 


Objected to as immaternt 


A. It was not able to earn any dividends on bonds, scarcels 
Its operating CNPChises, perhaps not its Crp rating ¢ \penses. 
a3 If the road were extended through to make a connes 


tion with St. Louis soas to vet through, business, what, in thi 


nature of things, would be the effect upon the business of the 


rond ? 
A. LT believe it would advance the interests of the road so as 
lo make it pret its miterest on its bones, That 1s the reason 


why we advanced the monev to complete it. 
Q). On the 2Sth day of January, ISd, at a meeting of the 
Board of Directors of the St. Louis, Keokuk and Northwest 


ern Raatlwas Company, reso utions Were passed, copies of 


» 


which are contained in the answer of the defendants in this 
case. in subdivision fifteen of such answer. Please read thos 


velit | 


resolutions, and after reading them state whether or not prio 
e 


to the time thev were actually pitssed boy the company thers 
Was anv conference between tne praertre s mn mterest in Cleve 
| 


| 
| iit hones 


Mond as to the advisability of such-a disposition of t 


for the purpose of paving for the 


i 
between the different pat 


extension of the road? 
A\. There was a conference held | 


\\ » Were present at al 


tics in interest here at vartous tues. 
of them [ do not know | know it was the desire of the poset 


fer should 


| ] saat +] : : es 
eld the lareve. miterests ThAL every ston k hol 


ties \\ ho 


; 
323 | 
party pct rm them, No one had any disposition to take an 
Mire of thi by ils than hie would In compelled te take than 
is reyular-pro rata. Tam not able to give vou the particulars 
if the conferences o1 where thev were held: but | know it 
was very generally discussed among the stockholders and a 
Pers eroneral desire felt for the success of — thr enterprise, 
that all should take ther pro rata share of the bonds. 
. Q. Were vou present ata meeting in the office of Amasa 
- Stone on that day. or about that date. at which Amuasa Stone, 
\. B. Stone, Judge Edmunds, W. S. Wilcox, W. HI. Parris, 
dl vourself, L. M. Hubby, and T. P. Handy were present? 
YT. A. | was present at such conference but | could net state 
ee Whether all of these partics vou name were present or not: | 
lo not remember, 

(). Do Vert remember anyy of thie parties | have named bye 
“ly ine present: 

A. TL remember that the two Stones wer there, Judge [il- 
et mounds was there, Harris was there, Mr. Handy, and I can’t 
thi “av as to the others, 
this QY. Do you remember Mr. Tlubby being present ? 

A. T could not say whether he was present or not. 

0) its Q. Did L. M. Hubby take any portion of the bonds unde: 
son those resolutions ? 

\. No: he did not: that is I believe he did not. 

f the QY. Did vou ever have any talk with him in relation to his 

west raking anv of those bonds? 

on On A. L can’t remember whether | did or not. 

mn this (J). After the death of Mir. Witt did Vou repre Sent ois inte) 

| thos tain that Dy catur Rollinge Mill? 

t pri \. Pe had neo interest in the Decatur Rolling Mill, mot di 

» there rectly. The stock he had originally subscribed had been 

‘Cle transferred to Colonel Elarris. 

; Vyonels (), Did he not orprimallsy ubscribys for S60.000 vi then 

13 transfer SS0O.000 to NIr. Hlarris, retamineg S10).00) 1 thie cstiite 

ent pa of S. Witt! 

ent ata \. I think not, sit 

the pi (). Was not Mr. Witt’s interest, Amasa Ston terest a 
hould \. I. Stone's interest originally the same . 


A. I don’t know thrat. lont think Nir. NV itt retained 


any stock in his own name. [| think he transferred 1t all to 
to Colonel Tlarris. 


©. The Decatur Rolling Mill Company was origimalls 
pan ~ : 


formed by Mr. Witt, was it not: | 
\. Yes. sir, he was the principal projector. 
took the same mterest 


} 


QM. You do not remember that he 
with Amasa Stone and A; B. Stone? 

\. [think that his subscription was $50,000; that is m\ 
transferred to Colonel Harris, and he 


mppression and that he ‘ 
went on and built the mill and had charge of it. 


Q. Hlow many of the bonds of the St. Lous, Keokuk and 
Northwestern Railway Company did wou buy under this ar- 
rangement of January ~*Sth, ISG? 

Objected to as immaterial, 

A. For myself and parties that | represented I bought six 
hundred. 

Q. What did they actually cost you in the long run, finally: 

A. Lam not able to tell vou that, They cost us in the 
neighborhood of putt, | CFLUCSS al litthe more than putt. 

(). You originally agreed lo prt fifty cents on the dollar: 

An Eee Of 

©. And then afterwards 


. = 


which increased the amount which you paricl on them? 


another assessment «was mace 


A. Yes. sir: IT think that was the way of it. 
equally on all purchase rs of 


< 


(). This assessment Wits tit 


honds- 
\. So T understood it. 
Comt instead of 


’ 


* . ’ } ° | 
CQ). Was it not sixty cents the honds finalls 


paar. 

Olbjected tooas leading and pyimiate rica 

A, %o8, wr I think so; that is the last pavient. When | 
SiN they cost me nearly par, IT mean with what we had already 
put into the road before, and which we were trying to save 
in the new venture. 

Q. You paid on that arrangement in cash fifty cents on the 


dollar and then afterwards about ten cents on the dollar. 


A. 


That ismvy remembrances 
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Q. These bonds did not bear interest at once, did they? 

A. NO, aif. 

Q. Some coupons were cut offand you agreed to receive the 
net carnings of the road in place of the interest up to acer 
tain day did you not? 

Ob jer ted to as leading? 


t A, Yes, sir, 


Q. In what way was the interest on these bonds provided 


’ for on the bonds that vou purchased at sixty cents on the dol. 
1c lay for the first \ ear or two? 
A. Up to the time when the coupons bevan to run, Vou 
nd mean? 
' Q. Yes. 
A. We simply agreed to take the net earnings of the road, 
whatever they should be in lieu of interest. 
oe Q. What is vour business and what bas been your business? 
rr A. Lam President of the Commercial National Bank and 
ae have been for twelve or fourteen years. 
: Q. What connection have you had with the building of 
2 roads and dealing in securities of railroads. 
A. Quite extensive, sir. 
niack Q. What roads have you been instrumental in assisting in 


building. 
\. The Lafavette, Muncie X Bloomington, the Lake lorie 
cers cyt X Western, the To cast ‘Tenne a St Virginia X (seorgia, New 
York, Chic avo & St. Louis, the Detroit, Marque tte & Macki 
naw, the St. Louis, Keokuk and Northwestern. 
sead of Q. In your judgment as a Banker and as a party largely 
dealing in securities of railroads please state what, in you! 


wdgment, the bonds of the St. Louis, Keokuk & North 


When | westerp Railwa Company secured by that mortgage of 
| already Nove nber lth. IS pede in) Vou! hands aa Trusice, Wer fairly 
» to save worth in the early part of the vear 1S74) with the agreement 


; . . , ' ’ . . ’ . 
that the net earnings should be received in heu of interest, as 
1? : 


ny the they actually were? 
is © 6 


Objected to as immaterial. 
Lar. ' 


A, You mean the two « lasscs of bonds taken tou ther. 
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\. T cannot remember about that, haut | presume tt Wits 


cubstantially. the same: l have no reason to think it should be 
otherwise. 
Q). Will vou look it up at the noon recess and see whethe: 


vou can find.it the receipt you got from Mr. Stone: 


. You wm in) NOW 


the receipt for the ninety thousand 


i 


dollars. 
(). For the receipt dated sometime in June, 1S75. 


). 
\. Twill look, but [ think it will be vers doubtful whether 
| can find it in the number of papers | have. 


(), You have testified that xhibit FE was authorized by 
De 


vou and by the other parties in interest in Cleveland. 
vou know anything in regard to the other parties in Cleve- 
land authorizing the convevance of the road upon those terms. 


Do vou have any personal knowledve in regard to it? 
| - me 


A. Onlv'in a general wav. 


Q. [ say, did vou have any personal knowledge on that 


subject ? 
A. Whether thes were al seen, | could not positively tes- 


tify: but I know it was talked over among the stockholders 


here, ana it Wats ceneralls acceded ta. 


QO. Do vou remember whether Mr. Tlubby was consulted 


z 
in regard to it: 
\. My impression 1. he was. 
QY. Do vou have any recollection about it? 
\. | have no recollection of sceing him myself in regard to 
t remembrance that Mr. Tlubby’s name was men 


fronmed mil it was st ited that Nir. LTulotyy declined to oO inte 


2? Have 


the pK patton. 


& J Phat Mir. Tlubby declined to vo inte the OpPeracion the 


le of thr road upon those terms? 
¥ NO. s1l. Te) take saliy proportion 


1. ae ly pos 
i2, Phat Wits I 7s | ct10) ~“peahbinhe now of the COMNVEN alice 


f the road to the St. Lous, Keokuk and Northwestern upot 


the terms contained in Mir. Stone’s offer of sale. 
\. Tean't tell vou about that. 


Did vou ever consent to that: 


ra? 

ri} thi 
yey abies 
vi, wl}? 


, : — 
(), Ino what mMtne an" Wrtine ° 
, 
\. Nov sir: IT think not: I don’t know w lid oo 
bet, 
, ’ ’ 
(), Defor it offer of »s Wits made was rto yous 
\. That | 
‘ hat paper shown to me? 
GC. tes 
i. | bth) Pbeol rT 1) NA oth [te Wi \V WI ether 
fr wis stited f me What tm was, 
, 
(). Do vou CMmcmoer Ww » Wiis st dt r wt Wits 
stated to vou? 
A. Meh BT, 
, 
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A. IT don’t remember about that. 

QM. You have no recollection of that at all? 

A. Mem wr. 

Q. If any such articles were prepared and had the name of 
ID. P. Eels tothem it was a forgery? 

A. T dowtsay that, sir: Tsay TP don’t remember that. 

Q). Was it not a fact, mm the first: place, under the contract 
of Nlarch 27th, LOTS, * hich was an agrecimcnil cntcred inte i 
for the purchase of the road and making Mr. Stone trustee, » 
and organize an incorporation in which each party should take 
as many shares of stock as he bad interest in the property that 
was bought, and that such articles of incorporation were pre- 
pared owas not that the first arrangement that was made and ; 
Was not that afterwards abandoned and the St. Louts, Keokuk ; 
& Northwestern Railway Company organized? 

A. [tis quite possible but don't remember anything about 
it? 

QM. Was not the reason of that abandonment that under that s 
arrangement the Stone party, as it was called, would be a 
minority of the stockholders and that Fallon and the Adrian 
Car and Manufacturing Company would constitute a ma- 


jority of the stockholders, and that the road could not be man- 


aved in the interests of the Stone party ——was not that the rea- J 
son of the abandonment ? 


A. TL never heard sucha conversation as that. 

Q). Do vou know why it was abandoned? 

A. TL dow t remember that an incorporation of that) name 
was ever submitted to me; it mav have been, but T don’t: re- 
member; do not) remember that [To was ever a party to any 
such incorporation, norde T remember any such conversation 
of the character of that'which vou now narrate having oe- 
curred, 

Q. The notes under the S600,000 mortgage vou sav were 
placed in vour hands as trustee for the purpose indicated in Ex. « 
hibit Kk? 

A. + 6, sit. 

Q. Tlow long did vou keep these notes? 


\ . = ? } ] . 7 *, ] ] 
A. Lam not able tosav how lone: don't know when thes 


33% 


were returned; thev were canceled; thev were never nego- 
tiated; they remained in my hands. 

(). The release sith s. lt has bee 1 determined to cance] suid 
notes and return and discharge the mortgage :” by whom was 
that determimation made ? 

A. Tpresume by the board of directors, but I could not 
swear positively. | 

(), 1} the board of directors of the St. Louis, Keokuk X 
Northwestern Railway Company : 

Pin “YO OT 

Q. From whom did you get any.request to return the notes 
and cancel the mortgage? 

A. T think from Mr. Stone, the president of the Company, 

(). In writing? 

A. That Idon’t remember, but | think so, 

Q. If vou have any such request will vou produce it? 

A. Yes. sircif | can find it | will. 

Q). Under this mortgage of $600,000 whom did vou under- 
stand you were trustee for: 

A. The St. Louis, Keokuk and Northwestern Railway. 

(). lon anv body else ? 

A. No, sif. 

(). To whom cid you understand that the notes belonged 

A. To that Company. 

Q). Did vou not understand that they belonged to A. B. 
Stone as trustee? 

A. No, sir, he was not trustee: | was trustee. 

(). When the property pure hased by \Ir. Stone was deeded 
to the St. Loutn, Reokuk & Northwestern Railway Company 


Was it notin consideration that Nir. Stone as trustec should have 


the notes under the mortgage of S6o0.000 and the bonds to he 


_ 


} 


msuied Lie? the mortage of Deg FO «wD, 
A. 1 don’t understand it so. 


Question and answer objected to because the proposition it- 


self bv .\. B. Stone is the best evidence as to what the inten- 


th mm) WailsS. 


QM. Then vou had no understanding when you canceled the 


. . ' } 
clu i Thrice’ LIME That vou hela gare notes that Nir. 


biti ae? ie ] 4 
 f ’ ? ] ] : lat ; } : : . oo 
bone as trustee had any rent or chamm to those notes, 
. P ’ ‘) 
\. Let me inquire, as trustee for whom: . 


Q. As trustee for the parties in the purchase? 

A. T understood that those notes were for the Purpose of 
mdcmnifvin 5 if they were not neg tiated, the parties who had 
made advances for the construction of the road and for the in- 
debtedi sof tl | wl tor thease pst ties and to any other parties 
to whom it mieht be indebted, and that mortvage was to be 


cancelled whenever a second mMortvage, a permanent inort- 


: , ;' F Net , 
oF 4us § Ti De pbc «out ol thie proceeds of the sitle of bonds 
unde Tih second hore dive, 


Q. Who did vou understand that from: 

A. Well, P don't remember now but T presume from. the 
otheers of the road or the directors of the road. 

Q. Tlave vou any recollection of gaming such information 


trom wins ly dy ols . 


NY. No: sire | do not remember. 


Q). | call your attention again to Exhibit E. You said in 


Sour direet examination and also inp your. cross-examination 


that vou Knew the terms of that offer of sale and that vou con- 
sented to it? 
A. Yes, met 


Q). Tfow is it that knowing the terms of that offer of sale 


vou did net know that these notes under the Mmoroage of 


_ 


SHO0O0000 and the bonds under the mortea 


' 
‘ 
— — 


e of S2 700.000 
were a part of the consideration to be paid to \lr. Stone to 
cFT\ e¢ the St. Louis, Keokuk and Northwestern Railway Com. 
pany for the transfer of the property purchased at the fore- 
closure sale? 

A. Ee thirty-third article in this exhibit: states that, “said 


| 


honds and notes and mortea 


ge to be placed in the hands of 
Dan P. Eells of Cleveland, trustee, subject to the control of 
the undersigned in the sale and disposition thereof, and not to 
be used by said trustee any further than said road is completed 
and equipped and then only t the rate of =20,000) per mile of 


— 
Silidh YOU s 


completed and ¢ juipped . Lhe road had to be 


: ' i oe , 
completed nicl equipped cuniad Calis mie rtyeage Wills placed on it 


Y for the purpose of completing and equipping it, as T under: 
stood it. 
(): There were fifty five miles of road completed and 
equipped, were there not? 
A, Yes, sir: | beheve it Was tift, five miles: Sone portion 
of it was finished: that is, it was finished so that cars were 
® running on it. 
.Q. You had signed this contract of March %7th. IS75, itp- 
% pointing Mr. Stone trustec: 
A. Yea, sir. 
Q. Did vou know that the parties line under the Adrian 
Car and Manufacturing Company were parties interested in 
ry that purchase ? 
i A. T cannot now remember about t! 
Q. Mr. Wilcox, Carpenter and Sword and divers othe 
§ parties that were in the Adrian Car and Manufacturing Co. 
“A+ T don’t remember anything about it except as then 
a names appear here; from memory [T could not vou tell anvthing 
| about tt. 
' Q. You knew Mr. Hubby artly imterested undet 
the purchase ? " 
A. T presume I did 
Bf Q. Did you know Mr. Angell of Adrian was one? 
A. No, sir, |] knew he was connected with that Adrian Cat 
and Manufacturing Company. 
y i. Dic you know he was in any Wit) interested im that 
purchase? 
A. My memory ts not good in regard to any of them, except 
‘) as I see them there: | knew thev held some securities im the 
old road; but T suppose they were perhaps under this contract. 
Q. Did vou have any information that of the parties 


‘ 


under the \drian (‘ar an 


| Nlanu 
Mr. Hubby had consented to that 
the civing up of the notes? 
: A. No, sir. | don’t think T had 
QM. Do you Know whether 
corded in the Reoisters’ tices th 
A. Not from person il knowl de 


ima 


facturing Company or that 


release of the S600.000) and 
1 formation about it. 

that release Was e€@ver fre- 
oueh which the road passed ? 
cthave never seen the release. 


O42? 


Q. The mortgage was recorded, was it not? 

A. Certified to be recorded. 

Q). Do you know whether the release was recorded in the 
ottice in Lee county, lowa,  ~ . 

A. I don’t know. 

Q. If it was not recorded do you know what the reason for 
not recording it was? 

A. I SUpPpoO ed it was recorded. 

Q. To whom did you deliver the release? 

A. [don’t remember, but I presume to Mr, A. B. Stone. 
(). At the time the release was made who held the stock of 
the St. Louis, Keokuk and Northwestern Railway Company? 
Who were the stockholders? 

A. [T cannot tell who all the stockholders were. 

Q. Didn't Mr. Stone hold a very large proportion of it? 

A. I don’t know. 

Q. Some fifteen hundred and ninety odd shares out of six- 
teen hundred and tifty? 

A. I don’t know. 

QY. Do you know how many shares there were in that com- 
yany at that time? 

A. I don’t remember. 

Q. Did you know at the time? 

A. I presume I did, but T don’t remember now. 

Q. Now, in subscribing the articles of association, and I call 
your attention to them, .\. I. Stone subscribes for self and asso- 
clates, and in various agreements Mr. Stone subscribes for 
himself and associates, and in the petition filed by Mr. Stone 
in lowa, the interest of Mir. Stone ws alleged to be of himself 
and associates Were you Mlle of the ASSOCIATES 7 

A. Tdon’t know, but [ presume from the amount that these 
parties have subserthed that this was a pro forma certificate, 
and it did not represent the mterest of the parties to the agree- 


ment, 


Q. Do vou know whether the clection of directors at that 
time a vote was taken according to these articles of association! 
A. TL don’t remember. 


QQ. And so continued for two or three years? 


af 
$ 
® 
& 
, 
‘ 
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A. I don’t remember. 

Q. Do you know who those associates of ‘Mr. Stone were? 

A. No, sir. 

Q. Did you know that there was a suit commenced in Lowa 
by Mr. Stone against John Fallon and all the other ces/a/ 
gue trusts under the agreement of March 27th, 1875? 

A. I have an impression there was such a suit begun. 

Q. And that a decree was rendered in that suit? 

A. [cannot give vou any information from memory about 
that. I know there was litigation between Mr. Stone and 
Mr. Fallon. 

Q. Do you know whether your interest in the road was di 
termined by that decree in any Watt $ 

A. I don’t know about that. but | Pricsuliie the interest of 
all the stockholders was affected bv that. 

Q. Lou presume that the court made adecree which found 
what vour interest was? 

A. Yes, sir; 1 suppose that my interest in the purchase; 
that mv amount —the amount of stock to which I would de 
entitled would be in proportion to the amount of money I ad- 
vanced for the purchase of the road. 

Q. Did you ever see a deeree or a copy of it? 

A. I don’t remember that I ever did. 7 

Q. Showing witness printed bill at page 72 of record, 
commencing with the words: “It is further ordered, adjudged 
and decreed” —T will ask you if you were one of the associates 
that are referred to in whom a certain interest in that property 
was found by that decree? 

A. | am not able toy sath whether | would be re garded iis 
one of Mr. Stone's associates or not in that. [presume from 
the fact that T had a large interest inthe road, that ts, repre 
sented a large interest inthe road, and that my name does not 
appear, that [Tam regarded as one of Nir. Stone’s associates: 

don’t remember anything about that. 

Q. Was any instrument or agreement perfected whereby 
some parties associated themselves together with Mr. Stone 
as distinct from other parties in the purchase of the road? 


A. Not that | am aware of. 


j44 


Q. Do vou know of Mr. Stone having from you any powe1 
(>] authority boo Were Venu interests m there as to him should 
scem best and use his discretion? . 

AL Tdomt remember whether [ ever gave him any such 
power or hot, . 

Q. Do vou know anything in regard to Mr, Stone, for him- 
self and his chttes, having entered into acontract with John 
PPallon, July 1 ath, ISe4- 

C)boy ected to as mmmateriil, mid because the same Is merged 
if such an agreement was made im the stibsequ nt contract of 
March 27th. 1875. 

A. LT cart rememberanything about it. | know there was 
litigation between Mr. Fallon and Mr. Stone or the Railroad 


Company, but what the nature of it was [ do not remember 


} 


at allo nor do I remember any agreement to which T was a 


party by which Mr. Stone was authorized to represent me. 


} } 


there may have been something, however, and [ not remem- 


(). You have sold your bonds in this St. Louis and North 
western Raolway Company : 

Xe Yi ™,. Sil. 
Q. For the C.B. & Q.? 

\. I suppose it was forthe C. B. & Q. 

QQ). Was it by written contract? 

7. If Wits m rte throtuerh Nf. Storm : | PVECSUDAG it Wiis i 
written contract: don't think T have ever seen it. 


(). Hlave vou received vour pay: 
, , | Pp ’ * 
llow much were vou to by paid for those bonds? 


) 
‘ 
-. | CUCSS VOL ly oes scogd) yl) yels~ ee he that will tel] Vous | 


) 
x 
\. For both kinds: it was seventv-thyve cents on the dollar. 


, ree > . . > } se% ‘ ? ne , ’ ’ 1 : ‘ 
MmcuIne McomMe waned MOrlrae (is (dd stock THROW In as 


iaa' 


+ <> om 


’ 
$ 
® 
a 


“¢ 
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® 
vou know whether any of those bonds were used for that 
purpose ? | 
A. My MM pression Is there Wits quite it number of bonds de- 
livered, but [dtd not deliver them. IT was not a party to it at 
all. 
a & Were thes nm vou POSSESSION 
A. Yes, sir. 
Q. Do you know how many of them there were that were 
delivered to him? 
A. No, sir, my impression isit was cither 125 or 175, but I 
am not certain. T believe they were first mortgage bonds, 
(). 
A. No, sir, afterwards. 
] 


©. But they were first mortevage bonds that were delivered 


Was that before the chanve was made in the bonds? 


to him? 

A. Yes, sr. 

(). Wi re t license beans used VN hi ly bicacd be cll sold to any party 
and the money paid on them ? 

A. NO af. 

Q. They were taken out of the lot of bonds ? 

A. Yes, sir. 

Q. Tlave you been a director inthe St. Louis, Reokuk and 
Northwestern Railway Company :? 

Yes, sir. 


() 


». Since when 7 

\. IT believe since its organization: [| am not sure. 

(). Dw you know \\V het he r ctTh\ Money Wals paid to lallon 
out of the treasury 7 

A. I] don’t know that there was. 

(). Was there not S25.000 of mone, pene : 

A. There mav have been; [am not sure; [I don’t know. 
| 2 o'clock p. m. 


é Oe } . . 
Pwo o'clock p. m.. testrmony resumed as follows: 


At this point a recess Wastaken unt 


(). «By Mr. Underwood) Ihave vou been able to find that 


<* 


receipt 7 


A. I looked everything over; Thad all the papers— every- 
thing In one pack age : | looked them carefully over, and | 


did heat find it: it may he the parts “Imply “¥e knowledged it by 
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letter and [I filed the letter AWAY 5 if so, I might hunt forever 
and not find it. 
Q. Have you been able to find any request in writing from 


any person requesting the release of that mortyvage and the 
“ * 


cancellation of those notes, the S600,000 mortgage? 

A. [ told you in my testimony that IT sent that release of 
that mortgage to Mr. Stone; I find a memorandum on a letter 
from Judge Edmunds, the president, of my own in pencil that 
the mortgage was sent to him; so that | want to correct m\ 
testimony in that regard. Also in one other point; [ remitted 
to Mr. Stone $95,000 for that first payment, and he returned me, 
I find, ninety-nine hundred and some odd dollars, making 
net wnount that T paid cighty-five thousand and about six hun- 
dred dollars: if that is material | would like to change it. 

Q. Tunderstood you to say upon direct examination in re- 
gard to the value at the time of the change of bonds that vou 
thought it would not have been possible to sell them in New 
York to exceed SINE cents on the dollar? 

A. Yes, sir: [ don’t know that thes could have been sold 
at that; because | tried to place quits adarge amouw [ took 
more than T wanted to hold, and tricd to place them unsu 
cessfully. 

QQ). You mean that si 
mcome? 

A. Yes, sir, three-tit 
come: 


‘ 


' 


fiftecn hundred th 
Conn 
sold for 
Objected 
A. Six per « 
GQ). Could you: 
first morteave bonds alk 
as vou could out of the tirst mortg 
A. lL think not; Thave had a 
things of that sort in) roa 


thai we could realize a 


‘om | 


curities on the road than by putting first mortgage bonds on it 
as much as the road would probably bear. 

Q. Do you think the road would pay interest on one mil- 
lion five hundred thousand dollars at six per cent? 

A. | think the history of the road since we have had it 
would show that it would not; I guess the road has not paid 
scarcely more than operating expenses since we sold it, 

DAN P. ERLs. 


AMASA STONE, of lawful age, being by me first duly 


sworn, as hereinafter certified deposes as follows: 


Q. (By Mr. Anderson,) what is your name, age, and 
place of residence? | 

A. Amasa Stone, age sixty-four, residence Cleveland, 
Ohio. 

Q. What connection did you have with the St. Louis, 
Keokuk and Northwestern Railway Company? 

A. I was interested as a stockholder. I have an impres- 
sion I was a director in the company. 

Q. When was the company organized, if you recollet? 

A. June, 1875. 

Q. For what purpose was that company organized? 

Objected to as the purpose appears by the articles of asso- 
ciation, and as immaterial. 

A. It was a change of name simply to make a new corpo- 
ration for the extension of the road from Keokuk to St. 
Louis to absorb the interest of the Mississippi Valley and 
Western. 

Q. What interest had you in the Decatur Rolling Mill 
Company? 

A. 1 owned $60,000. —$60,250 is my recollection. 

Q. How much was the total stock of that Company? 

A. My reco lection ts it was $250,000. 

Q. How m _4, if any stock, had A. B. Stone? 

Objected to as immaterial and not the best evidence. 

A. My impression is it was about the same. 

Q. As your own interest? 

A. Yes sir. 


1s 


© Do you recollect how much stock W. Hl. Harris held? 
Same objection. 

A. No sir. 

(), Do you recollect how eee et hy Stor k the estute of S, \V itt 
had: 

Same objection. 

A. The stock of Mr. Witt and his estate was about the 
same as my own. It was held by Dan P. Eels, Mr. Parris, 
and the estate of S. Witt. 

Q. Do you recollect how much Mr. Chisholm had: 

A. I don’t know. 

Q). What interest had the Decatur Rolling Mill Company, 
in the Mississippi Vallev & Western Railway Company, if 
any, an Ll how did it accrue, if you know? 

Obiccted to as immaterial. 

A. The sum of $168,000 of interest accrued by the furnish- 
ing of rails for the portion of the road between Keokuk and 
Quincy by the Decatur Rolling Mill Company. They fur- 
nished the rails for the road between Keokuk and Quincy. 

iJ. Hlad these SIBS,Q000 worth of rails, which had been de- 
livered by the Decatur Rolling Mill Company, been paid for 
by the Mississippi Valley and Western Railway Company: 

“A. They hel not been paid for. 

Q. What security was held by the Decatur Rolling Mill 
Company for the payment of that amount? 

A. They held aclass of new bonds. I don’t know as I can ex- 


plain it. There was a mortgage on the road between Keokuk 


and Quincy for SSOQQ00, covering that part of the road 


Which was in the hands of John B. Alley, pledged for loans 
was a frst mortgage. Then there were other bonds that the 
Decatur Rolling Mill Company had, which were to take the 
place of them, but which had not taken the place of them 
another class of bonds, the first mortgage bonds being held 
upon a loan of John B. Allev and others, represented by John 
3. Alley. 

Q. Tlow many bonds under this second mortgage, to. re- 
place the first one, did the Decatur Rolling Mill Company 


hold to secure their debt of S 168.000 ? 
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A. I don't recollect what that number was. 


Q. Do vou recollect it was two one thousand dollar bonds 
for each One thousand dollars of madebtedness? 

A. That was my impression that they held bonds at the 
rate of fifty cents on the dollar. 

Q. And these bonds were under the mortgage of March 12> 
1872, were they not? 

A. Those were, ves, sir. 

Q. The eight hundred thousand dollars of bonds held by 
John B. Alley as security for his loan of money was on the 
mortgage prior to that time, were they? 

A. It was. 

Q. State whether or not the Decatur Rolling Mill Com- 
pany madeany effort to get rid of the lien of the prior mort- 


creye 


r 
_~ 


esoas to make their bonds secured by a first mortgage on 


J 


the road, and if so, what effort was made and what was done 
nn pursuance theroof? 

A. Thev did make an effort by requesting me to pay the 
indebtedness due John I}. \lley, and take fhose bonds as my 
security, and to thereby come in under that first lien. 

Answer objected to for the reason that the request of the 
Decatur Rolling Mill Company, if any, would appear by its 
records, and they are the best evidence. 

Q. Did you advance any money upon that request? 

A. I did. 

©. Llow much? 

A. S 225,000. 

(). Dict you take up with that advance the bonds which had 
been held by John  «Aliev? 

A. I did. 

Q. What was done with those bonds: 

A. They were held by me for the protection of my own in 
terest and the interests of the stockholders of the Decatur 
Rolling Mill Company. 

Q. Were those cight hundred thousand dollars of bonds af 


‘ 


terwards exchanged for bonds under the mortgage of March 


12, 1972, at fifty cents on the dollar. and if so. when were thes 


— 


so changed ? 


850) 


A. They were. 

Q. After you took them? 

A. Yes, sit. 

Q. When you took the four hundred and fifty new bonds 
of the Mississippi Valley & Western Railway Company what 
disposition did you make of them, to whom did you Tans e them 
for management? 

A. To A. B. Stone. 

(Q). Thes were held for you and for the Decatur Rolling 
Mil! Company with the other bonds which you held, were 
they not? 

A. They were. 

Q. When you signed the contract to join the purchasing 
pool for the purchase of the Mississippi Valley and Western 
Railway Company, through A. B. Stone as trustee, March 27, 
1575, had you any other interest in signing that purchasing 
contract except the interest through the Decatur Rolling Mill 
Company and your advance of the $225,000 in the 775 
bonds held by A. 6. Stone in trust for you and the Com- 
pany ? 

A, Not a cent otherwise. 

Q. In pursuance of the contract of March 27, 1875, was the 
road bought in, and if so, by whom? 

A. It was bought in by A. B. Stone under authority for 
parties interested in the Decatur Rolling Mill Company. 

Q. What was the purpose, on the part ot the Decatur Roll- 
ing Mill Company, not entering into this purchasing pool by 
the contract of March 27, 1875, Exhibit A to the bill in this 
case? 

Olbjected to as not being the best evidence. The records of 
the company being the best evidence. 

A. We came to the cenclusion the road was of no value as 
it was, and that by selling it we could get most all of our 
money out of it, 

Q. What was the then condition of the property? 

A. It was ina condition to barely, possibly, support itself, 
nothing practically beyond. 

Q. Was it in condition to pay any interest upon any bonds? 


A. None whatever. 

Q. What was the nature of its business at that time? 

A. Local passenger business and a very little freight; it 
was paralleled by steamers on the river; had them to compete 
with. 

Q. Did those steamers run through- make a_ through 
line? 

A. They did between Keokuk and St. Louis. 

Q. Have vou had any connection with the building and 
operation of railroads, if so, what railroads? 

A. | have been building and operating in connection with 
roads more thaa forty vears; | was one of the principal build- 
ers of the road from here to Columbus, Nena, and from here 
to Erie, Chicago and Milwaukee and some other interests. 

Q. As a railroad man and from your experience in building 
and operating railroads, IT ask vou whether or not it was 
good policy in the then owners of the road as it ex- 
sted when the Mississippi Valles and Western Railw ay 
Company became insolvent and unable to continue the con. 
struction of the road, to allow the road to remain as it then was, 
or was it the best policy to extend the road to a connection. so 
as to make a through line? | : 

Objected to as immaterial. 

A. We judwed it to be wood policy to extend it and from a 
non-paving property to a paving property, and did extend i 
and it proved that our judgment was correct. 

Q. After the road was bid in by A. B. Stone as trustee tt 
appears he made over a transfer of the title to the road to the 
St. Louis, Keokuk and Northwestern) Railway Company, 
when that Company was organized by him as appears by Ex. 
hibit E to the bill in this case. Will you be kind enough te 
CNMI exhibit 2 and state whether that Pprenpye ition Was 
authorized or directed by vou as one of the parties ino interest, 
reading pcartre ularly the ith clause of thet contract relative to 
the extension of the road? 

A. It was the carrving out of the plan fully talked up and 
natured and was authorized. 


Q. By Mr. Underwood; Was that authorization in writing? 


A. T cannot savy have the impression it was, in writing; am - 
not certam, 

The Lestiibie 1y ats to the auth rization Ob yer ted tous not he. 
ine’ the bye ~t evidence, 


Witness: Itwas im pursuance ol the plan laid out and carried 


(). By Mir. Anderson: By whom was that plan laid out for 
thie nster of the road to the St. Lous, Keokuk and North- 


western Railway company and its extension to Dardenne to 
make the connection with St. Louis: 

A. The parties then in interest all agreeing, as TP understood. 

Q. Was any objection made by any of the parties who held 
interests in the purchase of the St. Louis, Keokuk and North- 
Wester alway Company to that course? 

A. Not to His know ledve, 

Q. Did LL. M. Tubby, as beme interested in the Decatur 
Rolling Mill Company, assent to and direet that course to be 
pursued? 

\. Peannot say what he had done at that time, personally. 
l tind that after the plan wes matured [ can say this: that 
he was in my office when the plain was being talked up, and 
the preliminaries were fully discussed, and the general plan 
understood, and what constituted the authority, it seems to me, 
[ tind fully contirmed in’ Exhibit A, which. it seems, L. M. 
Hlubby signed with the others dated March 27th, IS75. 

QQ. Afterwards in June of that vear, when Mr. A. B. Stone 
came here to raise money to be paid mto court at St. Louis, 
was not Mr. Plubby present at a meeting at vour othee during 


the time Mir. Stone was hore, from the oth to the ith of 


June, 1875, and was not this whole thing discussed and talked 


over then and there, and did not vou. Mr..Eels and Mr. Tlub- 


= 


by and Pandy all concur in the police, of the railroad bemg 
extended to St. Louis and the | reanization of the new com- 
pany for that purpose: that the new compan should issue 
bonds and securities which were to be used in the first instance 
to extend the road, and after the extension was complete to di- 
vide anything that was left between the parties in interest who 


had signed that contract of March 27th, 1S75, and was it net 


>™ «> 
edede? 


Iked over and discussed at that meeting that A. B. Stone 


, 


should go to Europe and try to negotiate the bonds which 
were to be made by the St. Louis, Keokuk and Northwestern 


Railway Company when it was organized, and in that way 


ret money to ¢ xtend the road? 


mpyected to us leading 


) 
A. | should not be able to swear to dates in regard to that 


. : 


matter, but IT have a clistinet impression that all parties here in 
interest, including Mr. Tlubby, were kept fully advised of all 


+ ’ i 
pias that were m ittured. and that Wits cone of them and that 


I 

| hei 
| never heard any objection to any plan that was agreed upon 
from him’ until we finally commenced extending the road ( had 


agreed to commence extending the road, which was after ) we 


sacl come t thr last anne tinal aereement and upportioned out 
our own interests. We had toassume Mr. Tlubbw’s share and 
pav in the monev ourselves: he declined.  T was told. but not 


1} . 
to me personally, to pay any more money in, knowing, how- 


1 ol ! ] ° ° 
ever, all through what the plan was for « xtending it, and on 
a7? , ; 
t basis it was to be extended, and hay rie the same Oppor- 
tunity to doit that all others had in the mat 


(). In June, 1575. when the plan for the organization of 
the St. Louis. Keokuk and Northwestern Railway Company 
was formed by the assent and with the direction of the Cleve- 


land parties, did Mr. Ilubby make any objection to it? 

\. Not tomy knowledge to any plan | heard of—no ob- 
jection to any plan that we made at that time. 

G3 Does the proposition, Exhibit E. attached to the peti- 


tion to transfer the road by Mr. Stone to the railroad company, 


comply in all the particulcers with the direction given by the 


Cleveland parties to Mr. Stone, and 1f not in what particulars 
does it not comply ¢ 
\. L understand it fully complies with what was under- 


and satisfactory when done. That 


stood that was to be done 
was the general plan that we all concurred in. 

Q. After that time do you know what efforts Mr. Stone 
made to settle and adjust the interests of the different parties 
who had signed the contract of March 27th, 1875, with John 


cturing Company partte » 


— 
i 
> 
- 
~ 
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~~ 
—_ 
we 
— 
wm 
a 


ania the others mnt crest 

A. T recollect distinctly that it was a positive and unquali- 
fied aorecmcnt on the prarrt of all the parties Whe done that 
that rery 3 that lad anv imterest should be notified and 
have the right to take their propertion in whatever was done, 
We were very particular in that. It was the subject talked 
twooor three times: and it was avreed that there must be no 


mistake: that evervbody should have hits Opp tunity too oooon 
in) proportion to the interest that thev had in property. 


(). Deo you know why the suit of Stone vs. Fallon was 


it 


kuk. ain Nbr hyius7S? 


broucht in) tha District Court of Lee (‘ounty, Powiet. cul K co- 


\. [do not beleve T can ei radlefinite reason why that 
was brought without refreshing my muna. 
Q. In January, ISdo, a resolution was passed by the Board 


of Directors of the St. Louw, Keokuk and Northwestern 
Railway Company, providing for achange in the bonds of 
the St. Louis, Reokuk and Northwestern railway Company 
from twenty thousand dollars per mile, first mortgage bonds, 
to twelve thousand dollars per mile mortgage bonds (and 
eight thousand dollars per mile income bonds.) and the fur- 
ther resolution providing that those bonds should be offered to 
the parties who were interested in the road at adiscount. Wall 


vou be kind enough to state preliminary to this resolution 


ee 
What talk or agreement was had between the parties in interest 
In Clevelan » the advisability. of making that change mm 
| . . . * . : . } 

the bonds, and in this wav raising monev to extend the road to 


Dardenne? 
Olbjected to as immaterial. 
\. The change was made in that way to the end, that 


here should be no more tirst morteace bonds on the road 


than it would be certain to pay interest upon when we got it 


through to Dardenne, that the income bonds were made for 


the protection of those persons who were carrving the load to 


carry it through and to give them an interest before anything 


’ 


} } } 
Wits pavable Upon the stock to protect them to the amount of 


eight thousand dollars per mile of income bonds, in the event 


road earnt that amount, and further that was deemed 


that thie 


to be the most « <pedient, proper and just way to secure to the 
parties in interest a safe investment for the money they put in. 

Q. What connection did L. M. Hubby have with the talk 
preliminary to those resolutions — what objection did he make 
if canny to the company pissing such resolutions? 

A. Well, in my office at the meeting IT heard him make no 
objections. [ heard of no objections mack by him. ~ What 1 
know about it afterwards is what others told me. 

(), W as hie present iit baat mecting ? 


“ 


\. Tle was present at a nie ting in mv ofthce when those 
matters were discussed, 

Q. At that time did you talk about the bonds which had 
been mide in Novemln r. ING, cthied Which iit that time, 11) 
January, IN7+), were mm the hands of Dan P. Eells. as trustee, 
for the parties who had advanced money to extend the road 
before that time ¢ 

A. The whole status of the company was discused, 

(J). \\ as the matte of the issue of those bonds discussed ? 

A. It was. 

(). And the change of the bonds from twenty thousand 
a 


mortyvage to twelvethousand mortgage and cight thousand 


Income: 

A. It was discussed, 

Q. Was the offer of them at a discount made to parties in 
miterest cliscussed ? 

\. The method of offering was discussed. fut the whole 
papers were not in readiness to be sivnedin that will, if I re- 
collect neht. 

Q. Mr. Tubby said vesterday in’ his examination that he 
never heard of the tissue of any bonds bv the St. Louis, Keo 
kuk and Northwestern KR ilway Coon pcan until sometime m 
ISSO), and thiat he never heard that thy honcs of the COM pan 


had been used for any purpose or sold until told) by Thaver 


mn ISSO), and that he supposed that all that had heen done by 
the railroad company had been done on the basis of stock 


alone. and that no bonds had ever been issued. 


& , 
oh 


4 1} ° } . 
2: \\ bial WNount Was accrual pectic a" thi prctrtie » he 


purch sed bonds of the St. Louis, Keokuk XN Northwestern 


Railway Company in pursuance of those resolutions for the 
lye I 

\. | can't vive vou exactly the amount. It was yust in 
prop nto what hy had patd nd were ter py ds COMpar- 


ed wit what they held in the Decatur Rolling Mill stock. 


ae 
(), Llow much per bond was actually paid: 


‘ I 

A. MN Tk SStOn Is it W is fifty cents on the d 
face of the whole. 

Q. When vou came to figure u 
Seon ye thine more than that: 


A. We had to increase what we first perc 


: ‘ ] a : ‘ 
8 2 Did it not actually mount to about sixtv cents on the 


A. As vou refresh my memory [ recollect it- did. 


Q). The parties who furnished the bonds actually furnished 
the money that was necessary to pay off the debts of the com- 
pany and extend the road to Dard 

A ¥ on, wif. 

Q). And it took about sixtv cents on the dollar, did it not. 
for those bonds: 

‘A. My Lhd pore ~stoon} is it clic finally. 

Q. Plow many of the bonds did vou buv? 


4 ») ] } | ‘ 
A. O88” bonds of one thousand dollars each, 


Q. Can vou tell what amount of bonds was purchased by 
each of the partics who held interests inthe Decatur Rolling 
Mill Company, and if so, please state how many. 

A. I believe I can, off to mvself, 633 to A. B. Stone. 
W. TL. Harris 336, the Witt estate 160, D. P. Eels 96, Ira 
Harris %), Henry Chisholm 267, T. P. Handy 152, Cleveland 
Rolling Mill Company 9S. The amount was made up with 
the understanding that Mr. Hubby was to take his share.. 


! 


Q. Tlow much was that? 


- = 
ae 


A. 146 bonds. He failed to take them and they were as 
sessed upon the rest. 
J. In pro rata proportion? 
A. Pro rata proportion, ves sir, 

Q. Llow much money did you yourself pay to A. B. Stone 
upon the purchase of the Mississippi Valley & Western Raail- 
way Company to be paid into Court at St. Louis in June, 


~~ 


ING? 


A. My impressions are Twas released from that because I 
had already contributed more funds, very much, than my pro- 
portion, and | paid nothing into court at that time.  Thiat ts 
m\ recollection, | 


| 


©. On the Sth dav of June, IS75. A. B. Stone, it is claimed 


‘ 


] 


by the Adnan Car & Manufacturine people in this case, ex- 
ecuted to W. S. Wileox for the Adrian Car and Manufae- 


turing partics ch pet pe r to enable the meas they claimed it was 
necessary to borrow the monev to pray inon that purchase, 


the same being attached as exhibit B to the bill in this cause 
in Which .A. B. Stone for that purpose agreed with them that 
he would cause the property to be conveved to the St. Louis, 
Keokuk & Northwestern Railway, a mortgage to be made 
upon the road and one hundred thousand dollars of security to 
be secured by a first mortgage bond was to be placed in the hands 
of Dan P. Eels, to repay tothe Adrian Car & Manufacturing 
Company people the amount of money which they paid to A. 
I. Stone as trustee. Task vouif vour consent was ever asked 
or obtamed te allow the property in t| ‘ hy incds of A, I}. Stone 
as trustee, in which he had an inte rest, to be encumbered by a 
mortgage or otherwise, prio to your own interest. to oct them 


to comply with their contract of March 27th, ISio? 


A. IT never gave any such authority; if there is any such 
pape I never cave any authority for it. 

Q. Were vou ever asked to give any authority of that 
kind: 

A. No, sir, never was consulted about it. 

Q. If vou can state the amount of money you did yourself 


pits in, prior to the time of the payment into court at St. Louis, 


() ay kana chnouch to tell ils whit disposition you have 
your interest in the St. Louts, Keokuk and North. 
western Railway Company, and what disposition cA. Ib. Stone 
and Dan P Eels have made of theirs, if anv, and when it was 
done? 
Objected to as immiate rial, 


\. | sold mv interest to a ventleman in Boston and turned 


it over to my brother to be delivered to him: [understand the 
rest did the same. 

(), When was that? 

A [t was a your avo least “pring; mis WN pPression 1S Nlarch 
or April. 

(), lad vou rrrcacte a contract feo} the <ul of if hefore that 
time, if so, when? 

A. Yes. stro on the rith of December, 1880, we made the 


contract through A. B. Stone as our acting agent. 


(Cross-EXAMINATION by Mer. Underwood. 
Q. Yousay the Decatur Rolling Company requested you 
ter take up the A} 


— 


ev loan and hold bonds as security; how 
was that request made, by resolution? 

A. It was made by Stillman Witt and WA. B. Stone; it was 
AM CIICT LCC . there was not time to call the board of direc- 
tors. | 

Q. Do you know whether there was any resolution of the 
board made requesting that to be done? 

A. [do not; T only know that it was assumed as an act of 
the company. 

Q). By a resotution of the board of directors? 

A. Tecan't sav how that was; never saw any copy; | pre- 
SUTIC SO. 

Q. Have you any knowledge of whether it was or was not 
issumed by an act-ofthe board of directors? 

A. Lhave no knowledge: it was a business transaction like 


others which the managers of property had authority to do. 


uractual pro rata proportion was to be piricl mm, Vou 


S 220.620.5351; the 


> 
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(), Were Vou One of the trustees of that COM) Phy f 


A. It has passed from my 
I was or not. 


I wis. 


mind: really | can’t sav whethet 


[ have mn doubts whether I was. but possibly 


Q. You say that the purpose of the Decatur Rolling Mill 


Company in going into the purchase of the road was to extend 


the road to a connection with St. Louis. Tfow was that pur- 


pose evidenced 7 WV as thi By 


evidencing that? 
A. | don’t know, sir. 
Q. What do vou mean t 


purpose of the company ? 


A. I mean to sav it was cd 


property . 
| 


Q). Do you mean to say t 


corporate purpose to ext rel 
A. ' understand the same 


any other business transactr 


they sold rails they had a rig 


(). What I mean to ask \ 


was anv cor >orate action by 


anv resolution of the company 


ypsav when vou suv that was t| c 


me to protect therr interest mn the 
cere Was rp rate action, any 
the road 

corporat action is there Wiis mn 


’ ’ ' . : ; 
m that they had a right to do; if 
— 


ht to wet pay for them. 


. | , 
ou is do vou know whether ther 


which the company, as a body 


corporate, eXpre sscadl its purpose to extend that road to a con- 


nection with St. Louis: 
\. As a company? 


©. Yes. 


A. IT don’t think it did because we simply acted outside of 


anv action of the company 


—— 


in domme itt we simply looked at 


the record to sce how much we owned in the Rolling Mill 


| 
| 


Company, and then acted upon that. not by authoritv of the 


Decatur Rolling Mill Company, but simply because we were 


stockholders to that extent. 


Q. Now then, vou were asked upon direct examination in 


re card to the condition of the 


and what it was carnine, etc. 


of that road Wills ¢ m plete 


vour brother? 


road at the time of the pure hase. 
Do vou remember how much 


at the time of the purchase by 


A, It has passed out of my mind as to the miles. 
Q. Wasn't it fifty-five miles? 


SOU) 

A. My impression is it was about that. 

(QJ. Do you remember whether the right of way for the bal- 
ance down to Dardenne had been acquired? 

_ NI\ iW pression Was it hess been. 

Q). About how much grading of the balance was done 7 

A. A considerable; f think tt was pledged to the parties 
who did it; don’t think the company owned tt. 

©, Yes, but that pledye wis one of the liens that was pari 
thy the fore losure sult f 

A. That is my impression, 

Q. There were a good many ties upon the grounds on the 
part unfinished 7 

A. TI think there was. 

Q). he bridging in and culverts in? 

A. A portionof them; [ know it cost a good deal more to 
vet it there than it was estimated, 

Q). At that time the property had value, had it not — at the 
time of the purchase: 

A. | don’t think it had any itself not in-itself. 

Q. Tad it any value to sell: 

A. Outside of ourselves [ doubt whether we could have got 
much for it, because we couldn't show it would earn anything 


net, 


~ What effort was made? 

Vell, the attention of several different ones was called 

(), WW as it Esc advertised pout lp for sctle yy thi trustecs 
to your know ledeve? 

A. No, but parties connected with different road were seen 
tosce if thes would make a bicl for it. ° 

Q. Now vou ~poke about Exhibit I, that.is the offer of sale 
being authorized or directed, and that it was in accordance 
with the general plan as kud out, and you were asked if: that 
authorization or direction was in writing. Do vou remember 
definitely whether it was in writing or not + the authorization 
or direction to Mr. A. B. Stone to sell the road in accordance 


with the terms of IExhibi EK? 


SO] 


A. Tecan’t tell; T have no doubt it was; everything was in- 
tended to be fully given in writing. 

(). Llaave you ctnhy recollection of any such agreement as that 
to convey it to the St. Louis, Reokuk and Northwestern Rail- 
way Company upon those terms? 

A. There never was any question catsed but what it was in 
accordance witha previous agreement, 

Q). Punderstan |, but do vou remember of any agreement be- 
mney made to CONVEYS to the St.: Louts., Reokuk & North- 
western Railway Company upon those particular terms? 

A. TDhave animpression that such was the fact; that it was 
to be conveved on those terms —-was accepted on those terms. 

Q). You have an impression that was the fact that there 
was such an agreement made: 

A, Yes, sir. 

QQ). Deo vou know where it was mice? 

A. Tcan'’t tell exactly when and where. 

(). [dict vou ever see it: 

A, 4 presume | did. Lintended to and [suppose T saw: all 
the papers drawn in relation to it. [suppose I saw it. There 
never Was any question ransed but what we were going on in 
accordance with the agreement. 

QY. Have vou any recollection of anv agreement made or 
signed by the parties exhibit A to the bill of March, IS75. 

\. My IMpression was we intended tocover the whole 
ground in this agreement. 

Q. Have vou any recollection of any other except that one? 

A. Thaven’t now, sir. Itmay be that there is and may 
het, This was an wvreement, I believe. | haven't read it over 
fully. NI\ HN pression Was this was an ayreement to cover the 
construction of the road to Dardenne. 

Q). Look over that were ment ane sce if there is anvthing 
init in relation to extending the road? 

A. 1 understand that this was an arrangement for completing 
the road to Dardenne. IT can’t sav whether there were other 
agreements pertaining to that or not; but this was an agree- 
ment, practicalls extending the road to Dardenne. 


Q. Now vou sav that the statements in Exhibit FE areas the 


a 
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plan was laid out. Do you know whether Mr. Hubby knew. 
anything about the plan as laid out that you talked about—do 
you know of yourown knowledge? , 

A. I don’t know that that was laid before L. M. Hubby. 

Q. Do you know that those terms that are mentioned in the 
{th paragraph in that paper were being discussed in his pres- 
ence —have you any personal knowledge of it? 

A. We never: discussed employing any other person; 
whether at the time that he was present this particnlar thing 
was discussed or not, I don’t know. We never discussed the 
plan of putting it into the hands of anybody else. 

Q. Do you know that he was ever present at any discussion 
when any such proposition was made as that, the securities to 
be given by the new company should be reserved and used in 
the first place for the building of additional road? 

A. At that meeting when he was present we had matured 
plans for the completion of the road and paying for it in’ the 
proportion that we owned the Decatur Rolling Mill Com- 
pany, and it was to do it with the securities that we got up 
for that purpose. | 

Q. When was that meeting? 

A. Lean’t give you the date exactly, I know it was at the 
time that Mr. Hlubby was talking of leaving very soon for 
California. 

Q. That was the time when the discussion was had that you 
remember in regard to contributing in the proportion you had 
interests in the Decatur Rolling Mill Company for the com- 


pletion of the road, is it? 

A, Yes, sir. 

Q. Is that the only time you have any recollection of his 
being present when that subject was discussed? 

A. I don't recollect of being present at any other time per - 
sonally with L. M. Hubby. All T learnt about it is from 
other parties, excepting at that meeting in my office when 
there was not a very long time it was discussed in his pres- 
ence, but long enough for a railroad man like him to under- 
stand all that was before us. [ supposed he did understand 
all that there was before us. 
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Q. Now that meeting in your ofhce, just before he went to 
California; was in IS7%), was it not? 

A. I had an impression it was. 

Q. And this exhibit E was made in 1875, four years be- 
fore was it not? 

A. Yes, sir, that was, but at the same time, in 1873, we 
were trying to get a road through to Dardenne, and we were 
in 187%), and we were at all times discussing on the basis of 
the interest we held in the Decatur Rolling Mill Company, 
each one to share in proportion to what he hed paid in, and 
pay in proportion to what he had in that company. 

Q. The question I asked you is this. Whether before that 
offer to sell-—Exhibit I-— was made you have any personal 
knowledge that Mr. Hubby was consulted in regard to au- 
thorizing the sale of the road or conveyance of the road 
upon the terms mentioned in that exhibit E and particularly 
the 4th paragraph? 

A. I can’t say anything beyond what I have already said, 
which was that he was present at the time we were discussing 
the method of completing it through to Dardenne. 

QQ. That was'‘in 1S7? 

A. Yes, sir. 

Q. Now I ask you if before that exhibit E was made, June 
both; 1875, you have any knowledge of whether Mr. Hubby 
was consulted in regard to conveying the road to the St. 
Louis, Keokuk & Northwestern Railw ay Company upon 
such terms as are contained in that paper? 

A. I: have no personal knowledge of it, but others told me 
that he was kept fully advised. 

Q. I do not care for hearsay. 

A. Very well, that is all I can say upon that. I have no 
doubt he was there. 

Q. So this project to form the St. Louis, Keokuk & North- 
western Railroad: Company at the time when that exhibit E 
was made was comparatively anew project? 

A. It had only been discussed a few months. 

QM. At the time when the conveyance was made to the St. 


Louis, Keokuk & Northwestern Railway Company, and at 


the time the ¢ mpany Wis formed, mo Was a new project? 


(), [| I bith i i 1) 
A. lt sit ‘ bycawe been. | clon " know, 
i. tou | intended to » another COM Pan had you 


not. called the St. Lous. Keokuk & St. Paul? 
\ clout recolle me Ut. & rydcts hive brane a Lise ussect, | 
ae collect. 

RF | do Vou mot kmow that voul boreot bre Se A. I}. Stone, for 
ba cif canal lis css Chates, as Ta called them, centered inte 
three -or four agreements with John Fallon for the purpose 
of constructing a railroad or buying in this property, and form- 
nme a NeW corporation to be called the St. Lours, Keokuk & 
St. Paul Railroad Company. 

A. | dom't know of my own knowledge anything of the 


moe 


Q). Did you ever have any information of that kind from A. 
Ib. Stone 

A. Possibly, but there was no action taken, therefore it ts 
out of my muind, 

Q). Dad vou evel have any information to that effect, that 
he had entered into any such contract as that: 

A. No. You mean prior to these other contracts? 

Q. Prior to these other contracts, two in July, IS74, the 
oth and USth of July, one August oth, S74, and one in Sep- 
tember 2Uth. and anothes One, December “th. IS; 4. 

A. T recollect something about some preliminary arrange- 
ments or some other plians, but Ladon't recollect detinitels what 
they were. 

Q. Do vou know whether Mr. Fallon was consulted in re- 
gard to the terms of Exhibit IE? 

A. I do not. 

Q. Nor whether the parties under the Adrian Car and 


o 


Manufacturing Company were consulted ? 
A. Only what Twas told. I was told thev were. 1 was 
told every person in interest was consulted. 
Q. You knew there were some parties held under the 


Adrian Car and Manufacturing Company ? 


A. IT understand there was. 1 didn’t know it. 


Q. Now vou have spoken about that meeting in vour office 
in ISohhat which Mr. Tlubby was present. Do you remembet 
what time in IS74 that was? 


A. Not exactly the dav. week and month. 


Q, Do vou remember about how long it was before the 
resolutions were adopted by the board of directors which were 
for making the change in the bonds— about how long before? 

A. NI\ mMpressions are it was about that time. It was 
either the day before —a dav or two only before. Ny 1n- 
pressions are it Wes right m connection with the transaction. 

a3 At that mMecting was there anvthing determined on: 

A. Ny HN pressions are it was determined tipoeon at that 
time. 

Q). llow long did that continue? 

A. Well, I have an impression that we occupied a portion 
of two day ‘. 

Q. Was Mr. [lubby in both days: 

A. My impressions are he was not in the second day. 

Q. Was he in any length of time either day: 

A. 

Q. Do you remember anything he said in the meeting? 


A. No, I do not. everybody was free to talk. | don’t 


cs, sir: some little time the first day. 


a 


recollect what was said. 

Q. Do you remember his saying anything at all? 

A. No, I don’t recollect that he did. I saw him talking 
with other gentlemen. 

Q. Were there other papers there submitted to different 
parties: 

A. I don’t know that there was anything beyond what had 
been reduced to writing or not. 

Q). Were there three or four schemes there submitted to the 
parties? 

A. I don’t think there was. 


. 


Q@. Wasthere any written schemes submitted? 
A. I don’t think there was anything but the cutting down. 


making 


(a portion of the bonds income only, and bringing it 
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down in that way. I don't think we had but one scheme on 
hand, 

Q). Now, do you know and will you swear that while Mr. 
Hubby was present there there was anything said about the 
changing of the bonds? 

A. Well, it was difficult to state. [ can only say that my 
impressions are that the whole scheme was before Mr, Hubby. 

Q. L understand what your impressions are, but will you 
swear that while Mr. Hlubby was there that there was a sin- 
gle word said about the changing of the bonds— while he was 
present? 

A. Why, | can’t definitely swear that there was anything 
said about the changing of the bonds at that time, but the whole 
scheme was in the minds of all that had been in and of those 
that came in. There were no questions asked but what were 
frankly answered in everything pertaining to it. 

Q). Now, would you be willing to swear that this was not 
what took place so far as Mr. Hubby was concerned, that he 
came into the meeting and said he was going to California and 
that he was ina great hurry, that he hadn’t any time to attend 
to it—to attend to what was going on; and he addressed the 
most of his conversation to Mr, Handy, and that Mr. Handy 
told him, “Never mind, Mr. Hubby, you shan’t be injured,” 
and he went out—would you be willing to swear anything 
more took place? 

A. It is the most natural thing in the world that Mr. 
Handy should say that. It was the purpose to give Mr. 
Hlubby just the chance we had ourselves. Mr, Hubby could 
goin with the rest of us and protect his interests as we our- 
selves; nothing was concealed from him. 

Q. 1 am asking you whether you can testify that there was 
anything more took place there while Mr. Hubby was present 
than what I have just related? 

A. [ can say this much, that before Mr, Hubby came in, the 
plan we had in view had been discussed and matured, and was 
then being talked up with different ones to see if. they ap- 
proved of it. [didn’t say anything to Mr. Hubby about it, , 
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I suppose he got information from others and knew all about it. 

Q. Now is your recollection so good of exactly what 
took place at that meeting that you can swear positively that 
there was anything more took place while Mr. Hubby was 
in than what I have related? 

A. I didn’t have any direct conversation with him; I can’t 
say that it was brought entirely to his notice, but it was in- 
tended to be brought to every man’s notice, and if he didn’t 
know all about it, it was his own fault. 

(©). I am not questioning that. The question was if you can 
testify that anything more took place there than what I have re- 
lated_— Mr. Hubby coming in and saying that he was in a 
great hurry and hadn't time to look after it now, and was go- 
ing to California, and Mr. Handy made the remark that I 
said, 

A. Well, I will tell you, Mr. Hubby is an intelligent man 
upon such matters; he was in long enough to talk about that 
matter and understand the whole thing from A to Z, no 
doubt. I can swear to that; that he was talking to different 
persons in relation to it. What was said between him and 
other persons, [ don’t know; I supposed the plan was entirely 
developed to him and that he then and there determined be- 
fore he left, and stated at that time whether he would or 
would not take it. 

Q. Did you see him talking with any persons there? 

A. Yes, sir, I did, 

QM. With whom? 

A. I saw him talking with Mr. Ilandy and I saw him talk- 
ing about the room when he was in there for some little 
time. 

Q. Do you remember seeing him talking with anybody ex- 
cept Mr. Handy? 

A. I can’t swear that I did; [can swear I saw him talking 
with him; heard upon the street within a day or two that Mr. 
Hubby had said in that connection that he knew all about it, 
but that he was not going to put any more money into it. 

(That part of answer stating what the witness had heard 


said objected to as not responsi e. i 


7 - 
tes ° 


() Now tlre i. WN ne Were tha pirties Whe wc present itt 


that nyc tine ane \\ | Lise ussed what should be done? 


\ J can’t sav detinitelyv. but | think that vA. B. Stone was 


present. TP. Po llandve Dan. P. Eels, Harris —I think that man 


who lives on Prospect street came in and staid a while, Mr. 
Carpenter, Phat was practically all that were here to talk 
} | ‘ 


() Was that the meeting at which Mr. Solon Burt, from 
the Peninsular Tron Company, of Detroit, was present? 

. ioun' SV at a certam time there was a strange in: 
he mav have been here at that time: can't say Whether he was 
here or not. 

). Do vouknow whether Mr. Wilcox was here from Adrian? 
A. My impression is he was, but I can’t say definitely. 


| 


(), Do vou remember whether Mr. Angell was here? 

A. My impressions are he was here: | know Angell was 
bere very often to see me personally about ity my impressions 
are he was here, but [saw him so often T can't say. 

(). Now in vour direct examination you make this answer, 
“Phe change was made mm that With to the end that there 
should be no more first mortgvave bonds of the road than it 
would be certain to pay interest upon when vou got it through 
tw LD devrche rie; thrit tive mMmco lic beonels WOT made for the pro- 
tection of those persons who wer carrying the load to carry 
it through, and to give them an interest before anvthing was 
paew calle Upon f ce STO Ke pon what thes Invested, to protect 
them to the amount of eight thousand dollars per mile of: in- 
come bonds.,in the event that the road carnt that amount, and 
further that was deemed to be the most expedient, proper and 
just way of securing to the parties 1 interest a safe investment 
for the money they put inv” Lwish to ask vouwhat vou mean 
by saving the income bonds were intended for the protection 
of those persons who were carrving the load — those who had 
mvested 7 

.% | stm pls mean there were three classes of SECULITIES $ 
first, the mortgage bonds: second, income bonds, and third, the 


stock. And we then would receive the net income of the 


road in their status of security upon it. 
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Q. Who would? 

A. The holders of the first mortgage, first; income, second; 
the holders of the stock third. 

Q. The price which was afterwards paid —the sixty cents— 
was that sixty cents upon the dollar of the full amount of the 
mortgage of $2,700,000 or simply the first mortgage bonds? 

A. That was upon the whole flat, my impression is,, upon 
the whole income and mortgage both. 

Q. Was it not sixty per cent. of the $2,700,000? 

A. Yes, sir. 

Q. Was that amount sufficient to pay all those parties who 
had advanced money to complete the road after the purchase, 
and to pay for the completion of the road? 

A. What we did pay, whatever it was, done that. 

Q. Then those who did pay received for the amount that 
they paid, the amount of security upon the road—nominal se- 
curity upon the road——greater than what they paid in? 

A. Yes, sir, received greater face securities than dollars 
paid in. 

Q. This is the contract of sale that you speak of (showing 
witness paper)? 

A, Yes sir. 

Q. Will you allow a copy to be made of this contract to be 
attached to your deposition in this case? 

A. I will ask my lawyer about that; I simply got it, not to 
testify upon, but to refresh my memory as to a date; I don’t 
know whether it is proper to put it in or not. 

Q. | now ask you to produce the contract, and will say that 
we don’t wish to inconvenience you but ask you to allow the 
reporter to make a copy of the same and attach it as a part of 
your cross-examination ? 

A. | don’t care to do so, 

Q. At what time was the consideration or the property sold 
to Mr. Perkins to be paid, was it not the first of July, 1881? 

A. That was not the contract; that was another one; the 
first payment was made on the first day of February; this con- 
tract was made in December, 1550 and the first payment in 
February, 1551. | 
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Q. Were you not by the terms of the contract—you parties 
who conveyed the property —to pay off and guarantee the pur 
chaser against all liens and incumbrances upon the road? 

A. My impressions are that ts in the contract. 

Q. Now I ask you if you will produce that contract and 
allow it to be given in evidence ? 

A. I decline to do it. 

The further taking of this testimony was hereupon ad- 
journed till to-morrow morning at g o'clock, Saturday, Oc- 
tober 25th, 1582. 


AMASA STONE. 


WitiraMmM Haminron THaArnts, of lawful age, being by me 
first duly sworn, as hereinafter certitied, deposes and says as 
follows: 

Q. (By Mr. Anderson,) what is your name, age, and 
place of residence? 

A. William Hamilton Harris, forty-four years of age, hve 
in Cleveland, Ohio. 

Q. In 1875, in the early part of the year, what interest 
had you in the Decatur Rolling Mill Company? 

A. L had fifty thousand dollars by the common stock, prob- 
ably. 

Q. Whatinterest did the Decatur Rolling Mill Company 
have at that time in the Mississippi Vallev and Western Rail- 
way Company, and, if vou can, state how the interest arose ? 

A. They had a claim upon that railroad company for the 
purchase money of a large quantity of iron rails that they had 
sold to them. [ don’t remember the exact amount. They sold 
a quantity of rails to that railroad and received no pay for them 
and the President of the Decatur Rolling Mill Company had 
placed in his hands a large amount of the bonds of the Mis- 
sissippi Valley & Western Railway Company, I think at 
about the rate of fifty cents on the dollar, more or less, to se- 
cure such payment. 

Q. Can you state what mortgage these bonds were secured 
by on the Mississippi Valley & Western Roilroad? 


A. My impression is that thev were secured by what was 
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supposed to be a first mortgage upon the road, but that a 
mortgage on a certain part of the road was ahead of them, or 
at all events there was a lien on a certain part which was 
found to have precedence over these 

Q. If you can, please state what was done to rid the road of 
that lien by the Decatur Rolling Mill Company? 

Objected to as tmmaterial. 

A. The Decatur Rolling Mill Company asked Mr. Amasa 
Stone to purchase that prior lien, which he subsequently 
agreed to and did so. 

Answer objected to on the ground that the records of the 
company are the best evidence of the facts stated. 

Q. Can you state how much Amasa Stone paid to relieve 
the road of the lien? 

A. No, I can’t state the amount; don’t recollect. 

Q. Can you state anywhere near it? 

A. It seems to me it was over two hundred thousand dol- 
lars. 

Q. What interest had you in the Mississippi Valley and 
Western Railway Company when you signed the contract of 
March 27th, 1875, appointing A. B. Stone trustee, to pur- 
chase the road, besides what you held under the Decatur Roll- 
ing Mill Company? 

A. I didn’t have any other that I recollect; it was my pro- 
portionate interest as an owner in the Decatur Rolling Mill 
Company. I took my share. 

Q. Prior to that time had there been any distribution or 
partial distribution of bonds of the Mississippi Valley & Wes- 
tern Railroad Company to the stockholders of the Decatur 
Rolling Mill Company, and tf so, how many bonds had you 
under that arrangement? 

A. I don’t remember the exact number of bonds, but | 
think they were put into the hands of Mr. Stone to represent 
me, and that I had simply his receipt for them. 

Q. Did you sign the bond with the other parties required 
under the decree of the court at St. Louis to be executed by 
the purchaser of the property to provide for parties who 


didn’t join in the purchase and lease? 


A. T did. 

Q. Of the amount required to be paid by the purchaser, 
who was A. B. Stone as trustee, in June, 1875, of $285,000, 
be kind enough to state if you can the amount that you paid? 

A. I can’t remember the sum except that it was the same 
proportion to the others and to the whole amount as my in- 
terest in the Decatur Rolling Mill Company bore to the other 
and to the whole stock of the Decatur Rolling Mill Com- 
pany -that exact proportion, 

(). Please examine the offer of A. B. Stone to sell the road 
td the St. Louis, Reokuk & Northwestern Railway Company, 
after he had purchased it as trustee, contained in the printed 
record on page 49 in this case, and particularly the 4th subdi- 
vision Of that offer, relative to the extension of the road and 
the use of the securities of the road for the purpose of exten- 
sion, and statg what, if any, direction or authority you with the 
others gave to A. B. Stone as such trustee to make such dis- 
position of the property ? 

A. I authorized it, voted for it with the others. 

Q. Can you state what was the then condition of the 
Mississippi Valley & Western Railroad or the St. Louis, 
Keokuk and Northwestern Road in the hands of Mr. Stone 
as trustee, and what was the condition of the road as to its 
capacity to carn money to pay interest on the bonds or divi- 
dends to the owners of the road? 

Objected to as immaterial. 

A. The road had a small local business, but it was the unan- 
imous opinion of the parties associated with me that it could 
not earn interest on its bonds without being extended to: Dar- 
denne. 

Q. Do you know whether or not L. M. Ilubby, one of the 
parties in interest in the Decatur Rolling Mill Company, as- 
sented to and joined in the direction to A. B. Stone to make 
the disposition of the property in his hands as trustee as con- 
tained in that Exhibit FE in the year 1875? 

A. [think he did. — It was my opinion that none dissented 
from it. 

Q. Did you know of the resolutions of the St. Louis, Keo- 
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kuk and Northwestern Railway Company Board of directors 
in January, 1879, providing for a change in the bonds of the 
St. Louis, Keokuk & Northwestern Railway Company and 
the building of the road to Dardenne? 

A. Yes, sir. 

Q. Were you present at any meeting of the parties in in- 
terest prior to the time of the passage of those resolutions. in 
which the matter was discussed ? 

A. Prior to which one? 

Q. Either on the same day or prior to the time they were 
actually passed by the board of directors. 

A. Yes, sir, I think I was present at one or two meetings 
of the directors with regard to that subject before they were 
passed., . 

‘(Q. Were any of the other parties in interest not directors 
present at that meeting, and if so, who? 

A. I think that ata meeting held in Mr. Amasa Stone’s 
office in 1879, just previous to the passage of those resolutions, 
Mr. Amasa Stone, Mr. A. B. Stone, Mr. Dan P. Eels, Mr. 
LL. M. Hubby, Mr. T. P. Handy, and a party representing the 
Adrian Car and Manufacturing Company—Mr. Wilcox, 
Judge Edmunds, Mr. Griffin and myself were present. 

Q. Did youhear at that meeting any dissent from the plan 
proposed, and if so, by whom? 

A. I heard one gentleman say that he couldn’t put any more 
money into the concern. I think that his language was that 
he would have to lose what he had in it, and would prefer to 
do so rather than take any more bonds. That was the only 
dissent I heard. 

Q. Who vas that? 

A. Mr. L. M. Hubby. 

Q. Was there any dissent at that meeting except that 7 

A. None other that I heard. 

Q. Can you state what amount of bonds you took in_ pur- 
suance of that proposition of the board of directors, and if so, 
please do so? 

A. 1 took 336, my opinion is. bonds, 

Q. Can you state the amount of money that you advanced 
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to A, B. Stone as trustee to pay into the purchase of the road? 
A. In money, $120,206.49. 
Q. When if at all did you sell your interest in that road? 
A. I sold my interest in that road in the winter of 1878 and 


(). ‘SO and ‘SI 2 

A. Yes, sir, it was ‘SO and ’SI. In 1879 [ was out of the 
country. ; 

(y. At the time of the purchase of the road by A. B. Stone 
as trustee, in April, 1870, can you recollect how much of the 
road was in operation? 

A. It was in operation from Quincy to Buena Vista at the 
time he purchased it as trustee. 

Cross-examination by Mr. Underwood. 

Q. Were you the Secretary of the Decatur Rolling Mill 
Company? 

A. Yes, sir. 

* Q. During what time? 

A. From its organization in IS70 [| think for some feur 
years-—three or four years. 

Q. Was there a record kept of its proceedings ?. 

A. Yes, sir. 

Q. Were you secretary at the time that this request was 
made of Mr. Amasa Stone to purchase these bonds? 

A. I don’t remember whether I was secretary or vice- 
president. I succeeded as vice-president to the ofhce which | 
held before. 

QJ. You were the secretary in L870? 

A. I think I was, yes, sir 

Q. And you had been secretary some four years then? 

A. Yes, sir. 

QQ. It was not four years before 1875 this request was made 
of Amasa Stone, was it? 

A. No, sir. 

Q. Then you were secretary: when the request was made 
of Amasa Stone, were you not? 

A. [said that I was not sure that I was secretary in 1875, 
[ don’t remember just when I was promoted. 
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Q. Look at the signature to the exhibit of March 27, 1875, 
and see whether you were secretary in 1875? 

A. Yes, sir, I was. 

Q. Then you were secretary at the time that request was 
made of Amasa Stone? 

A. Yes, sir. 

Q. How was that request made ? 

A. That request was made, I think, in writing, and assent- 
ed to by A. B. Stone as president of the company with the 
consent of the other parties in interest. 

Q. Was there any resolution of the company authorizing it? 

A. I think there was, yes, sir. 

Q. .And the request itself vou think was in writing by A. 
B. Stone? 

A. Yes, sir. 

Q. Mr. Stone was president? 

A. He was president. 

Plaintift’s council now moves to strike out the testimony of 
this witness in regard to what Amasa Stone was requested to 
do, for the reason that the record is the best evidence. 

Q. You understand there had been a distribution of bonds 
to the stockholders of the Decatur Rolling Mill Company. 
Do you remember how many bonds were distributed to you? 

A. Ot the first bonds? | 

Q. I don’t know. Yousaid there had been a distribution 
of bonds. | 

A. There was a distribution of the Mississippi Valley & 
Western Railway Company bonds, 

Q. Do you remember how many bonds were distributed to 
your 

A. No, sir, I do not. 

Q. You signed Exhibit A individually as well as Secretary 
of the Decatur Rolling Mill Company ? 

A. Yes, sir. 

Q. When you signed Exhibit A and made Mr. Stone 
trustee, did you have any other interest in the Mississippi V al- 
ley & Western Railway Company property except the bonds 


which had been distributed to vou? 
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A, No, sir. ‘ 

(). You said that those bonds had been put into the hands 
of Stone —those bonds distributed to you—and he represented 
your 

A. Yes, Sif. 

(J). When was that? 

A. The time I received them or very shortly after. 

(). And from that tine on through all the matters of the 
company he did represent’ you, did he? 

\. Yes, sir, except when [ was frequently present at the 
mecting, and then [ spoke for myself. 

(). Do you know that he made contracts in the name of A, 
B. Stone and his associates? 

A. Yes sir. 

Q). Did you know about the suit out in Keokuk, Lowa, that 
he brought to settle up his trust, in which he was complain- 
ant and yourself and other ces gue trusts were defendants, 
called the case of Stone against Fallon ? 

A. Yes sir, | have some indefinite recollection of it. 

Q. Did you pay any attention to that sult as it went along ? 

A. No sir. 

(2. Did you know whether or not any interests of yours 
were settled in that suit? : : 

A. My recollection ts not clear on the object of the suit. 

Q. Do you know whether any decree was made in favor 
of Stone and his associates? 

A. I think there was, ves sir, 

Q. Now from the time you put bonds in Stone’s hands to 
the time of that decree did Mr, Stone have the management 
of the bonds and making of contracts in regard to this ar- 
rangement for you and the other associates? — 

A. He had in a measure by constantly notifying us and re- 
quiring our repeated assent and co-operation. 

Q. Did he notify and require your assent to everything he 
did ? 

A. I think he did. 

Q. Do you remember the contract he made with Fallon on 
July yA wherein the interest of Stone and associates wis 
pooled with that of Fallon’s? 

A. Yes sir, [ remember something about that. 

Q. Before the contract was made were you consulted in re- 
gard to the making of it? 


| 
' 
i 
i 


2 


A. Yes sif. 
> Eis 


s 


Veo PeCriic’l 


it Wits wore 


unl ba 

Railroad Company ? 
1. Oo aif, 

(). You 


\. | don't 1] 


(1). If Mr. Stone made anv su 
therivzed act on los part: 

\. | don't recollect about thai ntract P. 

(J). Do vou remember one made .\ucust oth, ISd4. where 
vy the object and purposes of «¢ tirm of A. B. Stone and 

company were limited? 

a oe mlv limit Tore i lctinitely was one by 
which the securities which were held he interests which 
vere held mm the roa Wits it WAV GE he’ Ul cdl to protect t hie 

nud Phatus the only limit te on ection, 

QO. Do vo member t nt ¢ \ngust loth, 1874. 
tke thts, th . XA is composed of A. 
3. Stone and Jol la by thi irpose of carrvinge out 

' f qi y ie ISs,4. we the parties, and of July 

Sth ix’. PCctwee Th mn ‘ \Lississippi Valley r% 
Western Et Va ( Pci ithe I C purpase of cul ypust- 

1} | Plann plic’s?} . at tt) anne tit h pours hase 

> s ad, the organization of a nes mpanyv, construction 

ft sit] ntel. | rarruat | ried foot He) other pur- 

: , ' ani ( Logeust oth, IS. and 
hk \ 1} ss! i d Jol ia 

‘ wo 1 ee bar 

(J), * yl riag f Jul ‘ Yt is soe that yor don’t 
’ rilect tive 

rs 1 amt witl | ho ba 

(). Phe s trict Phi which it Waos avres 

erase St. Lous, Keokuk St. Paul? 

Ae ~ ., * ; at 7 ecolle hyuit 

Now 4 S.t\ NI) Stone Nad these homds of vours te 


| 
llom te organs, 


TLL ] 


! 
fy Ga a) 


asscint Wiis ne 


recolicct that. 


Sth of July. 


Lek the 


and His cESSO hates 


f 


rie 
’ 


AOLIIS. Kcokuk N Ast. Preval 


ft to any such contract as 


contract 1 wis an unau- 


STS 


represent vou. Was there anv written authornty given hint 


~ ; 


lo represent you: ’ 
\. No, ser: [| don’t think there was. . 
Q. Did vou ever sce any written authority: given him ty 
mv of the stockholders in the Decatur Rolling Mill Company 
to represciil them. 
\. Well, unless it would be a certain request to him, siened 
ry at number (oT t hie parties, (>) Sih rly. all te) do certain things 
Q. What request.was that and when was tt made ? ' 
\. It seems to me that that request was to 
(). | dom’t ask you for the contents of it. When was tt 
Tar 
\. [ don’t remember the date. 
(). By whom was it signed? 
\. By nearly all the parties in interest. 
Q. Do vou remember the names of those who signed it? 
A. Tthink the request, or one which l read here, | mean 
that veneral authority in the nature of a contract, signed by -,. 
nearly every one? 
~ Q. Do vou mean the contract of March 27, 1875? 
\. That is the one. 
Q). Phat is what vou mean by request? 


‘ 
A. Yes, sir. 
, ) 
Q. Aside from that do you know of anv authority given 
\. T don't now recollect anv other than the resolufions of 
the Decatur Rolling Mill Company before referred to. 
i ° 


Q. Phat is the resolution referring to the request of \inase 


* 
SPONL to pul bye rN Alley logan, 
- PS , 
ie hat.was the one.  T think there was other resolutions, 
() Do Vou Fen bier] WIN ctlie resolution ° 
. . . 
oer “— : j 
1. xe pt with the ston kholders of the Decatur Rolling 
“a4 ; } ! 7 
bhe CUIPOWCTOCCU ANd GULOrizce inne lbs CleCr alle are 1} 
Nill, empowered and authorized and instructed and made t 
ryreot t them 3 the + wit f their claim cwainst this 1 | 
jt Ce oe Pleryi in) it recor r\ Cot E£FIeTE Ciaiinn ler dist blis Powici, 
Dit. as bo use fee al 
Scud DIS ClIscrerti1on it) adomer sor 


Amasa Stone assent to such a resolution as that? 


Q. And was Mr. Tlubby present when such a resolution 


+ pissed 7” 


A. I think he was. 


(). Whereabouts was the meceiney 


A. In Cleveland. 


bLerve Verul rent thie henoks her 7) the Decatur Rolling 


A. I have not. [ think. 


an 
2. Phe books would show w ,ere present at the mect- 


. ; , ’ ' 
_ ~s » sir: thev would show Pye ry nAaAnV Votes were repre 


} ! } } } oo a 5 j ‘ 
~cnted Ves, | TnInK Te Wotlk 1 tbr y ~L TORN Ww howe stock 
*. . ] | a4 | | * 
“| Was represented Lat the meeting Nig not state exactly whe 
. Wilts present nd Perse 


(), Did Mir. Eels assent te. solution as that? 
A. YON Oe. 
a - GQ. Did Mr. Hand: 
\. Yes,sir. TP don’t think there was anv dissent. Whethe 


thy ® , se? 4 \ , *, . , ; ‘ 1 " * i ] 
rigs Dal ii i ‘ pdr | ; '\ > & ee at \ assented 
NX I . 
J. You dont know whetlhi ere present m person © 
DY proxv or not 
. ° 
' 
_ "i ch. | (| ll | 
. Q). The meet land? 
<: Pac” PEACOCIEY ‘NV iis beatae 
\. NI \  t wv i? 


NEe. Stone made tie 


| »\\ peactdiaiy 7) i! Iii ay | recollect 
oh \ il R — | Socket 
VOW CESNTETE from) Wot Vou hive aiready tod Us. Wilts 


Mir. Stone authorizing his 


there written authority. given to 
cts and constituting bin trustec mi anv way 


\. Except IT think that T wrote him-a letter, [as secretary, 


tuthorizing him to do what he theouclit best im representing 
ne, and Tthink that Mir. Eels did the same, and [ think othe: 
parties, so fal us | know, did) the same unothemadlly, vet nicht 
be revarded as a proper conveyance of a trust. Dut as [ state, 
it Is cp UIT se numbed “of VOeurs a¢V90 anid | don't Pare ribet just 


She written authority. 
GR Le Vou kK DOW of \Ir. Amasa Stone doing the sSibbhie 


thing? 
\. Yess | understood Mr. Amasa Stone did the same thing. 


} ' . 
l understand also that no one did anything else. 


(), You state vou could not remember how much it was 


2, 
that vou pan to Mr Stone on account of the monev to be 
paid i court im June, ISoo. Elave vou any memorandum 
now by which vou can tell? 


A. T have a statement here which I have seen before an 


which is a duplicate of one Which TLhave somewhere m my 


papers, Which T have no doubt is correct and to the provisions 
\\ ‘ LI. l barris’s pro rsarzce 
proportion is SP2o,2060.4 fT have no reason to question the 


aise. his pre rata of thre company's debt. 


of which | SSCTIEG . | lie tac hig 14 


COTTECCTILGSS of it. 


. , 7 
Which ts also stated here. 
(). Phat pro raha pure nase cost, was that the amount vou 


~~ 


* 


piri to Nir. Stone in June. PS75: 
oe paid itto him as it Was called for. JT don’t remember 


Whether it was all pti at one time. 


(Q). Did vou wet at Feceipl of Mr. Stone for that amount of 


monev: 


V4 


ca 
—- . 
Ss » 
e * 


8s] 


‘ A. No: TE think I got bonds in licu of a receipt. 

Q. You remember there was a new company formed: 

A. Yes. sir: the St. Louis, Keokuk and Northwestern Rail 
t wav Company. 
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court ? 
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1. \ c's, sir, 
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portion with the Decatur Rolling Mill Company parties and 
other parties was figured on the basis of thi bonds or figured 
on the basis of the indebtedness 2 

A. It was tigured onthe basis of the bonds. 

(). Your recollection is ve ry clear albwout that. is it: 

‘A. Yes, sir, it ts. , 

Q). Did vou examine the figures at the time to see whether 
they were correct or not? 

A. Tdid. The bonds were supposed to be figured on the 

basis of the indebtedness, and the two were figured in the same 
proportion, 
Q). | understood vou to testify in-yvour direct exXamination 
that Exhibit E to the bill, which you were shown, w hich ts 
the offer of sale of Mr. Ston 
instructions given to him by the parties, 

A, Yes, “ir. 

Q. [By what parties? 

A. All the parties inthe anterest as | recollect, 
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Q. Did it continue more than one day? 

A. To am not able to say. It mav have been adjourned 
from one day.to the next, but IT don’t now recollect that. 

Q. Do you remember when it was in IS7%? 

A. O no, except [ think it was in cold weather. 

Q). It was very shortly before the resolutions were adopted 
by the board of directors authorizing a change inthe bonds: 

A. Yes sir, | think it was. 

(2. Were vou present during the whole of the meeting? 

A. Yes sir. 

Q. You say you heard no dissent there except what Mr. 
Hubby said? 

A. | heard no dissent except what Mr. Hubby said. 

QM. Did vou see a gentleman there from Detroit, Mr. 
Solon Burt 7 

A. I don't recollect tt, 

Q. Don't you remember his getting up and asking if there 
were any bonds for him? 

A. No sir, I do not. 

Q. Ile was the Secretary of the Peninsular Iron Com. 
pany ? 

A. No, sir, [don’t recollect any such gentleman. 

Q. Were you present on both days? 

A. IT am not able to say now that there were two days. 

Q. Then were you there during the whole meeting of the 
day Mr. Hubby was there. 

A. Yes sir, | think I was. 

Q. Now when was Mr. Hlubby in there, during the whole 
meeting ? 

A. I think he was. 

(). That is you! best recollection ? 

\. Yes sir, [ think he probably came ina few minutes 
after the most of us. My recollection is that I started out to 
find Mr. Handy and Mr. Hubby and others-—that I was 
asked to go and tind them-—and some of those gentlemen 
came in a httle late, possibly may have left a little earlier, 
but I think substantially they were there through the whole 


meeting. 
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(). What is it that | understood you to say Vou heard Mr. 
ILubby Say about it? 

A. | heard Mr. Hubby say — rising as if about to leave the 
room “Well, | can’t take any more of these bonds. I can't 
put any more money into it. [may as well lose what I 
have” 

Q. At that time had the subject of changing the bonds 
been discussed there in his presence ? 

A. Yes sir, | think it had. 

Q. By whom: 

A. Principally by Mr. A. B. Stone, and [ think the most 
of the talking was done bys Mr. cA. DB. Stone. 

Q. Now then, had there been any scheme presented, or 
was there more than one scheme presented, the change of 
bonds being one of them at that time? 

A. Yes sir, I think the general scheme as repre: ented im 
the subsequent printed resolutions. 

QQ. Wasn't a plan discussed there to raise money? 

A. IT dowt remember any particular discussion, no, sir, | 
don’t think there was very much of a departure from the 
course proposed.—the scheme proposed. 

Q. What else was discussed there except the change of the 
bonds then? 

A. The necessity of increasing or extending the business of 
the road by a connection to the North Missouri read. 

Q. Was any action taken that day -any determination ar- 
rived at? 

A. I think there was. 

Q. What was the determination arrived at? 

A. The determination as nerrated in these resolutions, as re- 
cited in the amended answer which [ hold in my hand. 

Q. Was there a vote taken on it? 

A. I think there was, sir. 

Q. Was there a president and secretary of that meeting? 

A. I think there was. 

Q. Who was the president? 

A. I think A. B. Stone acted as president. 

Q. Who was secretary ? 
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A. Itseems to me Mr. Blood was secretary. 

Q. Was Mr. Hubby there at the time the vote was taken? 

A. IT think he was, sir. 

QQ. Llow positive are vou about that? 

A. Not positive, | don’t recollect just the time Mr. Hubby 
left the room. ; 

Q. You are pretty positive he was there and remained dur. 
the whole meeting? 

A. Yes, sir, | think be was. 

QJ. Is your recollection pretty clear about what took place 
at that meeting and about what Mr. Hubby said? 

A. IT recollect very distinctly the remark which I stated be- 
cause [| was very near him and because his remark was ad- 
dressed to me, orto me and Nir. Handy. Ile stood by the 
table and T sat on his right and Mr. Tlandy was right there 
talking with him, and what he said was in answer to a remark 
of Mr. Handy, I think. 

QQ). Now is it nota fact that Mr. Hlubbv came m there at 
the early part of the meeting, before the meeting was or- 
vanized at all, after a good many had got there but before 
there was any organization of the meeting, and said he was 
just on the eve of departing for California, was going that 
very day, and that he hadn't any time to stop there, and that 
something was said to him or some paper was shown to him 
containing the amount which he was requested to pay, and 
that he said he couldn't pay that amount but that he couldn't 
stop and discuss matters, that he was rome off to California; 
and didn’t Mr. Handy sav there, “You go ahead Mr. Hubby, 
vou shan’t be injured.” — Wasn't that all that was said by Mr. 
Hubby and all that was done in his presence 2 

A. No, sir, that was not all that was said by Mr. Hubby, 
nor do T recolleect.that Mr. Hubby said that, but he may have 
suid it and Tnot hear him. I didn’t hear Mr. Hubby say that. 

Q). Now was Mr. Hubby there to exceed fifteen minutes 7 

A. I think he was. 

Q. Are you certain he was? 

A. No T would not swear he was. 

Q. Would vou swear he was there after the meeting was 


organized 7 

A. Well, my recollection is very indistinct in regard to. the 
time the meeting was organized, 

(), Was he there after the question of bonds was discussed 
openly in the mecting? 

A. Yessir, I think he was. 


(). Would you swear that he was? 


A. No sf. 
(). Do you remember his saving anvthing about going to 


California? 

A. No sir, LE don’t recollect that. 

Q. Do you remember what time of day this meeting was 
held? 

A. It was held along about two o'clock in the afternoon, 

Q. Will you swear that Mr. Tlubby said that he couldn't 
take any bonds? 

A. | won't swear the exact words, but | will swear as to 
the tenor of the remark which he made there. 

Q. Will vou swear he used the word bonds at all? 

A. No sit My impression is he said [can’t put any more 
money in it. [ can’t take any more bonds. That is my 
recollection, 

Q. But vou would not be willing to testify he said he 
couldn't take snl nore honds ? 

A. No sir. 1 testify that he either said that or he couldn’t 
put any more money in it. 

Q. [ understood you to say in your direct examination you 
sold) your interest in’ the road in the winter of | ISSO 
and ‘SI, 

Ac Bee om, 

Q. When did you get vour pay? 

A. Well,am | required to answer that? 

Mr. Anderson: Yes. 

A. dT got it in different instalments, at different times. 

‘* _ 
A. No sir, I don’t think IT have. 


is, Llow much iS back? 


Q. Have you got it all now? 


A certain small proportion. | don’t know the exact 


¢ 


Ast} 


‘amount, nor do | think it has been determined, but it has 
been held awaiting the result of certain suits. 

Q. Awaiting the result of this suit: 

A. No sir, I don’t know that this has anything todo with 
it. In fact don’t think it has. 1 think it is some suit against 
another company. 

Q. ‘Phat sale was made by means of a written contract, 

Was it not? 

A. I think it was. 

Q. Made with Mr. Perkin’s as trustee of the Chicago Bur. 
lington & Quincey Railroad Company : 

A. Am |] required to-answer that? 

Mr. Anderson: If you Want to. 

A. It is in the nature of a contidential agreement which ! 
have always held in confidence, and unless required by the 
court | prefer not to answer, . 

Q. Hlow much did you get? 

A. Well, I make the same answer with regard to that. 

KR e-direct- Examination, 

Q. Is it not true, Mr. Harris, that a requestto Amasa Stone 
to advance the $225,000 to take up the Alley loan was mace 
by AA. B. Stone in an emergency, before a meeting of the 
directors of the Decatur Rolling Mill Company, and was 
verbal, afterwards ratified by a resolution of the board of di- 
rectors of the Decatur Rolling Mill Compary ? 

A. Yes, sir, that is my recollection. 

QQ. In your cross examination you were asked a question 
which I think you didn’t entirely comprehend, at least it 
seemed so tome. You were asked that. except the bonds 
that had been distributed to you under the Decatur Rolling 
Mili Company you had no interest in the Mississippi Valley 
& Western Railway Company. Task you if you didn’t have 
your interest in the Decatur Rolling Mill Company which 
you held over and above the bonds distributed to you and the 
others and that the company itself held a large amount of 
bonds? 

A. I did, I had an interest under Mr. Witt. 

QM. Please look at Exhibit B, attached to the petition in 


Ot) 
° 
printed record on page fo, being an agreement made by A. 
3. Stone, or purporting to have been made by him, on the 
Sth dav of June, ISjo. where by A. B. Stone as trustee agreed 
or atte mipted to agree that Si OOO of securities, secured by 
first mortgage bonds, should be pledged for the repayment of 
the money to Wileox and others under the Adrian Car & 
Manufacturing Company, upon the purchase of the road at 
St. Louis, which they had agreed to pav by the contract. of 
Nlarch 
sent was ever asked or given to an agreement of that kind to 


he made with Mr. Wilcox and the other Adrian Car & Manu- 


fact uring parties ¢ 


27. IST. And | ask you whether or not your as- 


—_ 


A. It was not, sir. 

Q. The money that vou paid under the contract of March 
29, IST, to pay in-on the purchase of the road, vou paid 
without any such agreement on your part? 

A. ten oe. 

WHT. PHArRts. 

LL. M. Hlurnny, recalled, testified as follows: 

Q. By Mr. Underwood: [ call your attention to a meeting 
which was held in Amasa Stone's office shortly before the res- 
olutions of the 2Sth of January, Psa, at which it has been 
testified vou were present during a part of the time. Will 
vou please tell us what the facts are about that, how much of 
the time vou were present there, what took place while vou 
were there and all about it. 

\. T heard, as near as T can recollect, everything that took 
place there that Thad any knowledge of while I was there 
pertinent to this case. To was all prepared to go to California 
with my family. | got a notice, | think; don’t know whether 
it was a written notice, or whether some one came and called 
me and said there was a meeting there | should attend. It 
was hardly possible for me to attend for | was just about leav- 
ing leaving that evening, | think it was: went down hur- 
riedly; [think after dinner; went to Mr. Stone’s office; there 
were several persons in there; went in and after casual conver- 
sation, as usually takes place when people first meet,,some 


one said the meeting was for the purpose of devising some 
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means for providing money to complete that road; there were 
some papers lying upon the table; I think there were three 
statements lying on the table; am not positive about the 
figures. It was figured up and some one called my attention 
to it. [took one up and looked at the right hand column 
made up of big figures and I followed along down until I came 
to my name —L,. M. Hubby, to pay something over $00,000, I 
was astonished and T was very indignant; nobody was author- 
ized to put me down for SHOWO and I said at-once that I 
would take no such interest in the concern; that I had never 
agrced to take anv and no one was authorized to take any for 
me, and that I could not take any; that rather than take that 
interest I would sacrifice all | had put in, 

Q). Anything else? 

A. That is the sum and substance of the thing. After say- 
ing this | had some conversation with some persons present 
there, a few sharp words, and there had been some little con- 
versation before this took plan e. [ said, “I can’t remain here; 
lam all ready to start for California; there is no necessity for 
me remaining and I can’t remain.” Mr. Handy said, “You 
go on to California; you shan’t be injured.” 1! then left. I 
don’t think during all the time I was in there there was any 
conversation—anything said—- about bonds. IT have no recol- 
lection of a word being said about bonds or stock ; only 
pay in-the sum of SYO,000; that was what my attention was 
particularly called to—paving in 00,000, which T repudiated 
and refused to pay. Now, I don’t think I was there to exceed 
thirty minutes; cannot tell positively about that; perhaps it 
may have been longer, perhaps not as long. 

Q. Do you know whether the meeting was organized yet 
or not? 

A. No, I don’t know; can’t remember; don’t know that | 
ever knew it was organized at that time or not. 

Q. Can vou tell whether there was a meeting in session or 
not with a president and secretary, ete? 

A. I could not remember; only several persons around, 


Q. What is vour best recollection about that matter, as to 


3Go 


whetherat that time vou heard or knew anything in regard to 
there being any bonds issued on the road? 

A. TL have no recollection of anything about it, or of hear- 
bie anything suid about bonds: in) fact, there Wits but little 
time; [ don’t suppose the meeting had come to that point; it 


opening of the meeting. T simply gave my ulti- 


was the fi 
miatum in regard to that matter and iecft. 

() Llow certain are Vou your recollection in regard to 
whether vou knew anything at that time about any bonds? 

A. Well, I hliave no recollection of the kind. I f | did | 
think | should) recollect. it. | have no recollection about it; 
don’t think there was anything said there; don’t think the time 
had arrived, perhaps, for saving anything.” [ was going to 
say further, that [T left, P think, on that evening —[ am pretty 
confident it was at all events on the evening of the 27th of 
January, IST9——T left for Califormia, and PT did not return here 
until the 23d of June [Sa 

CROSS-EX AMINATION by James Hl. Anderson. 

Q. What was it vour understanding you were to get in con- 
sideration of the payment of the amount that was assessed to 
you on that paper that vou looked at? 

A. It hadn't vot to that port at all; T have no recollection 
of anything said about it. My attention was simply called to 
the SM,000 which T could not pay. 

Q. Was not the sum that was opposite vour name $60,000? 

A. No; I think it was gver S#O0W0, There were three 
different papers, if T recollect right. The one pushed towards 
me was over SOOO: To am confident it was: that is fixed in 
my mind, 

Q. Was not a statement of the amount of bonds that was 
to be distributed to each of the parties named on that paper, 
and was not vour sum S600? 

\. Lam pretty confident there was no bonds; it was dollars 
and cents over SOO to be paid, 

Q. You knew the mortgage had been made for 82,700,000 
upon that road in November, IS75, and that the bonds were 
being used in the construction of the road prior to that time, 


did you not: 
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A. T don’t recollect now of having anv knowledge on thi 

subject. 

About the bonds: 

About the bonds. 

QY. Don't vou recollect that the bonds that were issued were 
ed for the building of the road to parties who parc 
money prior to that time at the rate of twenty thousand dol- 
lars pel mile? 

A. IT didn't know anvthing about how the thing was beimg 
done: | don't think hal Thy know ledor on the subject how 
it Wats being done. 

QJ Didn't you some time in the latter part of the vear 1875 
personally request Amasa Stone to pay towards building of 
the road from Plannibal to Loutsiana, fifty thousand dollars, 
and did you not tell him that in consideration of the payimen 
by him that vou would agree as a member of the Kansas 
Rolling Mill Company, as successor of the Decatur Rolling 
Mill Company, that he should have all the bonds applicable 


to thattwentyv miles of extension from Llannibal to Louisiana, 


$350,000 of those bonds: 

A. LT have no recollection of anvthing of the kind what- 
eve;r. 

Q. Will you swear you never did so request him? 

A. | haven't the least ideal everdid, for [never went to 
Mr. Amasa Stone for a favor. , 

Q. Didn't vou ask him to do this asa favor to the Kansas 
Rolling Mill Company, successor to the Decatur Rolling 
Mill Company ? 

A. IT think not. 

Q. Did you not at the same time say to him that if he 
would subscribe and pay tn cash to extend the road from Han- 
nibal to Louisiana that vou, in consideration of that, would 
agree as amember of the Ransas Rolling Mill Company, sue- 
cessor to the Decatur Rolling Mill Company, that he should 
‘he given $350,000 of these bonds to secure lim for the money 
he paid to John B. Allev— two hundred and twenty-five thous- 
and dollars? 


A. T have no recollection of anything of the kind. 


BO4 


(). You will not be willing to state you never did so request 


— 


him 7 
A. It is pretty hard for a man tosay what he has not done, 
but I can say T have no recollection about it; don’t believe | 


evel clorie the Line. 


(). [understood you to say the other day vou never knew 
anvthing about the issue of bonds by the Keokuk & North- 


7 5 
Western Railwas ( (biiy) 


A. TL never knew any of the particulars about it. 


Sth es 


(). You knew bonds had been issued ? 

A. -Thaven’t any recollection now of knowing anything 
particular about it; it may have heen stated in some conversa 
tion somewhere, something of that kind; I knew something 
was going on, but what it was | was not informed; I was not 
familiar with it. 

(). You knew the road was bemg extended ? 

A. L knew something was being done; whet was done | 
was not familiar with; was not consulted in reference to the 
matter, and didn’t take much interest init. 

Q. You knew of the extension of the twenty-five miles to 
Lousiana? 

A. I don’t recollect anything about twenty-five miles. The 
only thing [ distinctly recollect was) Mr. Stone was to build 
some certain piece of road and have the earnings; that is the 
only thing T recollect. 

Q. Ten miles under a contract with Rust that was, wasn't it? 

A. T don’t) recollect what it was: it Was a short piece of 
road, 

Q. You sav vou domt recollect the extension before that 
time of the 25 miles from Hannibal to Louisiana? 

A. [don’t recollect anything about it. 

Q. Were vou not consulted at the time? 

A. LT don’t know whether T was or not; have no recollee 
tion about it. 

Q. Don't vou remember you were consulted about this ex 
tension and Mr, Stone was requested to pay money? 

A. No, don’t remember any such thing; don’t think any 


such think ever took place. 


3.) 

(). If it clidl take polit ce vou we ila }>! bably remember it, 
would vou mot: 

ANA. TL should think IT wou Be : 3 m ii ible ta forvet the 
SiLTDIA is cli nai\ ce | | \ biel We member it. Thi 
Tiaict L tenek é t brite wo very. little about 
it. thouerlit Wool d and left it 

(). You knew 1 rw that bonds of the 
Mississippi Valley & W, i< Company stilted bye 
used for th PUPP se rN! itthe rate of S20, 
OOOO Per Tlic, 1} % €dis S 

: =e 7 it vledgve o tbpect. Have ne re- 
colle ' | >t \ ¢ ly ne prea] 1 # 

Ralls Dont ef: ae S\N | = } ( opt those baorncds 
Were by ye? LEE ian a i is its trustee to extend 
the } vcd. mud that a mort i raced ry the St. [ eounns, 
Keokuk and Northiwe tT IX | i ‘ road fer that pour 
pose: , 

\. TL have no parti ular or niectia ubout its didn’t par 
much attention to it. This matter mav have been stated to 
mevif it was T have forgotten it 

Q. Be kind enough to look at the paper I hand you and 
state whether or not the sienat that paper is not yours? 

A. Wea, r. Una 1 byaaye 

Q). Phe other signatu ire t natures of the othe: par- 
tres 1h) Itcrest? 

A. 1 = 1S Wee) eee |) i 4. what this Is, but | 
have no re tron of any ner a t at 

(©). Please read the pap | state whether or not 
that won i request » \ iv pi \imasa Stone to subscribe 
rie DitY SSO) 1 ca 4 

4 You Isheoad = fh I \imutsa Stone and requested 
tl [ mVer Went te ! 

Question obpoot ts t-cif os the best evidence 
of \\ . 

WV iit i, | never Went to | qtitest him 

(). | ask naort that pap ions nian request et) 
you! peer that : ¥ msck SS toon SSO M) in) cash tocyx 


ten the road from Hlannibal t Lu Llis] 


na. ane that in consid. 


' eo y: 
Cration of that bere so that S250.000 of beoncts applicabl to 


the extension of the roal from -Llannibal to [Louisiana should 
by the Decatur Rolling Mill Company and the 


hie ipplied 
re tothe payment of Amasa 


Kansas Rolling Mill its success 
Stone for his advance to Jobn B. Allev fer the Decatur Roll- 


~ 


hie Mill Company: 
A. Lf that prIper states that ! stoned it. l signed thacat papel 
but | have no recollection of anvthine about it. 


( Paper referred to ident tread bry thie srnature of “15, 
} 


Wiite,s tl. S. Commissioners” indorsedl on the back of same. ) 
Q. Did that paper at that tune, in) the latter part of IS75, 


contain oan agrecmcnit that 250 of these bonds under the 


mortevave of the St. Louis, Reokuk and Northwestern Rail 


‘ ; ’ ~ 
wav Company, under the mortgage of Novembe roth, 175, 
should) be given to Amasa Stone, either in payment of or as 


security for these advances by him for the Decatur Rolling 


Mill Company to John B. Alley? You then knew at the 


time you speed that pretped that Such) a morte: iF@ hac been 


’ 


| 


given and bond had been used for that purpose, did you not? 
\. Tmust have known something about some bonds. 


(). But if vou did know at that time vou have sinee for- 


). 
votton it: 
A. Lhave forgotten it. [ have no recollection of anvthing 


‘ 


about it at all. «¢ Witness reads paper, ) By this | simply ap: 


, 
; 


proved that. It was an approval of what was done. 


() You donot pretend to say mn vour testimony im this case 


. "aa 
that any attempt was evel made by vour associates mn the 


Decatur Rolling Mill Company or in the Mississippi Valles 
and Western Railroad Company or im the St. Louis, Keokuk 
amd Northwestern Railw iy Company, ot that there was ever 
any disposition ou thei part to conceal anvthing from vou, do 
you: 

A. No, I do not, certainly not; it was simply from the fact 


that I took so little interest in it: | did not inquire into it. In 


regard to those bonds, | have no doubt T could have had the 
bonds: at the same time I did not know anything about it. If 


thev had offered me those bonds at that time at ten cents on 


the dollar by my paying ninety thousand dollars [could not 


‘ -_ 
have taken them. because I haat hhaot the Mone VS | could Lheot 
have done it. _ 

Q). Whenever anvthing was to be done in relation to that 


, 


matter the parties in interest were carefully notified and = con- 
sulted together, the whole of tl in relation to it ‘re the 
Uited? tOUcinier, Ww Wreie ol TCM, TH Peabo tO it, WOE wy 
hhent * 


A. Well, | don't know, 


. 


Q. Did vou not frequently receive notices? 

a Oh, I received notices and we talked the matter ove 
eceasionally. — | know the matter was a sort of irritating thing 
with us all, 

QQ. In the meeting of January, IS74) vou preferred to lose 
what vou had already put ino rather than put in any more 
money? 

A. T said [ would rather lose it than put in that ninety 
some thousand dollars, 

QQ. May not it be possible that vou are mistaken about the 
amount: 

A. | may possibly be mistaken, but | am pretty confident 
it was over ninety thousand dollars. [ wall say there were 
two or three statements, and they varied, as I was told: I 
only looked at one, and that one, I think, was over ninety 
thousand dollars. The sum being so large, impressed it on 
mv mind, 

#8 dict you notice the other statements? 

A. No. sir, I did not notice those at all. I don’t know: 
what one was adopted, 

QQ. Might not that have been the amount of bonds that vou 
were to receive In some event? 


A. Now sire it Was monev to be paid: tt was dollars and 


). Was it money o1 bonds ? 

A. IT didn’t notice anything about bonds: it was simply 
dollars and cents to be paid by me. [It was made something 
this wav: | was credited with bonds, credited with money | 
paid in, and then charged my proportion for the completion 


of the road ana the balance Wiis sonic thing Ove ninety thous- 


SOS 


and dollars. That is the statement that Tsaw. There were 
other statements. [T only examined one statement. 

Q. Did you sce the statement upon which you were credi- 
ted with the amount of the pro rata distribution at St. Louis 
after the eleven bonds which. vou had was credited with 
twelve thousand nine hundred and odd dollars as cash vou 
hil pci inte court, was credited with your pro rata prepor- 
tion of the amount of the Dccatun Rolling Nil Company, 
and were charged thirty. thousand dollars as against that for 
Sixty thousand dollars of the bonds of the St. Louis, Keokuk 
and Northwestern Railway Company, thfee fifths of which 
were to be morteave bonds and two fifths income bonds: 

A. 1 don’t think | examined that at all. [ have no recol- 
lection alfout that. The only one T recollect about [Tam con- 


fident was over ninety thousand dollars, 


NO. 1, DEP. OF S. M. CARPENTER 
CLEVELAND, June 16, 1875. 
Received of the Fulton Foundry Co, S. M. Carpenter, Superintend 
ent, twenty-four hundred sixty-seven 50.100 (92,467.50) dollars, to apply 
on pro rata of the payment to be made by the Adrian Car and Manu 


facturing Co. or its assigns, On purchase as trustee April 14, 1875. 


A. B. STONE 


Boe. t 2 DEP. OF lL. mM. BVUEeS 


CLEVELAND, O, Feb 13, 1875 
S.C. Baldwin, Esg.,G A 
Dear Sir—The bonds of the Mississippi Valley & W. R. R. Co 
owned by me are numbered 2507, 2502, 2505, 2504, 2505, 2506, 2507, 250s 
2509; 2660, 2651 received as dividend of D. R. M. Co 
Total, 11 bonds, ot $1,000 each 
Yours truly, 


L. M HUBBY. 
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Received, Feb. 15, 1875, the above bonds, to be 


te sf | ours. attornev tor trustecs 


| . 


2501 to 2500, in 


By S 


\ 8B Stone, 


Ry ceipt tor por is 


» E.B. Carroli XS Co, Decatur R 


im, © F. frends, & 
National Bank, T. Gridles lohn ka a 
t>! North Missouri qpiir? rhad ot} 

S. M Carpentes and Porter L.. Sword, 

Manutact ring Co., 


Foundry Co... and the Peninsular Tron Co. o 

I8G5, purchased the road tranchise 

Valley X Western Ratlhweayv Companys 

trom said cesfar gue frust, dated March vi Bry 
\\ at reais also, sai (@8tn jue ‘res’. Bw yt 

their bonds or claims against said R v 4 


cerv upon said purchase, enter said a 


Whereas also, bv the terms ot said au! | re 
Jue frusf, res Ther tively avree to e@acn pa 1s ' t 
the mone, required to be paid upot SuCcii pul hal 
some ot said cesfu Jue fyrusts Wit tat ! . 


Whereas also, L. M. Hubby has paid twenty thou 


upon such purchase, to the undersigt AT oes 
ayreed bv and betwee bred SStaorve “ , 
that e® more ~ . j | \I 

uy} sil ! ) i ~ i ' . 

ifter yun itl aT a 

The afatyic i , 

’ ‘ ear ‘ ‘ ‘ 

. ay Ss . 7 “us 
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entitled In a new corpor 

and property are to be co ‘ 

securities of said corporation tha en 
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It is, how 


Decatur Rolling Mill 


, 
Ain) 
Co. and the Cleveland Rolling Mil! Co are not to be sold out; ind that 
the interest of John Fallon cannot be sold until atte lay s from June 
Lith, 1872, during which time said lallon can pay his proportion, and 
if ne paid li money i hat De hth) 11) DONS Ol , # \ ae NI. ie yy. £@ : 
of IST2. at the rate distr dtosuch bonds by the lS. Circuit Court 
in St. Louts 
A.B STONI 
lu I], ISe. 


Ba. +, 20 LL. mM. Bee, eee 


lL... M tHuvoy, Esq 
NIv Dear Su [have .vour two letters 


note contents 


It istrue that vou paid in 11 bonds ot ISJ2 of 31.000 each of th 
Mississippi Vallev XN Western RoR. Co. toward the: purchase of the 


{to me as trustee upon said purchase at $128 


road. which were credites 
DOCG sl.414 ~445. and It) cash is yveur pro ruta 
cash payment ool PELE ae Lotal .« - $19,327.16, and that 


you have received or can receive ftanv time vou pro rata ot the 
_ . 
purchaser has or can receive tor any 


the same as Mi Fels. My 


property, the same as any other 


bonds or money paid upon said purchase 
Handy. my brother or | have 
he bonds in the hands of the Railway Co. are in the no sense secu 
rities, and when out of the company’s hands are its debts, not its secu 
rities Bonds proportionate to the amount ot your stock were otlered 


you at the same rate they wer otlered to others, and it you had pur 
chased, is you were requeste i and ad ised to do, and as others ot your 
Cleveland triends did, vou would have stood in the same rélation to the 
honds of the road as vou now do to the stock; and the advance in the 


varly retmbursed vou tor 


price ot bonds would have ne: your money out 


laved in the original purchase No one has received any bonds foo 
money or securitics paid upon the purchase at St, Lours 
Truly yours, 


A. B. STONE 


Bm. & FO L.. M. Beets ee 


CLEVELAND, January 10, 1SS8] 


A’. B. Stone, Esg 
Dear Sir--Some time since I beard it rumoredthat negotiations were 


on foot tor the sale of the St. L.A. & N. W Railway Presuminy 


ive ot every nevyotiation to this end, l 


‘ 
‘ 
5 my 


that vou will have tull knowles 


400] 


Write to vou tor intormation on that sultect Is it probable that a sale 


can be made that will reimburse us forthe monev put into this road? 
You are aware that I put in 11 bonds of $1,000 each and paid in 


$17.012.93-100 towards the purchase of this propertv. When I made 
this payment it wasexpressly agreed that I was to receive a pro rata 


proportion of all the securities. I have received nothing except there 
was sent me some certificates otf sto Re without anv statement ot the 


division otf the securtties I decline to receive this stock as pavinent, 


but hold it subject toa proper adjustment ot the matter. Recently I 
have been intormed that others who put in bonds and paid in money 
under the same conditions have received first mortgage bonds of the 
company, as wellas stock tor the amount so paid in. I donot know 
why Lam not legally entitled to the same kind of securities and in the 
same proportion as others lo vou? Lam 
a property of this kind, and so tar off--and would much preter a tar 


to be ob 


vetting too old to look after 


compensation in money to anv securities. it this is likely 
tained by asale of the property soon, all right It not, do vou not wish 
to purchase my interest? It so, please name vour best price 
Yours, etc.., 


LL. M. HUBBY 


EX.3,TOL. M. HUBBY, DEP 
CLEVELAND, January 22, INS] 
A. B. Stone, Esq., Trustee 


Dear Sir--On the 10th | wrote vou in regard to mv interest in or 
claim tor monev and bonds contributed by me towards the purchase ot 
what is now known as the St. Louis, Reokuk & Northwestern railway 
To this letter I have received no reply; [ enclose vouacopy. Since 
writing vou on the 10th I have received intormation which leads me to 
hbeheve that negotiations are now going on tor the sale of securities. in 
sufhicient amount to give control to another corporation. Not having 
anv reliable intormation as to what is being done, and fearing my inter 
est is to be sacrificed, I have written the president of the corporation, 
which I suppose to be the purchaser, stating the nature of my claim, 
and giving as a reason for writing him; that in the prosecution of my 
claim it mav be tound that mv remedy is onthe St. L. KR. & N. W. 
Ry Co., and that | deem it proper he should have notice thereot. Now 
lam informed by the best legal counsel that | clearly have an equitable 
and legal right tomy proportion of all the securities of the St. L., K & 
N. W. Co just the same as has been awarded to others. If vou can 
satisty me that I have not, I will drop the matter at once; otherwise | 
must push my claim, as I cannot afford to lose so much without an effort 
to recover it 

Yours respectfully, 


L. M. HUBBY. 
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na. G& t.. M. BUGee, ee 


CLEVALAND, January 21, ISS] 


|. Forbes, President Chicago, Burlington & Quincy R. R. Co 


Dear Sir—It has been intimated to me that vou are negotiating to 


purchase the contro! of the St Louis. Keokuk & Northwestern railroad. 


j 


| deem it proper that i tate to you that I paid and delivered to A. B 


Stone, trustee, my proportion of the purchase at Judicial sale of what 


6 : o | 
now constitutes the abor named road, is follows 


In June. IS75. 11 bonds of $1,000 each, cost Sie, S SSO OO 


Cash, 16,012 93 


426.712 08 


| have the written agrecment of A. B. Stone, trustee, that I am to 
receive my pro rata proportion of all the securities of that road. Now 
I find that while others have received bonds at (Oc and stock for thei: 
payments, | have only received stock, which [ retuse to accept in satis 
faction of my claim | claim the above amount with interest in the 
bonds of the company at 60c--just as others received--or the equivalent 
In money l* may be determined in the prosecution ot my ciarm that 
Il must seek my remedy of the railroad corporation instead otf the trus > 
tee or the associates. tHlence this notice, that you may protect yoursell 
im case vou are the purchase: 

Yours res cttully, 


L. M. HUBBY, r 


S, Euclid Avenue 


EX.7,L. M. HUBBY, DEP | 


St. Louis, Reokuk NX Northwestern Railway, 


President's Office, 52 William St., New York, April 1, 1879 


lL. M. Hunny, Esq 
Dear Sir—I herewith enclose vou certificate No. 2 for 231 20-100 
shares ot preterred stock, and «« tificate No. 29 for 231 22-100 shares 
common stock ot the St. Louts, Reokuk XN Northwestern R \ re 
You will be entitled to the same pro rata amount as the road is 
hnished trom Louisiana to Dardenne 4 
Have just been over the line of road, and tind everything much . 7 
better than lL expected and prospects encouraging. | 


Truly yours, , | 
A. B. STONE, | 


‘President 
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[st L,K. XN. W. Ry. Co. stock. 231 20-100 preterred; 231 22-100 
common. First series. A. B. Stone's letter and blank receipt. | 


EX. 8, L. M. HUBBY, DEP. 


St. Louis, Keokuk & Northwestern Railway Co. 
Office of Secretary, Keokuk, lowa, Sept. 30, 1879 
Mr. L. M. Hunsy: 

Dear Sir--Herewith enclosed I hand you certiticate No. 85 for tour 
hundred and three shares of the common capital stock, and certificate 
No $l tor tour hundred and three shares of the preterred capital stock 
of the St. Louis, Keokuk & Northwestern Railway Co. 


Please date and sign enclosed receipt, and return to 
Yours respectfully, 
H. B. BLOOD, 


Secretary. 


ist L, KR. & NW. Ry. Co. stock. 403 preferred; 403 common. | 


dated July Ist, 187%, for tour hundred and three (408) shares of the 
common capital stock and certificate No. thirty-one, (31) for four 
hundred and three (4038) shares of the preferred capital stock of the St 
Louis, Keokuk & Northwestern Railway Co. 


EX. 9, L. M. HUBBY, DEP. 


Keokuk and St. Louis Line, (St. L.. K. & N. W. Ry) 
Office of Secretary, Keokuk, la. July 2, 1880 
Dear Sir--Reterring to call for stockholders’ meeting, July 13th inst. 
As the matter of leasing the Keo. X N. W. R. R. is of considerable 
importance to all concerned, it is desirable to have a full vote upon the 
question In view of this, if vou cannot be present, please send your 
proxy with instructions, 
And oblige, yours respecttully, 
H BR. BLOOD. 


Secretary 


St. Louis, Keokuk & Northwestern Ry. Co. 
Office ot Secretary, Keokuk, lowa, July 1, 1880. 
Mr. L. M. Hussy 
Dear Sir—A special meeting of the stockholders of the St. Louis, 
Keokuk & Northwestern Railway Company, for the purpose of con- 


tirming or otherwise the action ot the board of directors of said com 
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pany in the matter of leasing the Keokuk & Northwestern R.R., and 


Stich Othe bustness is yall properly come betore the mee ting. will Lee 

held at the otlice of the company, in Keokuk, on Tuesday, the 13th day 
hos ‘ t? 

ol luly, ISSO), nextl at oo. c= 4 Ni 


Yours truly, 
il. B BLOOD, 


Secretary 


eee mm 


EAMIBIT 10—DEP. OF L. M. Ht Be. 
CLEVELAND, July 15, "SO. 

| » 13. 134 Coord), esq. >. | Year Sir: | baci cyust retul nea from 
an absence of two weeks, and find vour letter of the Yd and 
circular of the Ist, calling a meeting of the St. L., R.A W. 
Ry. Co., to vote on a proposition to lease the road. As the 
necting was to be onthe l3th,of course 1 could not attend. | 
do not know that [am a stockholder in the road. On my re 
turn from California | found a package of certificates of stock. 
Since then other certificates have beén sent me. Not having 
been furnished with any statement of the accounts, | hold these 
certificates subject to the future adjustment of the accounts, 
[am informed that others received first mortgage bonds for 
moneys advanced by them, [claim that [ am entitled to the 
sume. Llowever as that may be, as | have an interest of some 
kind, and as Lam entirely ignorant of the terms of the lease, 
[wish vou would send me a copy, if vou have one; if not, 
please state in general terms the conditions, Yours Respect- 
fully, L.. Mi. FIURBY 

Sot Euclid Avenue, Cleveland. 


BA. ti, DEPOSITION L..M. HU BBY. 
NEOKUK, Lowa, July 17, ISSO 
L. M. Hunny, Esg., S51 Euclid Ave., Cleveland, Ohio. 

Dear Sir —The lease referred to and which was ratified at 
the stockholders’ meeting last Tuesday provides for the equip- 
ment and operating by this company (the St. Louis, Keo. & N. 
W. R’v Co.) of the Keokuk & Northwestern Railroad, which 


is now being constructed from Keokuk northwest through 


‘ 
( 


405 


Lee and Henry counties to Mount Pleasant, lowa. The ob- 
ject is toobtain a feeder for the St. Louis road, and also IVE 
us a better hold upon the Lowa business by assuming the ag- 
vressive in territory now occupied only by Chicago lines. 

Terms of the lease are, in brief, pats the lesson 30 per cent, 
of the gross earnings of the line. 

Your letter | have referred to the pre sicle nt, A. BB Stone, as 
he can probably explain more fully than I the adjustment o1 
settlement of the old account. 

l helies ce, however, that ali the old matters were adjusted by 
the civil courts, and all claims treated alike. The distribution 
of stock was made by a decree of the court, which fixed the 
percentage to be allowed each claimant, 

The bonds have only been used for extensions, equipment 
and repairs. 

Yours truly, 


Il. KB. Broop, 
sec’y. 


| EX. i Re Deposition of ca M. Hubby. | 


EX. 12. DEPOSITION OF L. M. HUBBY. 


KeEoKkUK & St. Louts LIne. 
ASSISTANT TREASURER’S OFFICE. 
KEOKUK, lows, 
July, 24d 1SS0. 
LL. M. Tlunry, Esq. Sol. Euclid Ave., Cleveland, Ohio. 


Dear Sir: 

' Mr. Stone has re- 
turned vour letter to me and says that my explanation of the 
way the Stock of the Co. has been distributed 1s correct. 

He also states that vourself with others had an opportunity 
to take your pro rata proportion of the Bonds, but did not 
subscribe. Yours Truly, 


li. B. Blood. 
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DEFENDANTS DEPOSITION, 


[, Bushnell White, United States Commissioner for the 
Northern District of Ohio, do hereby certify that in accord- 
ance with the stipulation signed, W. A. Underwood, solicitor 
for complamants, and Anderson Bros. & Davis, for respond- 
ents, and marked Exhibit UC. A., said Underwood did bring 
hefore me, at 1} office in the city of Cleveland, ( Ihio, it plirce 
more than one hundred miles from Keokuk, lowa, Samuel M. 
Carpenter and Leander M. ILubby, its witnesses for the com- 
plainants inthe suit desertbed in said Exhibit U. A. and that 
said Anderson brought before me as witnesses for respondents 
in said suit, Truman P. Handy, Dan P. Eels, Amasa Stone, 
and W. EL. Parris; that the evidence of sail witnesses was 
taken in my office before me, on the 25th, 26th, 27th and 
2sth days of October, 1532, the said Underwood «& Anderson 
being also present during the whole examination of cach wit- 


ness. and each of whom are residents of said city of Cleve. 


land; | further certify that each of said witnesses was by me 


first duly sworn to testify the truth, the whole truth and 
nothing but the truth in the suit described in said stipulation 
marked UA. and the evidence of each of said witnesses was 
then taken in short-hand by the said je Gs. Pommerene and 
carefully read to said witness in my presence by said Pomme- 
rene and by him, then, reduced to long-hand. The evidence 
of each of said witnesses when thus reduced to long-hand 
writing was by me carefully read to said witness, and sub- 
scribed by himom mv presence. Each of said witnesses 
after thus sigming his mame to his said evidence was by 
me again sworn and on his said) oath, declared that said 
evidence so signed by him was the truth, the whole truth and 
nothing but the truth to the best of his knowledge and belief. 

[ also certify that T have kept this deposition in my hands 
for the purpose of sealing up and dirceting the same to the court 
for which it was taken, and T shall keep the same until IT de- 
posit it in the postoflice bid saatel « ity of Cley cland. | am not of 
counsel for either party ino said) suit, nor interested in’ the 


Siilhic. 


} 


Oe 


aed 
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In testimony whereof 1 have hereunto sect mv hand this tst 


, 


tty of November, A, 1). ISS2, 


BUSHNELI Wark. 


Said tL. S. Commissioner. 


Cost oO) Dh Pars Prien, 


Writing 438 folios, DS7 60 
Swearmnyg 6 witnesses twice, 1 20 
Postave. 1 40 

QO 20 


Of which Carpente paid Si2.95; Plubby S21, and | a .* 


Stonc S 39.7 5 


{ «ae 4, OCR. 
Defendants’ Depositions Phe Penmsular Tron Company 
evs. A. B. Stone ef a7. Depositions taken at Cleveland, 
Ohio. “Opened and tiled Nov. 7, i882, by order of Judy 


4 


Nic rary. hi, A. Love, Ch rk. 13) bork LF Leech, Deputy. 


UNITED STATES OF “AMERICA. 


THE CIRCUIT COURT OF THE UNITED Si Arco 
FOR THE DISTRICT OF IOWA. IN EQQUIIY. 


Phe Peninsular Tron Company. 
Abel Whitnev. as Trustee. 
mane 


(i aa . 


Andros DB. Stone. The St. Lous, 
Keokuk and Northwestern 
Railwan Company, Dan P. 

els and The ¢ hicave, Rur- 


lington & Quincy Railway 


7 


i 
( ompany, 
Defendants. 


In this cause it is stipulated and agreed by and between the 


; . — oie 
parties thereto represented Oy thre respective solicitors that 


LOS 


the testimony of John Burt and Solon Burt, of Detroit, 
Wayne county, Michigan, mav be taken before Herschel 
W hittaker, losc., an Ul mited States Commissioner in and for 
the lIieastern District of Nlichiy i, at his office in the New- 
bury & McMillan building, in the city of Detroit, in said 
astern District of Michigan, on Tuesday, the 24th dav of 
October, iSS2, at 2 o'clock, p. m., with the same force and ef- 
fect and subject to the same ol yections only which might or 
could be made to the same if such depositions had been regu- 
larly taken before an examiner of this court, and that) for the 
purpose of taking such depositions it is agreed that said Eer- 
schel Whittaker shall be deemed to be an examiner appointed 
by said court under the order heretofore made in’ said cause. 
And itis further stipulated and agreed that the depositions of 
sail Withesses when sa) taken Tht bye read in evidence eon) the 
hearing of said Cause, subject to such objections only cis mivht 
be made tothe same had they been regularly taken before an 
-sexaminer appointed by said court. 
Dated Detroit, Mich., October 24, 1952. 

W. oA. UnNprerwoon, . 

Complainants’ Solicitors, 
ANbprERSON Bros. & Davis, 


Solicitors for | defendants. 


Tut Crorcerr Court or tHe UnNirep STATES FoR THI 
District or Towa, IN Ciancery. 


PENINSULAR IRON COMPANY 
et al. Complamants, 
‘oe > 
ANDROS B. STONE etal, 
Detendants 
lestimony taken before Llersche! Whittaker a tl. S. Com- 
missioner, in pursuance to the stipulation hereto annexed, on 
the 2 pth dav of October, 1SS2. at two o'clock p.m, 
At this hearing Mr. W. A. Underwood appeared as soli- 
citor on behalf of the complainant and Nir. James H. Ander- 


son as solicitor for the defendants. 
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oun Burr. a witness produced n behalf of the com 


| a : me 
plaimants, ben wr aduly sworn, testified as follows, to-wit: 


EN AMINED BY NMR, t NDR WOME, 


State vou city. cere residdenes dha occupation, 


d t 
* John Burt, my eccupation is the tron business, age 6d, 
residence Detroit. 

(2). What relation | 


panes ot 1h trent: 


mstular bron Com 


ms 
- 
— 
an 
= 
_— 


_ Stockholder and president, 


(J), llow long have vou b ch president of that company: 
? since tt organizations since the COMPANY Wiis corer ianl 


Q). Are vou acquainted with George Edmunds, [r.. of Cat 
' * 


7 


thacve, Pi litveors 
A. mn sone w hal cq uated \\ ith min: have niet hin. 
Q. And with Andros B. Stone, of New York City 7 
A. Yes. sir: am acquarnted with ti 
(). Der vert remember the foreclosure of the mortgace up- 
on the Mississippi Vallev and Western Riulwav ¢ ompany in 


the vears UN] 4 nd ISae: cle Veoul romember the fact of there 


being a foreclosure of the mortgage upon it? 
fie ¥ ER, BT, 
Calling the attention of the witness to LEexhibit *.A” attached 


to the bill of complaint in this cause. the witness is asked: 


(), \\ hen. before that time, Was vour attention called te 


- 
~s 


the subject of yoining inthe purchasing pool for the purchase 


of the property of the Mississipp: Valley & Western Railway 


{ “OM PAN ¢ 


. lam heat prepared te oive the exact tate that | met the 


creditors at Adrian. but from the best of mv recollection 1 


rydust heave been somewhere between the fest of January ne 


the first of March, | 57 5. 
Q). Will vou state whethe it that tame Vou Sits linlere bec. 


munds? 
A. T saw Judge Edmunds at that time at Adrian. 


iJ, Will vou state what talk was had at that time by Tunclore 


Edmunds in regard to vour joiningin this purchasing pool. 
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Objected to as immaterial and irrelevant by defendant's 
counsel, 

\. Twas introduced to Judge Edmunds by Mr. Wilcox. 
and before the mectmyg of the cre htors had a private talk with 


Fancher lcdlima nds and Mr. Wileos With) f rence to the dv is- 


ability of. gone into a prev ; the arrangement that vou refer to 
| : | | las 
upon representations made by ludee Edmunds of the condi 
‘ 
tion of the road. as he claimed have full knowledee of its 
conadit nh, finanecralls ana otherwise, consented its the repre- 
sentative of ou COPD DATTA ler FO) pyaten thre Doolarrangvement, 
Q. What representations did Judge Ldmunds make? 
Same Ob ped tion, 
A. The representations that he made im June were that the 
road as completed was ample security for the creditors, if cer- 
, | ° i+ | ’ 1] ’ , shat 1 ) + | | ‘4 ‘ . . | 
Litman) liens, 1 PCCOLICE Prerrit. Upwey Tike get |) ee gee CMIOVCEC, 
hi } ll oe 11 . 1, ' +, | i? tric? dy } ; . 
VW siaee WooLLLG Poa ures SE PTT IG tC NN af C'S, cilhal ‘ WV GOL + *¢ ncceCs- 
sary to do that in order. to poral the road oon shiipe to make it 
available to the creditors —those were tirst hens on the road | 
‘ ® 
Suppose, 
Q. What further: 
Same objection, 
A. Tle stated that this having been done the property ceuld 
he foreclosed and purchased by some one that might be named, 
in the interest of the creditors, and at the meeting there it was 
ié | » loony " ] i - <i ¢ 1, j ] ‘ ; j 1. ‘ — | : 
MO TCOT PPO, LOOKS the Whote matter over, and the ierests 
j ’ :, , . 
represented there, that .\. BB. Stone should act as trustee for 
; ; : 
all the creditors tn purchasing the road, and doimg such othet 
acts as Were nec Vv to secure ther debts and clams, ‘ 
(), \\ hat. af anvth mr. Wils sid at that time tos ludee od- 
| ad , , . . . ‘ 
munds in regard to those yaming m the pool beme many way ‘ 
ol, Ok ured 
” . . . , } eo . 
Olyected to as immaterial and irrelevant bv defendants 
COLTTISG 
A. Tle stated that those who joined in the pool would be - 
perfectly secured in the property: that it would be bid in by ~— 
J e ; ; . 
the trustee for the creditors, and the parties who dul not jon 
1 , } - . . ‘ . . 
would be sput out from: participating from the benefits of the 
, >| Pa ® ‘ re P ')} : +] - ‘¥ ? | . ], . 
purenase, Would not have anything to do with it. s 
. 4 


4 
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Q. At that time what, if anvthing, was said by them, as to 
the manner mn which and to what extent the parties joming in 
the pool should be secured ? 

Same objection. 

A. The manner of securing was to bond the road for the 
amount, 

Q. For what amount 

A. For Sooo, 1 think. 

Q. Was this talk privately with Mr. Wilcox and Judge 


>} ‘ ’ 


7 ‘ } 
Leadmunds, t>] \N is i? Pr forre tii tit ' ‘ ; / ~ 


’ 


A. Well, in the first place. this was lad before me in ou 
private conversation, and subscquentiv if was aT Velope dinthe 
mecting of the whole of the creditors, | wished to ascertain 
something in advance as te what Judge Edmunds thought of 
it. Ile professed to represent the creditors in the matter and 
I confided in his statements, and as | was informed and be- 
lieve, he understood the condition of the road and property 
and | confided in him. 

Q. The Peninsular Iron Company afterwards did joi in 
the purchase, did it? 

A. Yes, sir. 

Q. And you paid him how many bonds on the purchase? 

A. Twenty. 

Q. Do you remember when it was you paid in your bonds 
and your money? Did you pay in your bonds and your money 
at the same time? 

A. Yea. cir. 

Q. Do vou remember when it was? 

A. T remember paving Mr. Stone the money in New York 
on the [2th day of June, ISG... 

Q. Before you paid your money to Mr. Stone and your 
bonds, had vou had any talk with Mr. Wilcox, of Adrian, in 
regard to what the arangements were for your protection ? 

Objected to by defendants’ counsel as immaterial and trrel- 
evant. 

A. Yes, sir: IL had talked with Mr. Wileox and had cor- 


responded with him on the subject. 


4 Te talk with v1 
York City CTO itl ne t | Tia 
lcould his vies nit subpect 
Pour money ane : 

QO. When was t il} th Ni 

\. It was on the TIithoor P2th 

CQ). State what the talk was 


( Votes toul 


foo oas phmateria ia 
COLLTESS 
i. iy talk WiaitiS. 181 thie first piace, t it 
+ should yay this money and that t shields 
neciately : that Wn) ¢ wa? Wa dul t! it Wwe Wer 


lo Lrurope at once OF as soon as Ne could 
znd that ar Hh tli he i” oe cf ar ult li prbin 
so that ina Very few months at the furthest he 
cll thre MOnNey We hcl |). L «out. Cilia 
honcls, 

iJ. W hat Pomis were those ( }>! Pend 
Lo urrcopy it that triomne 


A. the proposed to neg ttiate the bonds of 

Q). To what extent and und What mort 

sone Oly 

A. If recollect bry t. there AV aem Gh. Tt 
amount of wwhich | do not remember, but 
the SOOO, 

Showin’ the witness [n! t Bo attached 


ee . , ° , 
/ sea? " ‘7% . ae | : , : 
poatde It} thus C AlisSt, Sei WV ridie ah = 


+ 
i, ay Poe ith\ HroneyVy Wits Pol 
Company @idh vou sec the ormimal 
: ° 
COPS 4 
] ‘ . ——— — } 
Objpected to as immaterial and 3 


A. L lic 


. 


7 


lay of 


| j 
; . 3 * i 
ds threat ‘ei 


fe sstoorts 


is ( { 


limes [S60 


COmnrts tht] 


(i Fica€ 


the 


(| too tine scams 


im New 


rtamed as near as 


ills othice 


Wiis Mpecrative 


oho clone mime 
psecure our pre 


lated rene 
‘ 


Urraneements 


honds there. 


& 


Q). Who had it? 

A. 1 don’t know but | shall have to withdraw the statement 
[ made that [saw the original. [believe we had a copy of it. 

Q. From whom did you get the copy? 


A. It was furnished to us by Mr. Wileox, if I recollect 


ric hit. 

Q. You may state whether vour company has ever tre- 
ceived anvthing of the bonds of the St. Louis, Reokuk and 
Northwestern Rathway Company, or anything on account of 
the purch isc’, excep some shares of stock: 


A. No Ir. We received n thing exeept seme shares of 


(). What was it that induced the peninsular [ron Co. to 


enter mito the adereciment, Lexhilnt “A”: for the purchase of 


lal and irrelavent and incompetent 


AX. To secure our debt. or as much of it as possible. 


. i | e . oe * 
(Calliny the attention of the Woitine t Ixhibn “i if 
. ; - : . 5 ‘ ‘ 
tached Teo tive ball cyt complaint. ipyed Tie fourth Ciittise thereof, 
‘ 
the witness is asked : 
i li ~ i™ cim-WC'E } 


Q. Of vour own knowledge do you know whether the 


Peninsular Tron Co, ever authorized the reservation by Mr. 
Stone of the notes under the six hundred thousand dollar 


mortgage and the bonds and stock be used first in’ building 


additional railroad ? 

( hore cted te iis momaterial. 
A. Whether we evel authorized it, do vou ask 
(). Yes, Sir. 
A. Noosirt-we never authorized it. 
Q. Do vourremember the fact of their being commenced in 
the District Court of Lee County, lowa, a suit by Andrus B. 


, , —" : ' , 
Stone acaitist John Fallon, and all the ces/z Jie trusts unde) 
* / 
ee e¢ : ' , ; 
avyreement exhibit - \ tiv | CUPITISULAT fron ( (>, amone 


piance of thie service of notice bw th 


1 ¢} 
raat HCCC PM 


thre num! eT ana 
Peninsular Tron Co, in th 

A. Yes. sir: ] remember such suit and the acceptance of 
service by our company. 


(>. Will vou state whether the peninsular Iron Co. took 
| 
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any steps to look after that suit o1 defend or protect their in- 
terests mit or not, 

A. They did not take any steps in the matter; they did not 
vive itany thought or consideration ; in fact they did not sup- 
Pose they were directly mterested in the suit. We considered 
Mir. Stone was a sufhicient guaranty too, acting as our trustee, 
looking after our interests, and we left it entirely to him. 

Q. from whom did you receive the request to accept ser- 
vice, : 

A. I think from Mr. Stone | am notsure. [| think I can 
tell by reference: T will not savas to that. [do not know but 
the paper may have come to us through Mr. Wilcox (referring 
to paper.) [do not find anvthing to refresh my mind on 
that subject. 

QY. When you had the talk with Judge Edmunas that) you 
: speak of, state avhether vou believe his representations to be 
true, 


( jected toogs mnmaterial, 


A. I did. 
Q). You may state whether if vou had not believed that you 


would be secured for the amount of your advances including 
the value of your bonds, the peninsular Lron Co. would have 
signed the agreement Exhibit *.A" to gointo the purchasing 
pool, ; 

Objected to as incompetent and immaterial, 

A. No, sir. 

Q. What was it that induced vou to pay the money to Mr. 
Stone in New York. by what were vou induced to do so? 

Objected to as immaterial and: incompetent. 

A. Toenable him to secure the property for our benefit as 
\\ ell cts for the benetit of all othe creditors in) the pool. It Wiis 
represented to us tt could not be done otherwise. 

Q. What was the inducement to vour mind, which caused 
vou to do so? 

Objected to as incompetent and immaterial, 

A. | believed Mr. Stone was acting in wood fauth toward 


us, and that the prospect was very encouraging to say the 


415 


least of it, that through his action we would secure our debt 
finally out of the property and pay the claims. 

Q. You may state whether vou believed the statements 
made to vou by Mr. Stone in New York. 

Same objection. 

A. | believed the statements at the time, ves sir. 

Q. If vou hid not believed vou were te be secured by 
means of the mortgage on the road, and if you’ had not 
believed that you had a further guaranty by reason of the con- 
tract Exhibit *B™ of which you say you had acopy, what 
would have been the action of the Peninsular [ron Compan y 
in regard to paving any money or bonds to Mr. Stone? 

Objected to as incompetent and inmaterial. 

A. We should not have paid them. 

Q. Shortly before this‘suit was commenced will vou tell 
us Whether vou had an interview with Mr. Stone in New 
York in the spring of ISSL in regard to coming to some set- 
thement of this matter? 

A. I did. 

Q. What took place at that interview? 

Objected to as immaterial, 

A. We talked over the action that had been taken with 
reference to the placing of the bonds and the action of the 
company . I stated to him at the time that the call was made 
for our company to respond to take their pro rata of the new 
bonds, that T was ili mvself and not aware that the call had 
been made at all. [| told him it seemed to me unfair in as 


much as we had helped him m.the ongimal movement, and 


that I thought that we were entitled to our pro rata share 
of the proceeds and value of the property. IT asked him if he 
could not er would not reconsider the matter as far as oul 
company Was ¢ cerned ition he had taken and so pro 
° ? , ’ ' nd ’ 
vide that we should have our pro rata. He said he would 
look the matter up: that he was come to Keokuk tn a short 


time and he would lav the matter before the company and 


report to me their action on it. but | have never heard from 
him from that dav to this on the subtrect. 


Q. During the time which intervened from the date of 
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(), You mav state vour name, age, residence trai PHCCUDD AL 


\. Solon Burt, age yo, residence Detroit: m4 occupation 

thre manufactur ne of ron, 

Q). What relation do vou bear to the Peninsular Tron Com 
pany, of Detroit: 

a beled thre positron of secret ik and treasurer, 


(). Llow long dave vou held that position? 


<* 


| 
| 


A. IT cannot tell without referrin to the | 
Q). About how long: 


A. | think | have held it for ear Dust ten veurs anvw iv. 


' ae , 
} Pristps il littl bOonlere yr, 


(), Do vou remember that the Peninsular Tron Company 
ad some bonds of the Mississippi Valley and Western Rail 
wav Company, which they got through the Adrian Car Man 
facturing Company ¢ : 

1, Beh oer 

(J). Do vou remember the fact that inthe vea N74 and 1S75 


! " " 
Were Was a Ttorectosure of the mortvave on the property of th 
at ‘ 


NL ississippt \ calle \ inl \\ CSTCTH cer iwWiil\ Company. 


ii ( of ctthy A 
, , . , 
Htgeony Ler Lia | CTMMTisthial | conn 4 tT a) peviedi im prercrk te) 
purchase the property at the Tore stipe sale 
’ w ' 


A; NI \ Hp re sso in that the first | ecard of it 1 fy 


' ' \\ i (stl) 
| Dnt ‘ ‘ : . ~ = ‘ 
Mer. John Burt, after a visit to Adrian: would not be positive 
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mm) him «of 


Nir. Wilcox: heard trom at 7s [Wool am not t 
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} ve 


\ the Company 
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sitter one of the mectines of thie : i \cdrian. 
' 
a |) vou remember the ofa sutom lowa in 
, > : ’ : 
which Andros BR. Stone was thi mMpianant ane mm whic 


ric 1« ninsula 
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A. recoliect of notice having been sent to thre I CUMS UA 


[fron Company from Mr. Wilcox. 


ais 


Q. Do vou know whether the Peninsular Tron Company 
took any steps to defend that suit or to protect their interests 
out there. 

A. They did not except as it was left with Mr. Wilcox to 
attend to the matter. 

Q). Why did not the company take steps to look after their 
interests? 

( hyected to as immaterial. 

\. I was told by Mr. Wilcox it was a matter of form to 
determine the interests certain parties held, 

Q. What parties. 

A. I think his name was Fallon,or some such name as that. 
| think John Fallon; John Fallon, but Lam not entirely familias 
with the name; it was brought to determine the interest he 
held in the road. He set up some claims which Mr. Stone 
and the others did not deem just, and they of course wanted 
to determine what his interest was in the road, 

~*~ Q. What, if any information did you have in regard to your 
interests being litigated in that suit? 

Objected to as immaterial ancl incompetent. 

A. Twas told by Mr. Wilcox or by a letter that it did not 
prejudice our interest in the road. 

Mr. Anderson: The answer is objected to as incompe- 
tent, 

Q. Were you present at a meeting of those interested in 
this railroad property which was held in Cleveland at one 
time? 

A. Fee, 

Q. When was that? 

A. T could not say. 

Q. About when? 

A. I have no data on which to fix it. 

Q. Can vou state whether it was before or after this suit in 
lowa? 

A. It was after. 
Q. Will vou tell us what took place at that meeting? 
Objected to as immaterial and irrelevant. 


A. IT could only give a general outline of-it; the impression 


red from sharing in 


viained from twas that we 


the distribution of bonds through t! 


(). When was it vou first 


<* 
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ust pre mous to thus 


Q bkrom what source did vor 
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was from some information | 
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heen as to paving anv bon 


jet pe ¥ (oP? sevtdye 


to the members 


A. Dhe, woot let it have 


ce OWI thet meyvy cro anvthing from thie oll le 


i Vrit . 
viven this money to secure, or not they would get their mone, 
i IV Wal ' 
C. Wi wu state whether to vour knowledge, the Penn 
sular tron ¢ has received anvthing on account of that) pun 


\. Never has recetved anvthn rFexcept stock. 


‘ , . , a | } *1) 
howing the witness Exhibit “Ic” attached to the ball of 
1? . . t 
CO | tand calling his attention to the fourth paragraph 
Tike le ot. bie Is iskead ° 


(). Whether of vour own knowledee the Peninsular [ron 
Nir. Stone of the 


C(’o. ever did consent tothe reservation by 


. ] } ! ' |. P ’ 
nerhnt to use the stock and bonds and notes of the New Com 


of the consideration received by him on. the 


’ | ? 


] | ie 
al for the building of the additional road, the 


‘rhave consented to anv. su 


Obrected to as immaterial and irrevelant 
\. it neve} clic 
Q. Of the twenty bonds which were paid in by the Penin 

sular lron Co. do vou know how many thev got from the 


orginal 


\. Seven 
(). Where did you iran the other t teen bonds 


1? ' 


A. \\ e advanced fhe money where the othe prrrtie would 


not pav for them we paid for them. 
; 


: 
(). LTow much cid you pth apiece fol thine’ 
Olyected to as immaterial. 
\. I think somewhere inthe netehborhood of S250. 
~- 


} ] } 11 : . - . 
(). As to the bonds, vou could not tell without) referring 
. } - 
to your books? 
, ‘ ,% ° 1 = J 
A. L could not tell without referring to the books. 


Mir. Anderson: The cross-examination of the witness is 


wiuved Soron BuRT. 
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Sworn and subscribed to before me. this Sth dav of Novem. 
her. A. DB ieee Hierscier. Wuiraker. 


L nited States Commissioner. 


“United States of America, 
lrastern District of Michigan. 

[, Herschel Whitaker, a United States Commissioner, for 
sand District, do hereby certify that in purstiinee to the stipu- 
lation hereto attached, on the “24th day of October, ISSY, there 
appeared before me at my office in the Newberry & MceMil 
lan Building, in the city of Detroit and state of Michigan, thi 
witnesses John Burt and Solon Burt, whose names are men 
tioned in the abo C stipulation ; that at said time ana prtine ( Nir. 
W. A. Underwood appeared on behalf of the complainants, 
and Mr. James Hl. Anderson as solicitor for defendants; that 
lL swore said witnesses to testify to the truth, the whole truth 
and nothing but the truth; that they were examined by counsel 
for complainant as appears in their testimony hereto annexed, 
and their testimony was taken by me and reduced to writing, 


and I do further certify that the foregoing is a copy of the tes- 
timony of said witnesses and of all the testimony given bv said 
Witnesses on said hearing. 


In testimony whereof, | have hereunto set my hand and 


son. (me. day a. op lore 
\ ComM™M’R's } Hlerscurr. WiaitrakKeEr. 
) SRA. F L. S. Commissione: 


No... In the Circuit Court of the United States, for the 
District of Lowa:in chancerv. The Peninsular Iron Com 
pany ef a/, complainants, ss. Andros B. Stone ef a7 defend 
ants. Opened and filed Nov. 1, ISS2, by order Judge 


MeCrary. HI, RK. Love. Clerk. ri born | Leech, D.C. | 
IN THE CIRCUIT COURT OF THE UNITED 
MEAL ES. 

Disrri t «o} low ss = RM. \. ha a 

Peninsular [ron Company, 


‘ss, iat fern 
Stone. \ 


both, 20th and 2 Ist, FS®2. 


WITNESSES J dire j (‘ross Ex) Re Direct Ex'n Re- Cross Ex'n 


Po “sees inweren STATES CueceM tm lige Disrricd ‘> 


imwa. AT A EKO. 


PENINSULAR IRON COMPANY 


oo | 


ANDROS B. STONE et al. 


" ' ‘ ' . ‘ . 
ltas hereby stipulated and agreed that inp pursuance of the 
vootE | L. 3 } 
order heretofore mick relative to the takme of evidence mn 
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’ | . } | . a ‘ : ; aagt 
WM is Hereoy agreecad OM as CNN is too take the evidence of 
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be preoddticed on thie pcairt | reTeCnaanet pp the Every ¢ entitled 
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catise, to be rend 1 iC hcs ( the al r the thame of siatid 
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(has. Secates bad beet icrted in the order as examiner at 
‘ 7 ‘ } ’ | ! j 

\ Ort D4 E lt tilt { so eaG ts ! s.fl¢dd Cy CMC rLd.i' 4 Petiheh 

y shiort-la t Vosated CNxaibiner tbe reduced fo loneg hicenned. 
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traced cadte Wie s Witte nh ctrl sth ( Chea ONG lte The Woe 

thesses caidh DON them subsertbed Mi sworn to respectively. with 

LTDA efleet IS Tf Scttaie ul been written out isn thy cui sfpons 


ah propounded. 


Dec. ga™ BON ee 


“\. A. USSD WOOR. 


. ; : 
he TREE rraoys tip? 


TO ee. 


1h 


Ix tne Untrep Srares Cirevir Court. Distret +o 
IOWA, AT KEOKUK. 


PENINSULAR IRON COMPANY, 
et al. 
VS. In EQuimtry. 


A. B. STONE, et al. 


, 
é 


The deposition of Andros B. Stone, a witness on behalf of 
the defendants in the above entitled cause, taken pursuant to 
the stipulation hereto annexed, before Charles Scates, special 
examiner in said cause, at the office of the Union Iron and 
Steel Company, room 5, No. 89 Madison street, Chicago, 
Cook county, Illinois, on the roth, 20th and 21st days of De- 
cember, A. D. 1882, W. A. Underwood, Esq., appearing for 
complainants, and James Hl. Anderson, Eesq., appearing for 
defendants. 

Andros B. Stone, one of the defendants, produced as a wit- 
ness on behalf of the defendants, was duly sworn in said 


cause by said examiner, and testified as follows: 
DIRECT EXAMINATION BY MR. ANDERSON, 


Q. What is your name, age and place of residence? 

A. Andros b. Stone, age 58, residence New York City. 

Q. What relation do you sustain to this suit?) Are you not 
one of the defendants? 

A. | am one of the defendants in the suit 

Q. Are you the A. B. Stone who was trustee for the pur 
chasers of the Mississippi Valley and Western Railway under 
the contract of March 27th, 1575? ‘ 

A. Yes, sir, I am. 

Q. How did vou first become interested in the Mississippi 
Valley X Western Railway 3 

A. By being president of the Decatur Rolling Mill Com 
pany, which company sold rails to the railway company. 


a | 


at W hat Wis the value of the ras s ld by the Decatur 


cm ni i i 


td 


a 


j24 


_* 
Rolling NIal} ( (pli pd dtd tor Dhae \Ii- Iss1p pol \ illey X \\ estern 


Re ailwaay Company 


| ° ' e ’ - * . } 
() e*fauqi fT by\ counsel for complainants as phmateriio ane 
' i 


\. | »the amount of about S1O4,000 OF S1O5.000., 
(), How was the Decatur Relling Mill Company paid for 


_¥ 13, notes of thre ru AWats CoPDD PATS secured ty\ bores of 


prtniyv. 
C). Tn whit proportion were the notes secured by the bonds 


cof thie NI ississippi Valle \ and Woestern Railway (om 


2. \t the. rate of SCHOO) of bonds for cach 51.000 worth 


of notes. 

Q). Ta what way were these bonds of the Mississippi Valles 
& Western Railway, which were given to the Decatur Roll- 
ing Mill Company as security for the notes, secured them. 


scl\ ce. 
A. By a mortgage upon the road. 


i What was the date of the moroeage Lipper the road? 
What mortgage was it: 
A. | think it was a mortgage of March 12th, 1872. 


(), Who were the parties who owned the Decatur Rolling 


<* 


, 
Mill Company ? 

A. Mr. Amasa Stone, Mr. Dan P. Eels, W.H. Harris. 
Leandér M. Tlubby, T. P. Handy, Henry Chisholm, Tra 
Harris, PE think was one of the stockholders, and myself, 

Q). Wall vou be kind enough to give the respective interests 


Which each held in that company ? 
\. masa Stone held 60-250, W. TL. Harris, s0-250, Dan 
I. Eels ro-250, Henry Chisholm 30-250, T. P. Handy 15- 


co, LL. M. Hubby 15-250, Ira Harris 10-250, and myself 


\nsawer obrected by counsel for complamants as bemye im- 
material, and also for the reason that: it: is not the best: evi- 
dlenee. 

Q. In what way was the road encumbered, if in anv way, 


at the time when the morteave of Mareh t2th, ISa2. was 


’ 


12.) 

made, and state when you discovered the encumbrance, if 
there was such? 

\. It was encumbered bry il prio Mmorteracve on that paortrearn 
of the road extending from Keokuk to Quinev. 

Q. llow much was the morteave for: 

A. SSOOQWO, T think. 

Q. Had any bonds been issued under that mortgage, and 


if so. in whose possession did you ,find tl 


em? 

A. They had been issued and they were in possession of 
tohn B. Alley, of Boston, 

QQ. In what Wall did John I. Allev hold them -as owner of 
the bonds or as security for a debt: 

A. SCCUFILA fora debt. 

Q). Hlow much was the debt for which he held them? 

‘A. It amounted to about S050) to SV LOO, exclusive 
of hCG rucd ite rest. 

(). W hat steps, if any, dict you tuke, as president of the De- 
catur Rolling Mill Company, to get rid of this len? 

A. T endeavored to raise money to take up the lien,- and 
made application to my brothe for means to take it up. 

Q. Did vour brother advance the money, and if so, how 
much? 

A. He did advance the money to the extent of S229,0002 

Q. What is vour brother's name? 

A. Amasa Stone. 

Q. To whom did he advance this money ? 

A. He advanced it in behalf of the Decatur Rolling Mill 
Company to John Bb, Alley. 

Q. What was.done with the money ° 

A. It was used to take up the len of John B. Alley and the 
homes, 

(). Was it so used? 

A. Yes, sir, it Was. 

Q. What, if anvthing, did the Mississippi Valley & Western 
Railway Company vive tothe Decatur Rolling Mill Com- 
pains for this SM pail to John B. Allev: 

A. It gave additional bonds. ' 


Q). HLlow many? 


40, 


A. Tt eave bonds. two for one. on the face of the indebt- 


CcLIess, 

Q). That would make 450 bonds, wouldn't it? 

* Yes, sIr. 

Q. The Decatur Rolling Mill Company, then, with the 
22S bonds which thoy held before, and the 490) thus given 
them, hela 77 bonds, didn’t they ? 

A. es, sir. 

Q). About what time did the Decatur Rolling Mill Com- 
potas ne ome Posse sseal of thes bonds? 

\. They became possessed of them in the early part of 
the season of IS74. 
() In the summer of IS74. what was the financial con. 


~ 
dition of the Mississippi Vallev and Western Railway Com- 


? 
py thle: 
pany? 
8 “ast ‘ry bad Lith Suit ‘re being brought 
. It wasin very bad condition. Suits were being brough 

avast it and lens filed, and they were without monev. 

QQ. What suit, if any, was begun to foreclose the mortgages 

, a ie . 

upon said road: 

A. A suit was commenced at the instanee of the trustees to 

s 


Pores lose the road 


(). Did vou, in the summer of IS74. make anv agreement 


a 
with any One relative to the paroline of interests in that road 
forthe purpose of a purchase on such foreclosure, and if: se, 
with whom: Please examine exhibit F attached to the pr 

tionin this case and state whether or not vou made such an 


mrrcement: 


LP? darlack Iphia. 

(). | rel T C2hat seer rTcenient were i \ purchases iad of ~~ 
curities of. the road 

‘A. Ther WOTS c\V¢ ral. 

Q. Was an eflort made | v vou and Mr. Fallon to have 


(> 


‘ 
‘ 


ier parties your inthat arrangement in pursuance Of Its 


| t ‘ . } 
it was unsuccessful. 


| 
1 


4 
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(). After the decree of foreclosure and ordet of sale of 
January 27th, IS75, was a further or other effort made to form 
a purchasing pool for the purchase of the Mississippi Valley 
anc Western Railway Company, and if so, what contract was 
made? And in this connection, please look at exhibit A to 
the petition in this case on pag 42 of the printed record and 
state what connection that extubit had with the effort to or 
yanize a pool? 

A. An effort was made to form a pool for the purchase of 
the road at the sale, and the contract, exhibit A, was the ar- 
rangement entered into by the different parties joining for the 
purchase of the road. 

Q). At what time did the different parties whose names are 
subscribed to that exhibit sign the same? And _ please state 
whether or not it was signed before or after the bid or pur- 
chase of the road by you on the 4th day of April, IS75, at 
the master’s sale? 

A. A majority of the parties signed the contract immedi- 
ately, and the balance of them very soon after, within ZO or 30 
days, and before the purchase of the property. 

Q. Can you state at what time you received that contract 
as signed by the parties known in these proceedings as the 
Adrian Car and Manufacturing Company parties whether 
before or after your purchase? sae 

A. It was before the purchase. [ cannot say how soon, 
hut it was before the date of the pure hase. 

Q. Will you be kind enough to produce in evidence in this 
case the contract, exhibit A, which was signed by the Adrian 
Carand Manufacturing Company people, and attach the same 
as an exhibit to your answer to this question? 

A. I produce the paper and hand the same to the examiner 
to be marked “exhibit Hg: 

Q). I will ask you to produce the one signed by .\. B. Stone 
and his associates, also, | 

A. I do so, to be marked “exhibit [1,” and attached to my 
deposition, 

Q. In pursuance of that contract, exhibit A, did you buy in 


that road? 


L clic, 
(), Wien? 


2 
hi \pril tith, US 6. 
in eee ol time of signing thi agreement what interest 
was held by you as assignee of the North Missour: Construc- 
on Company, licn holders, upon that road, and please state 
in this connection what the claim was and the amount of it. 
Mir. Underwood: IT would like to ask the witness from 
Whit | vs he i reading, 


Phe Witness: Memorandums [ made this morning. These 
are memorandums to refresh my memory. [ secured a lien 


of the North Missourt Construction Company hy purchase, 


—e 6 


mounting to SOOM and an additional claim. in connes 
tion with it of John B. [fenderson, amounting to S22 302.10; 
my all, SSOLPO3 4, 

Mir. .Anderson: Plow much was the len filed for by the 
North Missourt Construction Company ? 

* OAL TE think about S1TOOQ00, Not exceeding that. 

Q. In making the purchase, what arrangement was made 
by you? 

A. An arrangement was made to purchase the claim, wrth 
the understanding that the amount should not exceed S LOO, 
(MM the amount of the lens that inight be determined by the 
court, 

Q. In making that purchase, what iff anything, was said 
about protits to the North Missourt Construction Company? 

A. That there should be no protits; that they should be the 
mere chums without the profits; chums of money expended 
without the profits. 

fF lad the pL hase of the claim. of John 13. flenderson 
anything todo with their selling vou the lien without profits 
fol the cit tual mmount of thre MOHES ¢ 

Mr. Underwood: All the testimony in regard to the pur 
chase of the Tlenderson and the North Missouri Construction 


Company hens, and also the testimony which has been hereto- 


—e 


fore given in regard to the Allev transaction, is objected to 
ys i oer 
as being immaterial and irrelavent, 


A. lean only sav that we could not purchase the lien of 


$2) 


he North Missouri Construction Company at its cost) without 
purchasing Henderson's claim. 

Mir. Anderson: What relation did Llenderson bear to the 
North Missouri Construction Company? Was he interested 
in that company? 

A. I think he was. 

Q). Was he not also an attorney for the company ? 

A. Tle was. 

Q. In what way was the S6600O04 and the S22 50210 
paid to the North Missouri Construction Company and to 
yohn B. Tlenderson ? 

A. By notes which were afterwards paid. 

Q. By whom were the notes given? 

\. I think they were given by myself and associates or in 
behalf of TV Bsc ates, 

Q). What part, if anv, of cither of these amounts was paid 
by John Fallon? 

A. ~O part. 

Q. Did vou purchase other claims under the contract with 
John Fallon of June ISt4, and if so, what clams were they 
and what did they result to in the purchase under the foreclos 
ure proceedings of the railroad 7 

Counsel for complainants entered the same objection as last 
made, 

A. T purchased several claims. ! purchased one of the 
State National Bank of Reokuk, Towa, S0077.11, resulting in 
SY?10P.S6: one from the Union Bank ef Quincey, S10, re- 
sulting in 8427.58; one from the Hancock County National 
Bank, STLAOO, resulting in SOS.ES: one from Edmunds, $2500), 
resulting in SUO5.05, : 

Q. Had Mr. Fallon paid any part of the purchase money 
on these claims, and if so, vou can state what proportion he 
paid, if voucan from memory. 

A. He paid a small proportion on two or three of them. 
Mr. Fallon paid 83,816.) The amount that he should have 
paicl was S154 44..S0., 

Q. How soon after the purchase or bid by you upon the 


road April r4th, IS¢5. were vou apprised of the amount of 
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money that was necessary to be paid into court upon the pur- 
chase, and the amount of bond that would be necessary for 
you to execute upon the delivery of the deed from the master 
to you? 

A. I was advised by letter fron: Judge Edmunds. 

©. What was its date 7 

A. Under date of May Sth. 

(Y. Llow much money were you required to pay into court? 

A. S285.000. 

Mr. Underwood: I object to his stating the contents of. the 
letter. The letter is the best evidence. 

Mr. Anderson: What was the amount of bond required of 
you by the court? 3 

A. 100,000, 

Q. After you had received information that you were to 


. 


pay $255,000 into court and execute a bond for the amount of 
* $100,000 upon the purchase, what steps did you take to  col- 
lect the money to pay into court? From whom did you en- 
deavor to collect it and with what result 7 

A. Limmediately took steps to collect the money from my 
associates, and I secured the amount necessary. ° 

Q). Be kind enough to give to the examiner the ‘amount of 
money that was paid by each party upon that purchase con- 
stituting that $285,000, and by whom it was paid and the 
amount paid by each, 

Mr. Underwood: Are you reading from a paper prepared 
toy Mr. Baldwin: 

A. Ves, sir, it is a memorandum I had to refresh m4 
memory. From A. B. Stone, 880,441.52; Henry Chisholm, 
s4? 005.37: Dan P. Eells— that is the estate of S. Witt 
$85,086.38; T. P. Handy, $20,000.80; L. M. Hubby, 
SIT 812.05; Adnan Car Company parties, $24,856.75. There 
isa little allowance of interest amounting to 87.10, which 
makes up the S2S5,000, 

Q. In making the division pro rata between the parties in 
interest on the purchase of that road, in what way did you 
assess the amount to be paid by the Adrian Carand Manufact- 


uring Company people and what was the amount of it? 


A. It was assessed against them on the basis of their hav- 
ing only one half the amount of bonds, as security for the notes, 
that they originally claimed. 

Q. Did vou assess the same to them in gross, or did you di- 
vide it up, among the different parties in interest? 

A. Assessed it in gross. 

Q. Please look at Exhibit B to the petition in this case, on 
pages 44 and 45 of the printed record: and state whether or 
not the S30,S44.12, mentioned’ in that instrument, was the 
amount of money which: you assessed as the pro rata propor- 
tion to be paid by them? 

A. It Was. 

Q. Did vou undertake to divide up the amount of money 
so to be paid by them among the parties in interest in that 
company ? 

A. I did not. 

Q. Who was A. B. Stone and his associates, and by whom 
were they represented in that proceeding ? 

A. The associates were the parties in interest in the Decatur 
Rolling Mill Company, and they were represented by me in 
the proceedings against the road. 

Q. Did vou have a mecting in Cleveland, in June, 1875, 
about the time when that Exhibit B, to which I have called 
vour attention on page 44 of the printed record appears to be 
dated, relative to the raising of the money to be paid into court 
upon that purchase? 

A. We cid, 

Q. At that time did vou meet Mr. Wilcox, Mr. Angell, 
Mr. Burt, and Mr. Carpenter, of the Adrian Car and Manu 


facturing? Company people at Cleveland: 


A. I did. 
Q. When vou made the demand upon Mr. Wilcox, repre 


scnting the Adrian Car 3 NManufac turing Company people 


~” 


for the JOS44.12, which thev had agreed to pay under the 


contract of March Zith, ISio. what response did he make to 


the demand? 
~~, ar said he would have to bor ble THIOMCeY. 
Q. Did he pav the monev to vou when vou made the de. 


mand ? 


\ le did aftes wards, 
(), Dict itl thie fine? 
\ ont think he did. 


'» 


QJ. Please look at Exhibit Boon pages 44 and bo and ending 
On pace Moto ow hich -T have illed your attention, and state 
whether or not any other jarty mm interest knew of or con- 
So fto vour maki such anavreement as that: 

\. Phesy cid not. 
, 
). State the circumstances under which it was mac 
\. Pt was made because they wished to borrow the money 
mnorder to make the payments that we demanded from them. 

Q). Did any of the parties in interest inthe purchase of the 
\I ISSISSIPPI \ calle \ canned Wi ster IR caidas aan ( ‘OM PALNDY porter rt\ 
direct vou as trustee to make that agreement: 

A. Thev did not. 

Q). Did you pay the money mte court of the Lith day of 
June, ISt9, and if so, how much? 

\. LT did: to the amount of SNH 0000), 

Q. Were vou afterwards required to pay an additional 
amount, and if so. how much: 

ae ee ae tinal had to pay in SLM AOS, 

(), Did John leallon or the Llannibal and St. Jo. Railroad 
company or L. Worthington pay ing any money upon that 
purchase in pursuance of the contract of March 27th [Si 

A. They did not. 

Q. When vou hal to pay the additional amount did the 
\drian Car and Manufacturing Company people make an ad- 
ditional payment in pro rata proportion to the amount neces 
sary to be paid in: 7 

Me They idl not, 

(Q). Be kind cnough to tell us, Mir Stone, what the condi- 
tronof the Mississippi: Vallev and Western Railway Company 
Wats ds to its capacity to carn money as a ratlroad, when it was 
bought in by vou on the foreclosure sale in \pril, INGA? 

XY. It was ina shochkhine condition and had no connections. 

QQ. Tad it-power to carn more money than would pay the 
running EXpenses? 


A. ot had not. 


| 
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Q. What was necessary to be done in order to enable it to 


‘carn a revenue? 


Objected to by counsel for complainants as being immate- 
rial and incompetent. ‘ 

A. It was important to make a connection by extending it 
through to Dardenne to unite with the North Missouri road 
and thus make a direct connection with St. Louis. 

Q. Please look at Exhibit IC to the bill in this case on page 
(i) of the printed record, being the proposition in writing by 
vou to transfer the title of the property to the St. Louis, Keo- 
kuk and Northwestern Railroad Company, which had been 
purchased by you at the foreclosure sale of the Mississippi 
Valley and Western Railway Company, and state when, 
where and by whom that proposition was made or drawn up, 
and at whose direction the offer was made by you as contained 
in that instrument? 

A. The details of it were discussed by the parties in inter- 
estat the time of the meeting hela June Sth, at Cleveland, 
Ohio, and it was drawn-up by their instructions, 

Q. What instructions, if any, were given to you to make 
that proposition to the railroad company ? 

A. 1 was instructed to submit such a proposition to the rail- 
way company. | 

Q. By whom were you so directed: 

A. By my associates and the parties in interest in the pnr- 
chase of the road. 

Q. Please name those who so directed you? 

A. Amasa Stone, Dan P. Eels, W. HL. Harris, T. P. Handy, 
LL. M. Hubby, Cleveland Rolling Mill Company, Henry 
Chisholm, William Chisholm, The State National Bank of 
Keokuk, John Fallon, A. B. Stone & Co., assignees of the 
North Missouri Construction Company, W. S. Wilcox, S M. 
Carpenter, Porter L. Sword, The Adrian Car and Manufact- 
uring Company, and others. [ think there are one or two 
others. 

Q. Was any dissent made by any of those parties to any of 
the propositions contained in that offer. 


A. None whatever. 
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QQ. In pursuance of that direction did you make a deed to 
the St. Louis, Keokuk and Northwestern Railroad Company 
of the property which you had held as trustee for the parties 
who had signed that agreement of March 27th, 1845-7 

\. Tada. 

Q. In pursuance of that agreement was a mortgage ex- 
ecuted to secure SOOOQWO in note 

A. There was. 

(), Were the notes to be secured ly that nomyage evel 
executed or used in any way? 

A, Phe Were hever used, 

Q. What was the purpose for which that S600,000 mort- 
erage Wis exccuted ? 

Objected to by counsel for complainants as not being the 
best evidence, 

A. For the purpose of raising moneys to complete the road 
to Dardenne. 

Q. In pursuance of that agreement was a mortgage after- 
yards mide to secure the $ 2,700,000 bonds mentioned in the 
proposition, and if so, was the mortgage of November 10th, 
ISio, executed by the St. Louis, Keokuk and Northwestern 
Railroad Company, the mortgage that was so executed? 

A. There was; and it was the mortgage so executed, the 
mortyage of that date. 

Q. Was the $600,000 mortgage executed to Dan, P. Eels 
as trustee ever canceled, and if so, when was itas to the execu- 
tion of the two $2,700¥ KO) mMorteages: 

A. It was canceled prior, | think, to the placing of the other 
mormtyare, the 82,700,000 Mortgage. 

Q. Was it not on the same dav that the other mortgage 
was executed ? 

A. Possibly it was; I can’t state the exact date. 

Q. What knowledge or information did L. M. Hubby have 
of the execution of the mortgage of November 10th, IS75, 
and of the purpose of the company to extend the road from 
the terntnus as it was when you purchased it in April, IS74, 
to a connection with St. Louis? 


A. lle had full knowledge of it. 


» 


“ 


il 
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Q. Did he ever dissent to the execution of the mortgage? 
A. He did not. 

ia Did he ever dissent to the extension of the road? 

A. He did not. > 

(). After the road had been bidl in by you, and after the St. 
Louis. Keokuk and Northwestern Railroad Company had 
been formed, was the road extended ? 

Objected to by counsel for complainants as immaterial and 
irrelevant. 

A. It was. 

Q. How was the money for its extension raised? From 
whom and inwhat way were the amounts secured ? 

Objected to by counsel for complatmnants as immaterial and ir- 
relevant. 

A. Application was made to the parties in interest to raise 
the proportion of money from them according to the interest 
which they held. 

Q. Hlow were the moneys which they advance, if they did 
advance any, to be secured, and if by pledge, in whose’ hands 
were the pledges to remain 7 

A. Secured by the securities of the road, the bonds and 
stock, and left in the hands of the trustee for that purpose. 

Q. Can you state what amount of money was furnished by 
each of the parties in interest upon that arrangement? | 

A. I should have to refresh my memory. 

| The witness’ attention was called to the accounts on pages 
1} to O6, inclusive, of the printed record of the bill in’ this 
case by counsel for defendants. | 

A. Shall I give it in detail? 

Q). All T want is the amount of money that was advanced, 
if you can state by each. Tf vou can refresh your memory 
from that, well and good, and tf vou cannot, get it from some- 
thing else. If vou can remember when you look at that, 
state it. 

A. The moneys so advanced for the extension of the road 
were advanced by Amasa Stone to the amount of SOOO: FL, 
Chisholm, 825.000: Dan P. Eells, SoO000: T. P. Handy. 


$12,000; A. B. Stone, S590,000; and further advances, Dan P. 
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Hells, SLOQ002 Amasa Stone, STOO, amounting to Sv OW), 
exclusive of interest. There were further advances made by 


the issuing of notes; a note in favor of Hl. Chisholm, $5,000; 


232, Handy, $3.000: Amasa Stone, STOQ00; D.- P. Eels, - 


LO.0Q00: A. Bo Stone, $4,003.34; Amasa Stone, Sftooo; and 
further advances were made in 1877 by T. P. Tandy, $3,000, 
A. Stone, $4,000; A, B. Stone, $4,000, D. P. Eels, $4,000 
and D. P. Eels, $4,000, for which notes were given. There 
were further monies raised to the amount of SISS300, exclu- 
sive of interest, inthe shape of notes and drafts of the com- 
pany. Furthernotes were given to the Cleveland Rolling 
Mill Company to the amount of $121,002.50, advanced by 
Joel Thayer, $2600.00, 

Q. Hlow much was advanced by A. B. “Stone on account? 

A. SirdMnG.32. 

Q. What was this money which had been advanced used 


A. It was used for the construction of the read, to pay the 
obligations, 

Q. What was the debt to the Cleveland Rolling Mill for 7 

A. It was for iron and fastenings. 

Q. Llow were those amounts secured ? 

A. Secured proportionately by the bonds and= stocks held 
hy the trustee for their benefit pro rata. 

Q. Wasthe railway company in condition and earning 
money sufficient to pay those notes from its earnings ? 

A. It was not. 

Q. In IS87S a suit was brought in the District Court of Lee 
County, lowa, at Keokuk by A. B. Stone against John Fal- 
lon and all the other parties in interest in the purchase of the 
Mississippi Valley and Western Railway property. Please 
state how this suit came to be brought and for what purpose? 

A. It came to be brought for the purpose of detining by 
the court the interest that each party might have, and it arose 
in consequence of different parties claiming different propor- 
tions and not being able to agree upon what each should have, 
ant, in order to avoid all trouble, and not being able to_ settle 
the questions myself, I preferred that those differences should 
be settled by the court. 


/ 
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Q. What were the disputes or difficulties in the way of 
different parties making elaims adverse to each other in the 
settlement? State generally. 

A. In some cases parties claiming that they should have 
more than I considered they were entitled to have. 

Q. Were there claims made by some of the parties that a 
division of the property in your hands should be made upon 
the basis of debt due by the Mississippi Valley and Western 
Railway Company? 

A. It was in some cases. 

QM. Were some claims made that it should be on the basis of 
the result of the purchase of the Mississippi Valley & Western 
Railway Company ? 

A, Yes, sir. 

Q. Had you. any way vourself to decide these different 
claims? 

A. I had no way of deciding the question to my satisfac- 
tion. 

Q). Did you cause this suit to. be brought? 

A. I did. 

Q. Who did you employ as attorney? 

A., Judge Edmunds. 

Q. Was anyone else employed in that case as attorney, and 
if so, under what circumstances? 

;™ No, sir. 

Q. Did Judge Edmunds suggest to you the propriety of 
having the attorneys of any of the other parties join in bring- 
ing a bill for the purpose of getting a division of the assets in 
your hands? 

A. I think he did. 

Q. Who were the parties suggested and whom did they 
represent ° 

A. Gillmore & Anderson, representing the Adnan Car 
Company people, I think. 

Q. Were they anxious to have the basis upon which a divi- 
sion could be made settled by the decree of the court? 


A. They were. 
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(Q).. Who did you consider as representing 4 ou in the case 
during its progress * 

Ohbjected to by counsel for complainants as immaterial and 
irrelevant, 

A. Judge Edmunds. 

QQ. Did you ever after the said suit was instituted or after if 
was thought of tell Mr. Wilcox, or any of the other Adrian 
Car Manufacturing Company people that no interest of theirs 
was to be litigated in that suit: 

1. NO, SF. 

Q. Did youever make any statement to anyone that there 
was. any other purpose than the bone tide purpose of having a 
settlement made of the whole matter in vour hand as trus- 
ice fF 

A. 1 did not. 

(). What interest had the estate of S. Witt inthe Decatur 
Rolling Mill Company, for Whom yousay Dan P. Eels paid 
certain monies? 

A. As stockholders. 

Q). Didn't he originally hold an equal share with vou and 
Amasa Stone in the Decatur Rolling Mill Company, and 
when he died wasn't his stock taken by Dan P. Eels and W., 


Il. Llarris? 


A. I think he did hold the same tnterest with my brother 


and myself. 

Q). And when he died what became of his stock ? 

A. It passed into the hands of Mr. Eels and Colonel 
[larris, 

Q. What relation dia they bear to Mr. Witt? 

A. They were his sons-in-law. 

Q. And they took it in the interest of their wives? 

A. In the iterest of their wives and mother-in-law. 

(). After the decree in the case of Stone against Fallon: 
what, if anything, wis done relative to the stock of the com- 
pany provided for in the offer to sell of June, IS75, Exhibit FE 
to the petition ? 

A. It was left unissued until after that decree. 


Q). Then what was done with it? 


A. Distributed to the parties in interest in accordance with 
the instructions of the court. 

QIn accordance with the amounts or proportions of interest 
the parties had respectively as found by the court in that de- 
cree? 

A.. Yes, sir. 

©. I see by that offer on page 49 that it provided for the 
payment to A. B. Stone of SHAK) im cash, Please state 
What that S165.000 was and how it was paid, if at all? Did 
vou subscribe for $165,000 before that time? 

A. 1 subseribed for that SI65.000 of stock. 

Q. Was this money to be paid to you on that proposition 
the same $160, as had been subscribed for by you for 
stock for yourself and your associates? 

A. It was. 

Q. Did the money actually pass? 

A. Itdid not. 

Q. This is the same money that was paid mto court upon 
the purchase, isn’t it? 

A. Yes, sir. it 1s. 

Q. Was the money for the stock which you subseribed for 
vourself and associates ever paid in in cash by vou? 

A. It was not. 

Q. Was the money paid to you on this propesition or offer 
in cash? 

A. It was not. 

Q. After this proposition was made was the stock actually 
issued and placed in the hands of Eels, trustee, or did it re- 
main unissued ? 

A. It remained unissued. 

Q. Afterthe decree in the case of Stone against Fallon in 
the District court of Lee connty, Lowa, at Keokuk, did you 
have any settlement with John Fallon relative to his interest 
in the St. Louis, Keokuk & Northwestern Railroad and the 
Mississippi Valley & Western Railway? 

A. I did. 

Q. What did you pay to him for his interest and for whom 


did you pay it? 
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| paid him $ 125,000 in bonds, 125 bonds of the St. 


Louis, Keokuk & Northwestern Railroad Company, and about 
$12,000 in cash, or its equivalent. [ paid it for the St. Louis, 
Keokuk & Northwestern road. 

Q. What became of his interest in the Mississippi Valley & 
Western Railway Company aad the St. Louis, Keokuk and 
Northwestern Railroad Company upon that settlement? 

A. It was merged into the interest held by the various par- 
ties against the company. 

(). In making this setthement for the road you may state 
‘Whether or not it was favorable to the road, and if) ves, state, 
how? 

Objected to by counse! for complainants as tmmaterial, 

30 was, to the extent of about S 16.000, to the benefit of 
the company. 

Q. If John Fallon had taken the pro rata distribution of 
bonds in the suit in St. Louis, the foreclosure of the Missis- 
sipi Valley and Western Railway Company, can you state 
about how much money he would have received? He had 706 
bonds, did he not? 

A. toh wr. 

Q. blow much was the distribution to each bond ? 

A. SI2S8.56, making altogether S9O,76H0, 

Q. In IST, in January, a meeting was held of the board 
of directors of the St. Louis, Keokuk & Northwestern Rail- 
road Company, at Cleveland, Ohio, at which it was resolved 
to offer the bonds of the St. Louts, Keokuk & Northwestern 
Railroad Company, inthe hands of Dan P. Eels as trustee, 
to the diflerent parties in interest at the rate of OU cents on 
the dollar. Can you tell whether or not L. M. Hubby, one 
of the parties in mterest, was present when that course of 
action was settled upon, and if so please state what part he 
took. 

Objected to by counsel for complainants so far as it assumes 
the resolution. 

A. He was present. 

Q. Did he consent to take his pro rata proportion of the. 


bonds under those resolutions ? 
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A. Hle did not. 
Q. Do vou remember anything as having been said by him 


a 
at that interview in relation to his willingness or unwilling- 
ness to subscribe for and take his pre rata proportion of the 
honds? 

A. He said he could not take them: that he would rather 
lose the whole thing. 

(). Did he take part mm the «discussion in relation to the 
honds? 

A. He did to some extent. 

(). State whether or not he knew of the existence of the 
bends upon the road? 

A. He did. 

QQ). State whether or not he knew of their proposed sale to 
the parties in interest at off cents on the dollar: 

A. He did. 

QJ. I desire to ask vou, Mr. Stone, as a man having experi- 
ence insuch matters, dealing in railroad securities of different 
kinds, what, in your judgment as an expert, was the fai 
value of the bonds of the St. Louis. Keokuk & Northwestern 
Railroad Company at the rate of S20,000) per mile, $12,000 
of which were mortgage bonds, SS.4”) of which were in- 
come bonds, bearing interest at the rate of six per cent. pet 
annum, but upon which the coupons were either cut off o1 
were to be provided for by the purchaser upto July Ist, ISST? 
| ask vou what such bonds were actually worth in cash at the 
time, in the spring of IS@Y: 

Objected to by counsel for complainants as immaterial. 

A. IT should not consider them worth over 50 cents on the 
dollar, and in fact 1 do not know of any disinterested party 
who would have bought them at that price at that time. 

Q. Did you ever sav to Mir. Wilcox that in the suit of Stone 
against Fallon you would take care of his interest or the in- 
terest of the Adrian Car & Manufacturing people in that be- 
maeEr * | 

A. I did not. 

Q. What representations, if any, did you ever make to him 


in relation to that suit? 
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A. T don’t know whether I mode any representations he. 
yond the fact that I wanted to have it settled equitably by all 
parties. 

Q. It has been stated by Mr. Wilcox in evidence in this 
case that in June, 1Sa), vou told him that the amount of 
money represented by each bond of the Adrian Car & Manu- 
facturing Company people in tie purchase would be $374.51, 
party had paid in under the Adrian Car and Manufacturing 


Company on their bonds, and ST2S.56 distributed by order of 


being an aggregate of the $245.75, which he claimed each 


the court to each bond at St. Louis. Task you, did you make 
any such representations to him in ISa, and also whether or 
not you knew in IS75 or had any means of knowing what 
the prorata distribution to each bond would be in that suit 
im St. Louis? , 

A. T made no such representation to him, and [ had no 
means of knowing what the court might determine upon. 

Q. At what time did you know the amount to be distributed 
to each bond in St. Louis in the foreclosure of the Mississippi 
Valley & Western Railway Company? 

A. Not until after the master’s report had been finally ac- 
cepted by the court. 

Q). Was not that in IS74, more than two years after this 
time? 

A. Yeu, we. 

Q. Hlad you any means of knowing what amount would be 


distributed to the parties, prior to the final decree ? 


A. Thad no means of knowing what the amount would 
be, 

Q. Had you any data upon which you could make An 
fisuring prior to the time the court passed on the validity of 
the mechanics’ liens which had been filed in that case? 

A. IT had none excepting I saw it in a general way. 

Q. Was this general way interfered with in any way by the 
decision of the court on the mechanics’ liens? 

A. It was. ? 

Whereupon the further taking of testimony in this mat- 


ter was adjourned to 9 o'clock a. m., December 20th, 1SS2. 


— 
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December 20th 1882, 9 A. M. 

Parties met pursuant to adjournment whereupon the direct 
examination of the witness A. B. Stone was resumed as fol- 
lows by Mr. Anderson. 

Q. Mr. Stone at the time you soid the iron to the Mississippi 
Valley and Western Railway company for which you were 
given notes secured by 32S bonds, did you know, or did the 
Decatur Rolling Mill Company know of any prior encum- 
brance onthe road? | 

A. I did not. 

Q. Did the company? 

A. The company did not. 

2. W as it represented to vou that the bonds at the time 
were secured by a first lien on the road? 

Objected to by counsel for the plaintiffs as immaterial and 
irrelevant. 

A. It was. 

Q. Under what mortgage were the 450 bonds of the 
Mississippi Valley and Western Railway, which were given 
to you for the Alley debt, secured under the mortgave of 
what date? 

A. Under the mortgage of March 12, IS72. 

(). At the time when this Alley debt was taken up by the 
Decatur Rolling Mill Company, please state whether or nor 
Leander M. Hubby was cognizant of it and assented to it. 

A\. He knew all about the transaction. 

Q. Did he make any objection to Amasa Stone advancing 
the money for the Decatur Rolling Mill Company? 

A. He did not. 

Q. Can you state the number of bonds of the St. Louis 
Keokuk and North Western Railroad Company which you 
vourself purchased under the arrangement to buy them at 
fifty cents on the dollar. 

A. I cannot give the exact number without refreshing my 
memory from notes. 

Q. If you can, will you give me the number. of bonds that 
were apportioned to each party ? 


A. I cannot give the exact number. 
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(ROSS-EX AMINATION by Mr. Underwood. . 


negotiate the taking up of 


(). 13y whose direction did wal 
the Allev bonds: 


A. 13, thi bree aL nof the directors of the Decatur Rolling 


(), \\ necre wie thie Phic't at pad 


cf iz 
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held at which you were direct- 


A. We had two or three interviews in Cleveland. 

Q). Was there any meeting of directors held at which such 

tion was taken as to authorize vou to take up the Alley loan: 

A. There was no special meeting of the directors held, but 
directors and parties interested in the Decatur Rolling Mill, 
controlling the mterest, held meetings. 

( 
hele 


A. lam not sure whether there was a speci meeting held 


2. TPhenas | understand you there never was any mecting 


at which a resolution of that kind was passed ¢ 


to pass such a resolution or not. [think there was however, 


but there was several meetings held of directors and parties 
interested in the Decatur Rolling Mill Company, whereby 
it was agreed that the Alley loan should be taken up. 

Q. Tlow was the agreement made, in writing? 

A. TEthink it was verbally; it may have been in writing: 
think it was verbally however. 

Q. Do you know whether it was in writing or not? 

A. T can’t sav positively. 


Q). [lave vou got the written agreement, if it was in writ- 


Ine? 
A. T hay 
(). Plave vou any recollection of a written agreement being 


made: 

1. mo POSITIVELY. 

Q). [fthere was a written agreement made with whom was 
left: 


A. I think it was left with the then secretary of the com- 


) 
A. Col. W. HL. Harris. 
». Of Cleveland? 


<f } } » 


A. ¥em Mt. 
Q. Are you still interested in the Decatur Rolling Mill 
Company: 

A. The Decatur Rolling Mill Company has been merged 
into another company. 

Q. And the corporation is not in existence? 

A. And the corporation Is not in existence, 

(). Who has the records of the corporation ? 

A. I think that the present secretary of the Kansas Rolling 
Company has them. 

Q. Whois that? 

A. Be Vo eh 

Q. New you savy that Mr. Hubby knew that this Alley loan 
was to be taken up. Did you ever have any talk with him 
about it? 

A. I don’t know that T had any talk about it with him my 
self; think it was generally understood. 

A. Were you present at any time when anybody else talked 
with him about it? 

A. Yes. Of. 

Q. When and where? 

A. I think he was in the office of the Cleveland Rolling 
Mill Company two or three times when the whole matter was 
discussed, 

Q. Well, have you any recollection so that you can recall posi- 
tively that Mr. Hubby was there at any time when this mat- 
ter was discussed ? 

A. NO positive recollection: | think there was. 

Q. llave you anything more than a general idea that all 
the parties who were interested in the Decatur Rolling Nill 
Company were acquainted with the facts: 

A. Yes. sir, I think there is some writing in regard to the 
transaction by which authority was given. 

Q.. Have vou got that writing? 

A. I think it is in the possession of Mr. Anderson. 

Mr. [ nderwood: Ilave you got it. Mr. Anderson? 

Mr. Anderson: Yes. sir. (Handing paper to counsel. ) 

Mr. Underwood: This is the paper that was shown to Mr. 
Hubby in Cleveland, Mr. Anderson? 
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Mr. Anderson: Yes, sir. 

Mr. Underwood: Have you any objection to this being 
attached to Mr. Stone's deposition ? 

Mir. Anderson: Not at ail. 
» Mr. Underwood: Do you know the signatures to this in- 
strument, and are they the signatures of the persons they pur- 
port to be? 

As | do. sir: thes are. 

(J. This paper was made long after the other transaction, 
wasn't it? 

A. IT think that was made afterwards. 

Q).. About a vear afterwards, more than a year afterwards, 
wasn’t it? 

A. Yes, sir. 

Q. And the part that is signed by the parties, was that 


- 


made November roth, 1875 

A. I think it was; ves, sir, at the same time. 

Q). Isn't the first part of it merely a copy of an agreement 
which had previously been made between .Amasa Stone and 
Dyan P Eels, A. B. Stone, Tl. Chisholm and T, P. Handy and the 
date, November toth, «875, wasn't that the date of the paper 
which those parties made, and then subsequently to Novem- 
ber roth, 1875, didn't the otner parties whose signatures are 
here, including Mr. [lubby, execute’ this agreement at the 
bottom. Just look over the paper, Mr. Stone, and I think that 
will call your attention to about the time of it. [ ask you 
now if the signatures to the agreement at the bottom there, if 
thes were nol made some time subsequent to November LOth, 
ING? 

A. Noy, sir, at the same time, or within a week afterwards. 

Q. Now do you know whether at the time when the Ailey 
loan was taken up Mr. Hubby had any knowledge of it 7 7 

A. Ithink he did have knowledge. 

Q. What reason have you for thinking so? 

A. For the reason that Mr. tubby was in Cleveland, and 
we frequently met and discussed matters in interest in connec- 
tion with the Decatur Rolling Mill Company. 
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Q. Can you recall any occasion when Mr. Hubby was 
present When this Alley loan was discussed ? 

A. I cannot. 

Q. Can you say that vou recollect Mr. Hubby, being present 
at any time when this whole matter was discussed? 

A. Tam very sure he was present at different times when 
the matter was discussed. 

Q. Do you remember of his being there and taking part in 
the discussion 7 

A. Yes, sir; am not positive of any date. 

Q. And what part did Mr. Hubby take in the discussion? 
What was said by him? 

A. T cannot say. 

Q. Mr. Hubby is a man who has of late vears retired from 
active business? 

A. Yes, sir, from active business. 

Q. Ile has formerly been a man that has done a good deal 
of business? ; 

A. Yes, sir. 

Q. And for the last eight or ten years has not been engaged 
in any active business? 

A. Not that I am aware of. 

Counsel for complainants offered in evidence the paper 
produced by Mr. Anderson, and the same was marked “ex- 
hibit A.” 

Q. Now, Mr. Stone, from whom did you receive the con- 
tract of March 27th, 1875, which is Exhibit A tothe bill, the 
one which was signed by the assignees of the Adrian Car and 
Manufacturing Company, the Adrian Car and Manufactur- 
ing Company by H. A. Angell, the Fulton Foundry Com 
pany, and the Peninsular Iron Company? Who did you get 
that paper from? Didn't you get it from Judge Edmunds 7 

A. Very probably I did. 

Q. Either by mail or personally? 

A. I think so, but I am not positive. 

Q. What was Judge Edmunds doing in regard to getting 
up this contract? Who was he acting for? 

A. He was acting in behalf of myself and associates, 


. 
a \ Wee % tl spoke “rbpcotrt the J. Lb. Pd racte Pseotl ¢ lam. W as 
that a secured or an ubsece ured ¢ lain? 
r ., | hit, miderstana., was an unsecured clam. 
(). Did vou have any consultation with anv of Vvour asso- 
ciates with regard to parcha-ing the Henderson claim ? 
i Bones 
() Dual vou . =U \I flabby a revard to it? 
: 


ane , 1, Ite] 
| “ANd FRE REITER? Weiter re Wiis COnsulles or notin re 
ard ta tt. 
? 
4 \ OUSAV Vou wave Hotes to pret revi the Ele mderson claim, 


made by vou on behalf of vourself and asssociates. Did yoy 


me 


have any authority to act for yourself and associates in making 


i. Yes, SIT. 


CQ. Llow was dlenced —-in writing? 


~— 
- 
r 
~ 
— 
a 
_ 


\. I think it was venerally avreed upon without ans 
. writing 

Q). And when was the authority given to vou? 

\. L cannot vive the date, but at the time Mr. Llenderson 
WolLS up there Th thie parties connected with the North Nlis- 
sourt Construction Company, and it was at the time that the 
authority Wills GIVEN and the settlement Wis mace, 

(). Did you have any venel i power o1 authority to act for 
your associates tn the matter of this trust? 

A. IT think there was such an authority given in writing. 

(). Ilave you (rot it: 

* A. tam Psure that there was such an authority given in 
writing, 


Wiasthere such an authorits viven verbally ? 


by whom: 
Well, the majority of the parties mointerest.  7T cannot 
TIVE all the names, 

Q. You mean the majority of vour associates? 

A. Yes. sir; my associates under the Decatur Rolling Mili 
Company interest, 

Q. You have been shown Exhibit F to the bill, which is 


the contract with Mr. Fallon, made in July. IS74? 
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A. Ves. wt 


a8 You state in that exhibit that A. DB. Stone. for himself, 


anc as trustce for other owners of certain bartels, cUTbleotiey them 


a 


cas bonds. “Now, did you make that contract with Mr. Fal- 
lon in behalf of vourself and associate ‘ 
A. Yeas aif. 

Q. Ilad that authority that you have spoken of to act fo 


4 
: 


them been conferred upon you at that time? 


Piatt Priiea 
A It had brane 1} conferred lipo Tic’. 


Q. And it was under such an authority that vou acted and 


described vourself as trustee for yourself and others in making 


that contract? 
A. Yeu. sit. 


(). Now after that time did vou vet any other or further 


veneral authority tor act fe Your associates, us you temn them: 


A. I did get authority from time t me. aS Was required, 


or from a majority of the parties in interest authorizing me 
todo soin all matters connected with their interest and the 
company's. 


Q. You speak of vourself in that transaction with Fallon 


as being trustee for vourself and associates, holders of 77S 
bonds, ete. Were vou created trustee bv any Instrument in 


writing from those parties? 

A. Lam not sure whether I was acting as trustee under a 
written authority or ve rbal agreement. 

Q. If there was a written authority, have vou got it? 

A. It is not in my possession now. 

Q). If there was averbal authority, what were its terms ? 

A. Phe terms were to act forthe best interest of all parties 
inters sted in thre road, 

Q. Anvthing more than that? \ny limitations upon it? 

A. Lam not sure whether there were any limitations upon 
it, 

Q. Have vou any recollection of any further terms of that 
verbal authority, if there was one, than what vou have stated? 

A. Not in regard to that particular case. 

Q. Well, this was a general authority to act for the interests 


of all concerned. Ilave you any recollection of any furthe: 


terms of that authority than what you have stated? 


fou 


‘A. [ think there was special authority Piven Wm sOMe Cases, 


Q. Yes, in some cases, but | aim speaking now of this gen- 


cral autl v7 
2 ‘ Sil 
Q. Now. then, this contract with Fallon was made on the Lith 


day of Julvy IST Onthe ISth day of July, IS7 4. was there an- 
other contract made, a contract between the firmof A. B. Stone 
& Co. whereby the firm of A. B. Stone & Co. agreed with 
each other and the Mississippi Valley and Western Railway 
Company that the corporation contemplated in the agreement 
of Jul loth, IS¢4. called the St. Loouis, Keokuk and St. Paul 
Railroad Company, should by organized under the laws of 
Missouri and Lowa and should purchase the property and fran- 
chises of the Mississippi Valley and Western Railway Com 
pany, and should afterwards mortgage the same to secure 
bonds not exceeding in the aggregate amount the sum of S1S,- 
WOU per mile of actually finished and equipped road, and should 
pay SS75,.000 of such bonds, having the first three semi-an- 
nual coupons canceled as the purchase price of the said Mis- 
sissippi Valley and Western Railway Company, to be dis- 
tributed among the mortgage bondholders, lien and othe 
creditors of said last-mentioned road, according to their respec- 
tive rights; that possession of said property and franchises 
should be at once given to said Stone and this deponent under 
the firm name of A.B. Stone & Co. for and in behalf of said 
contemplated corporation, Do you remember of making such 
a contract as that between vourself and Fallon and the Missis- 
sippt Valley and Western Railway Company on the day sub- 
sequent to July Pith, IST4? 

A. TL don't think T made such a contract with the Missis- 
sippt Valley Railway Company. 

Q. Which was exceuted by the Mississippi Valley Railway 
Company and to be subject to the ratification of the stock. 
holders of said company ? 

A. T remember executing such a contract with Mr. Fallon. 

Q. Now, then, on the 4th day of August, IS74, didn’t the 
stockholders of the Mississippi Valley and Western Railway 


Company ratify said agreements, and didn’t you thereupon, 


40] 


the firm of A. B. Stone & Co., take possession of the railwav ? 

A. No, sir; not that IT am aware of. A. B. Stone & Co. 
never took ' ossession of the road. 

(), Well, do vou remembet whether the stock holders of 
the Mississippi Valley and Western Railway Company rat- 
itied those wvrecments or not 7 

A. | don’t remember. 

Q. Now, on the oth dav of August, [S74, didn’t vou and 
Mr. Fallon enter into a contract like this: “The tirm of A. B. 
“Stone & Co. is composed of A. 1. Stone and John Fallon 
“for the purpose of carrying out the contracts of July loth, 
“ISG4, between the parties, and of July, ISth, IS@4. between 
“said firm and the Mississippi Valley and Western Railway 
“Company, and for the purpose of adjusting all claims and 
questions connected \\ ith LI h prures hase of sud road, the or- 
soanization of a new company, the construction of said road 
sand the operation thereof, and for no other purposes what 
sever. Chicago, August oth, IST4° Signed, “A. B. Stone, 
“John Fallon?” 

A, Yes, sr. 

(). Le you remember of sccIny Nir. ballon in New York 
on the 2Sth dav of May, «875° 

A. Lecannot remember of meeting him at any particular date: 
met him there on several different occasions, 

Q. And did you not then in New York on May 2Sth, IS75, 
have in Vour possession and show to Mr. Fallon some pro- 
posed articles of incorporation upon which A. B. Stone had 
subscribed 110 shares, D. P. Eels had subserithbed 110° shares, 
r. P. Handy had subseribed 25 shares, Amasa Stone had 
cubscribed T10 shares, HL. Chisholm had subseribed 48 shares, 
and C. R. Mills, by A. B. Stone, had subscribed 55 shares, 
each share being STOO, and did you not have such proposed 
articles of coporation of a new company to operate the Missis- 
sIppl Valles and Woestern Railway, and ~P}OOW those articles te 
MIr. Fallon: 

Objected to by counsel for defendants as not heing cross. 
examination and as being tmmaterial and irrelevant 


A. IT am not sure whether I showed them to Mr. Fallon o1 


4.2 


not; I notice here Mr. Hubby’s name attached for 25 ‘shares; 
whether that was an agreement’ or whether it was merely a 
memorandum [Tam unable to say now. | 

(). And did not those articles contemplate the formation of 
the St. Louis, Keokuk & St. Paul Railway Company to be 
incorporated under the laws of Missouri: 

Ohjected to by counsel for defendants as immaterial and 
irrelevant and as not being proper cross-examination., 

A. They did; at various times Mr. Fallon came over to 
New York to see me and brought various kinds of papers for 
re-organizing the company. My impression is that all those 
plans were promoted by Mr. Fallon, 

Q. Were not those articles of corporation that I speak of 
and have questioned you about, prepared by Judge Ed- 
munis? 

A. Possibly they may have been. 

Q. And didn’t you at that time say to Fallon that you had 
arranged to obtain money on the creditof the whole property 
on a temporary contemplated loan of eighteen months, and 
then before the expiration of the eighteen months to borrow 
it in a more permanent way on the mortgage bonds of the 
corporation ? 

A. [don't think I did for that length of time? I think two 
vears, 

Q. Now after that time, May 2Sth, IS75, did you see Mr. 
Fallon from that time until after vou had made a deed of the 
property to the St, Louis, Neokuk & Northwestern Company 
on June [7th, IS75? 

A. [did not, excepting in St. Louis on the 16th dnd morn- 
ing of the 1ith of June. 

QM. In St. Louis at that time who was with Fallon there? 

A. T don't remember of anyone being with him. 

Q. Was that the time when you say you had a talk with 
him about the terms of selling the road? 

A. Yes, sir. 

Q. Did you show him this offer of sale, Exhibit E ? 

A. I think I did. 


Q. It was prepared then, was it? 


A. I think it was. 

Q. Who was present with Fallon 7 

A. I don’t know that anyone was with Fallon. Judge 
Edmunds was with him at different times; no one else. 

Q. Now, did you take any written consent from Fallon to 
sell the road upon those terms? 

A. I think so; ves, sir. 

Q. Have vou got it? 

A. I think it is in the possession of Judge Edmunds or 
Mr. Anderson. 

Mr. Underwood: Have vou got it, Mr. Anderson? 

Mr. Anderson: No, sir. 

Mr. Underwood: Then the consent which he gave you to 
those terms were in writing? 

A. | think it was. 

(). That is your best recollection ? 

A. That is my best recollection, It certainly was assented 
to by him. 

Q. Mr. Fallon is now dead, isn’t he? 

A. I don’t think he is dead; I don’t know that he is. I 
think Mr. Shields is. 

Q. Fallon afterwards assigned his interest in the property 
to James Shields? 

A, Yes, sir. 

Q. And Shields, after you commenced the suit in Iowa, 
sued you in the Supreme Court in and for the city and county 
of New York, did he not? 

A, Yes, sir. 

Q. The suit was not against the Railroad Company, but 
was against you individually? 

A. Against me individually. 

Q. And was not that suit based on the charge that in or- 
ganizing the St. Louis, Keokuk & Northwestern Railroad 
Company, and conveying the property to it you had acted in 
violation of your trust and without consultation with Fallon? 

Objected to by counsel for defendants as not being the best 
evidence. 


A. I suppose it Was, 
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(). Didn't the petition, after reciting the various contracts, 
and the fact that vou had bought in the road at the foreclos- 


ure sale, ch ree As LOLOWS lf read to you from the petition, 
paves 21, 22. 23 and 24, commencing at the second paragraph ? 
‘Instead of oreanizing the id St. Loum, Keokuk & St. 
“Paul Railroad Company under the laws of Missourt and 
lowai from the porties in iiterest mn accordance with said 
ments, mnmediatels after sauicl sale, siticl defendant iisso)- 
sciated with himself various parties, some of whom were 
-entire strangers to all and singular every of the agreements 
~ aforesaid, and many of whom had neo claim of interest in 
“the subject matter other than thes were among the cestu/ 
‘gue trusts of A.B. Stone under the contract of July lath, 
“ TS6b: and with them he organized a corporation under the 
‘laws of the State of Lowa alone, calied the St. [auts, Neo- 
“kuk & Northwestern Railway: that in the organization: of 
“this last named company neither the said Fallon nor this 
* plaintifl as his assignee, as hereimafter stated, had any par- 
“ticipation or voice, nor were they consulted with regard 
‘thereto, and have never received any stock or securities of 
“said company. And plaintiff. is advised and submits,” ete. 
Was not that one of the charges of the petition? 
A. Tt wasy which T denied the truth of most) emphatically. 


Q). In that suit vou put in an answer didn’t vou, Mr. Stone? 


In that answer did you state as follows? “And = in 
-further answering, this defendant SUVS, and so states the fact 


Sw» 


“tobe, that by the terms of the agreement of March 27th. i874. 
o> VW hich the sic John I~ ‘lon executed, its afores:ud, this defend- 
sant was authorized and empowered ‘to convey satd properts 
sas a majority it interest of those signing the said agreements 
“should direct; that a majority in interest aside from said John 
“ Pallon did direct this defendant to convey the said property so 
“purchased as aforesaid to the said St. Louis, Keokuk & 
~ Northwestern Railway Company upon the terms contained in 
“the said offer of sale of this defendant, and therefore there 
“being a majority without him, this defendant did not deem it 


‘necessary to consult the said John Fallon in relation thereta.” 


bow 


A. That is the answer, evidently; but [I do wish to state 
that he was consulted on the night before the sale and the 
morning before the sale, 

QQ. That answer was under oath, wasn't it 7 

A. Yes, sir. 

Q. And was used in an attempt to dissolve the injunction? 

A. I think it was. 

Mr. Underwood: We ask Mr. Stone to produce a lettes 
written by Joel Thayer to me dated August SUth, IS75;) one 
dated October Ist, ISG. and one cated Nove mber ‘ith, ISG). 

Mr. Anderson: To the production of which defendants ob. 
ject because they are not relevant or material. 

A. Thave not those letters in) my possession in) Chicago. 
[f I have them at all they are in my office in New York, 
When I return to New York I will make search, and if I find 
them I willsend them to the clerk of the United States Court 
at Keokuk, or to Mr. Anderson, my attorney, and will file 
them as exhibits to this, my deposition. 

Mr. Underwood: [Showing paper to witness. | Do vou 
know in whose handwriting that is? 

A. That is mine. 

Q). The signature is yours? 

A. Yes, sir. 

| The paper was marked for identification by the examiner 
*\, Charles Scates.” | 

Q. [| Showing witness another paper.| Do you know in 
whose handwriting that ts, both the bedy and the si@nature? 

A. That Is mine. | The paper Wits marked for identifica- 
tion by the examiner, *Y, Charles Scates.” | | 

Q. Showing witness another paper] In whose handwrit- 
ing is that, the body and the signature: 

A. It is mine. 

[| The paper was marked for identification by the examiner, 
“Z. Charles Scates.” | 

Q. You have spoken about a meeting in Cleveland at which 
Mr. Wilcox and some others were present, at the time of 
which meeting the contract Exhibit B, to the bill was executed, 


Do vou remember who was present at that meeting? 
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A. Mr. Wilcox, Mr. Angell, Mr. Carpenter, and [think 
\Ir. but, of Detroit. 

Le Was Mr. Thay er there: 

A. I dow t think he was. 

Q. Are you confident about Mir. Burt of Detront being there: 
\. Lam not positive, but my impression is that he was there. 
Q. What was the subject: of discussion at that meeting: 
A. The raising of the money. 

Q. Judge Edmunds wats there, wasn't he? 
A. Tem, ait, 
(), And whereabouts was the meeting? 

A. It was held in the office of the Cleveland Rolling Mill 
company, : , 

Q. Do you know whether any part of it) was held at the 
Kennard louse ? 

A. | think we were together at the Kennard house, but | 
dow t think any arrangements were concluded there, | 

(). Noy ne arrangements were concluded there? Tlow long 
did that meeting continue? 

A. It lasted something tike about tive hours with the ex- 
ception of bemg interrupted for dinner, 

(Q). There were several propositions made, weren't there, in 
regard to some method of sccuring this money that) was pro- 
posed to be advanced, but none of them -were acceptable to 
hoth sldies, or were accepted by hoth sides until exhibit 13 Was 
made, were thes ; 

No sir. 

Q. Do you remember who it was that drew up Exhibit RB: 

A. Why, [dont remember. 1 think it was Judge Ed. 
munds. [wont be positive. 

Q. At that time was there any other subject under discus- 


sion except the raising of the money and the means of doine 


A. I don’t think there was. 
Q:- You knew Mr. Wilcox? 
\. Very well. 

¥. Did vou know who he was, what’ relation he bore. to 


those securities ” 


4 
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A. Only from his representation that he was one of the as- 
signees of the Car and Manufacturing Company. 

Q. You understood that he and Mr. Carpenter and a gen- 
tleman named Sword were the assignees of the Adrian Cat 
and Manufacturing Company ? 

A. Yes, sir. 

Q. That company had failed some time before — that was 
your understanding at that time? 

A. Yes, sir. 

Q. Were you not also informed at that time that the most 
of the bonds which the Adrian Car and Manufacturing Com- 
pany had originally held had before that time been delivered 
around to their creditors? 

A. Iso understood from) Mr. Wilcox, that they had been 
distributed. 

Q. You knew that the Peninsular fron Company, of which 
Mr. Burt was a representative, had some? 

A. Yes, sir. 

Q. And that Mr. Thayer had some, or the bank of Skane- 
teles? 

A. Yes, sir, 1 knew more particularly about Mr. Thayer, 
hecause he had them in hand: didn’t understand about the 
others. 

1. Were you also informed that David Preston & Co.. of 
Detroit, had some, and that Landon & Co., of Chapinville, 
Conn., had some, and that George Jerome had some that were 
proved in his name? 

A. I didn’t know of any being held by any of those parties 
excepting I was informed that Preston had some. The othe: 
two parties, I didn’t know that they had any at all. 

Q. Now vou state that Mr. Wilcox said there that if they 
raised this money they would have to borrow it? 

A. Yes, sir. 

(). Was it also stated hy Mr. Wilcox there that in order to 
vo into this arrangement, he would have to see the various 
parties who held these bonds and get them to go in and raise 
their proportion of the money, and he wanted this paper for 


the purpose of showing them. 


boys 


(Qhyected to by counsel! for defendants as bemeg INncOmMpe- 
tent and irrelevant. 

\. IT think he did. 

(). Did vou know how many of these bouds were held by 
Wilcox, ¢ ippentes end Sword, as USSIZNCES, at that time? 

\. After the distribution that they had made, 

() \t the time wt 1 they were there in Clk veland: 

\. TE knew of the number that were held by the Adrian 
Car Company orginally, | | 
Q. But did vou know how many they had at that time? | 


A - 20s ot: 


(). That they had any more than eight: 


(). Now, vou spoke about the method in which the assess 
ment was made. Dil vou figure out the issessment, or Judge 
Pedimunds: 

\. Judge Edmunds did. T examined his figures afterwards, 
howeve - 

CQ). And wasn’t that assessment made on the basis of in- 
debtedness? That is, that the Adrian Car and Manufacturing 
Company had $125,000) of indebtedness against the Missis 
sipi \ alley & Western Railway Company, having 12> bonds 
to secure that much indebtedness, and Mr. Fallon had 706 
bonds to secure something like S2S0,000 of indebtedness — he 
had more security than anybody else -and you and your as- 
associates had 77S bonds to secure, | think- three hundred and 
come odd thousand dollars of indebtedness —-S5S0,00)—and 
Wasnt the assessment that was made on the parties made in 
ie proportion of the indebtedness which they had against 
the Mississippi Valley & Western Railway Company instead 
of being upon the number of bonds? 

A. You mean of all the parties? 

QQ. Yes,sit: wasn’t the assessment of all the parties made 
upon the basis of the indebtedness? In other words, Mr. 
Stone, wasn't it the proposition that the parties there should 
share in the property of the read in.accordance with the 


amount of actual indebtedness that they held against it; Mr. 


. Be ; : 
Fallon havine FOO bonds should not share in accordance with 


the number of his bonds, but in accordance with the amount 
of actual indebtedness that he had, which Wiis only about 
$280,000; that the Adrian Car and Manufacturing Company 
parties, those who held thei bonds, should share, not tn pro 
portion to the number of bonds they held, which was only 
le. but in proportion to the amount of the ndebtedness. 
Which was 8125000, and that vour parties, vourself and asso 
clrites, with @¢S bonds, should have an interest in the property 


mn accordance with the amoqent of indebtedness that thev were 


held to secure thet > TEAL } a Or WV hy irCcVel if V cis. Weere nt 
vou all to share in the property im ac rdance with the amount 
of tndebtedness that vou hela ao Lint 1? And Witsti t thie 


assessinent made upon that basis? 

A. IT think such was the case. 

Q. Now [ will call vour attention to it a litthe more: That 
there was a lien afterwards found in favor of the assignees of 
the Adrian Car and Manufacturing Company ? 

A. That I distinctly remember. 

(). Now, that was not determined at the time’ vou were 


rot determined ? 


there in Cleveland, was it —that lien was 

A. | don’t think it was. 

Q. And the understanding was that if the parties shared in 
accordance with the amount of indebtedness that they had 
against the property it would not make any difference wheth. 
er the court found that len or not. Wasn't that the unde: 
standing there at that time: 

A. 1 don’t remember a discussion to that effect. 

Q. You don’t remember anv discussion to that effect ? 

1, ree ot, 

(). These matters were pretty fully discussed in regard to 
the claims of the various parties there at Cleveland, weren't 
they. and the amount of the assessment and how it should be 
raised? 

A. Generally so; ves, sir. 

(). And the discussion there, as T understood you a few 


minutes avo, Wills contined to the rising of the mane s nel te) 


those questions: 
A. Chietiv to the raising of the money. 
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Q). Then vot don’t know that they ever consented to the 


terms of that papers 

\. I think the: ict, 

2. i say, have you any Knowledge: 
_ | naive no pe reo kn wledye. 

(), Were vou present most if the time during tliat Meeting 
in Cleveland im pune? 

\. | should think praart of the time only, 

QQ. Have vou any knowledge of that paper bemeye submitted 
to Mr. Plubby- 

A. DT have no personal Knowledge of its having been sub- 
mitted to him. 

(). [lave you any personal knowledge of the terms that are 
contained in that paper having been stated to Mr. Hubby at 
any time before the Paper Wits mide? 

A. My impressions that all the parties in Cleveland under- 
stood the terms that were to be submitted. 

(QY. Were you present or do vou know of any oceasion? 

A. Pecannot specify any time or the exact place. 

(). Well, have vou any recollection of submitting the terms 
of that paper to Mr. Tubby: 

A. LT have none. 

as l call vour attention to Exhibit C of the bills you Valve 
such a receipt as that to Mr. Tubby 2 | 

A. Tdon't think T gave him such a receipt as this: don’t 
think [To did it ts possible such a receipt may have been 
vIVen, 

Q). Tlave vou seen the original since it was given, the one 
that is on file with Mr. Hubby’s deposition 

A. Ldon't think | have. 

Q. Did vou give anybody else the same kind of a receipt 
that you did Mr. Hubby 3 

A. [Tam not sure whether | did or not: cannot state Posi- 
tively the terms of the receipts or how they were given; some 


form of receipt was given, but T cannot say the exact form. 
Q. Have you the letter from Judge Edmunds apprising 

youof the amount necessary to pay into court?  T understood 

vou on vour direct examination vesterday to say it was dated 


May Sth, 1875. Have vou got that letter? 
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Mer. Anderson: I have a Tette: 


munds that he gave me, if vou want it. (Llanding same to 


press Copy ly Judge hid. 


‘ ounsel, ) 

Mr. Underwood: I called your attention awhile ago to the 
veneral authority vou suid was given vou by your associates 
to act for them and which you said was previous to making 
the contract with Fallon in S74, and as [ understood you, 
that authority was verbal? 

A. T think it was. 

(). Now did Mr. Hubby join in giving you any such au. 
thority ? 

A. I think he did: and I might as well explain that he was 
interested in the Cleveland Rolling Mill Company and he was 
interested in the Decatur Rolling Mill Company, and he was 
very often in our office discussing all these questions in con- 
nection with both companies; discussing questions in connec: 
tion with the two companies in which he was interested. 

Q). Did the Cleveland Rolling Mill Company before the 
purchase of the road by vou have any interest in those 
honds ? 

A. I think they did; ves, sir. 

Q. How many of these 775 bonds belonged to the Cleve- 
land Rolling Mili Company? 

A. I cannot sav without referring to papers. 

Q. Were they not allowned by the Decatur Rolling Mill 
Company, the whole 77S? 

A. I think not: think some of them were owned bv the 
Cleveland Rolling Mill Company, possibly through a contract 
made with the Decatur Rolling Mill ¢ company for fastenines: 
thes had a proportionate interest. 

Q. Now have vou any recollection of Mr. Hubby ever say 
ing to vou, or consenting that you were authorized to man- 
age those bonds and take care and look out fer his interest and 
do for it as vou thought was best for all the interests of the 
parties concerned, or anything to that effect? 

A. I am sure that he authorized me to look .after his inter- 
est in connection with the others, the same wav. 


(). Have you anv recollection of any such conversation? 
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A. Tcannot give any date. 

(). No, [don’t mean any date, but have vou any recollec- 
tion of any such conversation? 

A. 1 dowt recollect of any positive conversation in relation 
toit; mea croneral Way tatters W ere discussed, 

Q. Can you state positively, Mr. Stone, that at any time 
When the question of what power vou had, or what power 
vou might have, was being discussed by you with any of your 
associates, that Mr. Hubby was present: 

A. T cannot give the dates, but T remember he was present 
at three different meetings specially. 

Q. Tunderstand you to say he was present sometimes in 
the office of the Cleveland Rolling Mill Company when there 
would be two or three or three or four of you parties to- 
vether, and some of the questions in regard to this property 
would be talked over; but I ask vou the question if you have 
any recollection of Mr. Tlubby being present at any time 
when the question of your authority to manage the whole 
778 bonds was in any way discussed ? 

A. No, sir, notin regard to those 778 bonds: can’t remem- 
ber any time particularly whenitt was discussed. 

i2, [idl you prove hefore the court in St. Louis 500 bonds of 
the issue of 1873, the second issue? ‘You claimed to have 778 
of the first issue of IS7° and soo of the second ? 

A. Yok St. 

(). Were there any of those bonds of [S73 allowed to 
you?! 

A. T think there was not. ; 

Q. Now, Mr. Stone, the bonds which the Decatur Rolling 
Mill Co. had taken to secure its own debt. against the Missis- 
sippt Valley & Western Railway Co,, 32S of them —I don’t 
Mean the Alley bonds at all byut B?S bonds were sold to the 
stockholders of the Decatur Rolling Mill Co.. weren't there 

divided up and sold to them? 

A. Yes, sir. 

Q. And do you remember how many were sold to Mr. 
Hubby: 

A. Ten or eleven, I think. 


“ 


Q). And do you know what price they were sold to the 
parties at? 

A\. I do not. They were made as a dividend to the stock 
holders of the Decatur Rolling Mill Co. 

(). That was done before the foreclosure suit was com 
1yi4 need, wasnt it? 

A. Yes, sir. 

(). So that when the foreclosure suit was commenced, the 
Mississippi Vallev & Western Railway Co. was not owing 


tiv Decatur Rollin 


uy Niall anything, was it, on account of the 
iron it had got, but the stockholders themselves had come up 
and bought the bonds and paid in enough for them to take up 


that debt, and the stockhoiders owned the bonds? 

\. Yes sir. [ think not all of them. however. There 
was some left to the Decatur Rolling Mill Co. 

La. Dee Hlubby's eleven bonds. was his pro rata. was it 
whatever number he had: 

che Yes, sir. 

Q). De you remember how much thre ~F Touts, Keokuk X 
Northwestern Railroad Co. carned the tirst vearafter the deed 
to it I mean gross carnings? 

A. | don’t remember. 

SF Nor how much thi 

A. No, sir, I can’t state. 

(). You spoke about the SUWWOO0) mortvave, and that the 
notes were nevel used, The notes were executed, werent 
they? 

A. I think thes were executed, 

(J). They were executed by The company ana were put in 
the hands of Mr. Eels: 

A. Yes, sif. 

(J). And the morris Wiis an live re (| i him 4 

A. Yes, str. 

(). Do Veoou know te Whom Me crave it: 

A. The mortgage? 

(). Yes, sir, and the notes? 

A. I think he returned them to the secretary of the com 


pany or Judge Edmunds, cancelled. 
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Q. Did you have any knowledge of the « meellation ? 

\. | was so informed that it was cancelled. 

(2. I mean before it was done, did vou have iny kKnowledee 
lh he 

‘A. ae Wils 11 tructed to cance! thet. 

Q. By whom: 

\. I think either by Jaden Edmunds or nay self. [do not 
know in what shape he was instructed, however, to cance | 

. ‘ 

Q. Do vou know who instructed him to do it: 

A. My impression is Judge Edmunds. 

Q. Did you know he was to be instructed before the in 
struction was given? 

A. Yes sir. 

Q. Were vou consulted about it: 

‘A. Yes aif. 

i. And agreed to it? 

A. Yes Sil. 

Q. Wasanybodveclse consulted about it? 

A. T think that the other parties in interest in Cleveland 
were consulted and agreed to it, 

Q). All of them? 

A. I think so. 

Q. Do you know whether Mr. Tubby was or not? 

A. I can't suv. 

Q. Was there any consultation with Wilcox, Carpen 
ter and Sword in revard to it? 

A. Tam not aware that there was at the time. 

Q. Or with any of the parties who held the bonds which 
had been delivered to Adrian Car and Manufacturing Co. ? 

\. Well they understood that the mortgage of $600,000 
was cancelled when the other bonds were delivered. 

>  Q. Tlow did they get that understandiire ? 

A Because the bonds that they received were the first 
morteage bonds, 

Q: The bonds that they recetved? — Did any of the parties 
under the Adrian Car & Manufacturing Co. receive any of 
those bonds of Nov. Lo, IS75: 

' 
, 


iy 
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\. No, TP don't know that thew did. 

(). Do vou know whether any of them were consulted in 
regard to or understood anything about the cancellation of 
this S600.000 mortgage at the time it was done 7 

A. | think they did. T think Mr. Wileox and Mr. Cai 
penter were consulted about it, 


(). 


Before the cancellation ? 
lL am not sure whether it was before or after. but it 
was assented to. 


Q). Ilave vou anv recollection of consulting with them 


\ | have no Positive recollection, - 

i, Was Mr. Fallon consulted about cancelling this mort 
race, or Mr. Shields: 

A. | don’t think that thes were. 

Q. You said application way made to the parties in interest 
to furnish money im prop tion as they had interests, to go on 
and finish the road. Was there any application made to th 
parties who had the b mds which had heen delivered ter the 

\drian Car and Manufacturing Co. to furnish any money? 

‘A. Yes sit. 

(Q). Llow, in what manner. was the application made byy 
letter 2 

A. I think by letter, and T think by personal application 
outhe part of Judge Leadmunds., 

(), If there Were aly let ers, h IVC Veoud can COD of the letters: 

A. I think not. 

Q). Was it made by vou or Judge Edmunds? 

\. I think Judge edmunds, 

©. Ihe personal application that vou speak of, was that thi 
time when Judge edmunds come to Adnan to vet them = te 
buy the bonds at fifty cents? 

A. I think that was the time. 

Q. Was there any application mad to Mir. HTubbs as the 
work progressed along from time to time, to furnish thi 
money? 

A. Application was made to him to take his proportion of 


the honda. 


40s 


Q. Yes. at the close; but was there any application made to 


him to furntid: hh’ proportion of the money as you went alone, 


from time to time 

A. Lam not sure whether personal application was made 
to him or not. [think it was, however. , 

(), You think it was? | 

Xs” he BOF. : 

Q. Was it made by you? 

A. [think it was made by me or possibly through Mr. 
Phinndly. 

Q). Have vou any recollection of being present at any time 
When such application was madebyv Mr. Elandy ¢ 

1; WO or, 

Q. Now you spoke about Mr Hubby being present) there 
at Cleveland at the time of a meeting there when he sail 
he could not raise the money: : 

Fi, Bey OE, 

(). Who did he si that to? 

\. Lle said that to two or three in the room, 

(). You among the number? 

A. And Lamong the number. [ think all heard it. 

Q). Do vou remember what was said to him that called out 
the remark? 

\. We were discussing in a general way about raising the 


necessary amount of monev. and proposed this plan. 
(), Well mow, what was the proposition : Just state it as it 
Wilts f)1i1 ‘ j hearmye 


A. That he should take his pro rata proportion of bonds at 
Q). Did vou have anv more than one plan of raising moneys 
vy means of bonds at that time 

A. Tdon't think we did. 

Q. Did vou have a schedule there with each man’s name 


tT) if ana lis }>! 


Q. Do you know how long Mr. Thubbw was present at that 
meeting, how lone he was there? 


A. oT think he was there probably about two or three hours. 
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Q. Was that in the forenoon or afternoon? 

A. Inthe forenoon. 

Q. Don't vou know that Mr. Elubby went to California 
that evening 7 | 

A. I know that he talked of going. Whether he went) or 
not, | don’t know. 

QQ. He said there inthe meeting that he was going to Cali. 
fornia that evening, didn’t he? 

A. He said that he was going, 

Q. That he was going that evening. Do vou remember 
he stated it that wav: 

A. 1 remember he stated he was voing to leave for Califor- 
nia that evening, 

Q. And would vou sav, Mr. Stone, that Mr. Hubby was 
there in the room over ten or fifteen or twenty minutes? 


least two hours if not more. 


A. T should say he was there at 

Q. And didn’t he sav he could not stay, and in reply to 
that didn’t Mr. Handy say to Mr. Hubby, “vou go along and 
whatever ts. done here we will look out for you,” or some 
thing of that kind? 

A. I did not heat him sat Inv stile! thing as that. 

Q. Now, when Mr. Hubby said he could not ratse’ that 
amount of money, didn't he step up to the table where there 
was a paper or two laying and look at it and see the amount 
of One \ opposite his Haine, and throw thre prerpret down cot 
the table and say, “There is no use talking about it, T can't 
raise anv such amount of monev.” Woasn’t that the occasion 
of his remark? 

\. I think he saw his name and the amount of money that 
would be required of him, but [don't remember of his gomeg up 
and taking the paper and throwine it down in the wav vou 
speak of. T heard Mr. Tlandy say to him that he would help 
him raise the monev.  Linferred from that that he would loan 
him the necessary money to do it, and carry it along to acon. 
venient time when he could pav it. 

(). Now, during the time that Mr. Hlubbyv was in there, in 


a8 , , 
the room. have vou anv recollection of any one Saving any- 


thing about bonds: 


Sete a mm eceniomrantaernneaeitiie 


byt) , 


a. clon emicnpber. that anvthing Wilts Salld ubvoouit how (>) 


Whether the mor Hould be raised on bonds at that time. 
(), You testified vesterday that the Haney that was ad- 
Wicca | rive parties reo Is thie construction of the udali- 

tional road after the St. Louis, Reokuk and Northwestern 

I calvary Company Wits oO zed, that it was agreed thiset it 
) 1 iM reel \ bonds and stock left in the hands of thr 

irusitce ¢ 
A. Yes, “11 
(). And that sutticrent bonds and stock, 82.00 for one, were 

pledved bool thie V4 pretV Edie bit «of th il MlOney, itl thie hycanneds of thre 


trustec. as LT understood vou vesterday:2 
\ | don't thnk S?.00 for o ~ tamed [ dlon't thin 
. Cif oti ' Lilititn , — ] Lit Wil 14 ether . (>), illlikk 
[Sand that it was left at the rate of 3.00) for one to be retamed. 
| ] 


Lhe SCCULTILICS orf thie rod WETS la ay at lel for thie ‘ait tit cy] 


ner the money 


— 


» By whom was that agrcement mace 
‘ _ 

\ it :% | — ¢ | ‘ 7 ats , . . } 

. : \\ cis eareien' lil Like prt ery ‘) piled) {oj cEER 

cm \t any other time was there any aderecmicni miade in re- 
rl to it except that agreement im the proposition of sal 
A. | think not. 
(). Whose notes were given for the monev used in extend 
ine the road? You said some money was ratsed upon notes? 


A. think some of Nh) Llandy’s. 


() lle signed the nete? 

\. [thin ysand some others Myr. Chisholin’s and may 
OWT 

BF Were thev not the notes of St. Louis, Keokuk and 


Nerthwestern Railway Company made to different parties? 
x: Yes, nil. 
Q). And the only agreement that there was, pledging the 
bonds and stock for the prev rr nt of those notes, was this prep. 
osition that you speak of: 


\. Phos proposition and the agreement with the trustee to 


2. Phere was an agreement made with the trustee to hold 


bil 


, ctween the COMLPAT ana trustee, 


(), \\ ho made that avreement 2 
(). The agreemeat was made between the company and 
trustee? 


A. Yes, sir. 


£5 You te stitied. esterday in revard to the sunt being isti- 
tuted in Lowa by vou, and vou testified that the reason for in 
stituting the suit was on account of disputes between different 
‘parties as to the amount of interest they were entitled to in the 
road. Do you, now whose claim it was that) was disputed 
ind by whom the disputes were made? Was there any pa 
heular one whose claim was disputed. 

A. I think that the different pairtie - in mterest were all at 
logverheads as to how they should be settled with: and tn on 
de} lo avoid personal complication betwee (1) mvectf and them, 
and not knowing how to settle the question, | thought it best 
it should be settled by the court. 

J. The dispute between the party ~ wits, the proportionate 
shares that they had: 

A. See proportionate shares or interest that thev had. 

(J). Was there any othe clisppute between the parties that 
Vou knew of, except 1) reearad ti proportionate shares? 

A. Nees OF. 

Q. And wasn't that dispute principally in regard to the 
proportionate share claimed by Fallon: 

A 

() 

did he: 
fie Oy OIF. 
as Ile refused to do it? 


. | om < onsiderable extent if Wiis, 


Se oe a 
Fallon made no payment of . part of the S2S<.oo0o,. 


A. He refused to do it. Tle claimed he was unable to 
do 17 
Q. Now when you settled with Fallon, vou settled up this 


suit that he brought against you mn New York, didn’t 


Vou, 
A. Vi ™ sir. 


Q. And you paid him how much: 


a 


1A ARO BER SNS mT 
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1. SIP) of bonds, | think, and about STAM in 


heen Y\. 


(2. The SP25.000 in bonds were they part income and part 


\. Thev were. 


(). Was that before or after the division had been made in- 

to mcome ana tirst Hhlorte 1 Sy . 
‘i LP hacat Wits, | think, before. 
Q). Then how was itthat part of them were income bonds 
and part of them were first mortgage — those bonds that vou 
pail to Fallon were they part of them income bonds and part 
first morteage? 

A. TL will correct myself; [think they were all first) mort 
gage and then afterwards changed to 3-5 mortgage and 2-5 
meome bonds, 

(), And you Sci) SP? OM about 11) cash ? 

A. Yee, of, 

(J. Anything else —any stock: 
\ 


Yes, siry some. stock. ’ 


(). Llow much: 


o 


[ dont’t remember the amount. 
(), SP OAMMe 


A. ithimk so. 


“ 

Q). And as | understood you, you thought you were mak- 
me asaving in setthnge with him in that way 7 

A. Yes, srr. 


Q. Notwithstanding that he had made ‘default in the pay- 


mentof anv money; why did vou not sell out Mir. Fallon’s 
interest, when he did not pay the money, under the agreement 
of Nlarch 27s ING? 

A. Well, that question had not occurred to me. 


QJ. T call vour attention to LEexlnubit C of the bill and the 
lines on the top of the page, commencing, sand that the inter- 
est of John Fallon cannot be sold until after ninety days from 
June Ty, Sao and Pask you why it was that the interest of 
John Fallon could not be sold for ninety days after the I¢th 
day of June, [Sa , 


A. Forthe reason that he desired to have that length of 


A temtt AR S at=t R S 
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time in which to raise his proportion of the money; he thought 
he might be able to do it. 

Q. Now, let me call vour attention, Mr. Stone, to these 
matters, There are a good many of them, and you probably 
forget about some until your attention is called to them. 
Didn't you see Mr. Fallon at St. Louis about the [3th on 
l4th of April, ISt5, and didn’t vou see him there in the 
presence of a man named Jobn White, of New York: and 
[ will ask yvouif at that time there was not an agreement 
made between vou and Mr. Fallon in regard to the sale of his 
interest, by which it was understood that Mr. Fallon’s interest, 
among other things, should not be sold until ninety days after 
the time for making the payment should come round; that he 
should have ninety davs? 

A. I can’t remember the date, but | did meet Mr. Fallon 
there and had an interview with him, and a Mr. White, in 
regard to the purchase or sale of the road. 

Q. At that time Mr. Fallon’- 
by the United States court in St. Lous, had they, and they 


bonds had not been allowed 


were not allowed until in the summer or fall of the year fol- 
lowing, ING? 

A. I don’t think they had been allowed at that time; can’t 
state when the court did allow them. 

Q. And were they allowed for something lke a year aftet 
the sale of the road? | 

A. I don’t think they were allowed until about a vear after 
that: twelve or fifteen months after that. 

Q. And at that time when vou were there in St. Louis, in 
talking about this agreement of March 24, Sito, by which 
each one bound himself to pay his proportionate share, 
wasn’t it understood between you and Mr. Fallon that his 
honds not having vet heen allowed, so that you could not tell 
what his share would be, that he was not to be required to pay 
his money until after the determination was made of how 
many bonds he had? 

A. I cannot say as to that. 

Q. I understood you to say that you employed Mr. Ed. 


munds as vour attorney in that suit in lowa?: 


ensteeatatintiam es tt A ten ea an 


As Wen eit, 

Q. Did you alo employ Gillmore and Anderson ? 
A. No, sir. 

Q. Did you pay them? 

A, NO, sir. 


Q. You said in answer to a question which assumed that 


Gillmore and Anderson were the attorneys of the Adrian Car 
& Manufacturing Co., that you directed Judge Edmunds to 
employ them at his suggestion. Did you know that they 
were attorneys for the Adrian Car & Manufacturing Co. at 
that time? 

A. | supposed they were. 

Q. Did you know that their business with the Adrian Car 
\ Manufacturing Co. had ceased some time before that time ? 

A. Tdidn’t know anything about tt. 

Q. You didm’t have any understanding that they were the 
attorneys for the Adrian Car & Manufacturing Co. in this 
suit, did) vou? 


A, L Supposed thev were. 


Q. From whom did you get your supposition —from Judge 
lcdimunds? } 

A. Twill have to refresh my memory on that. [| Referring 
to papers. | l take i I ycac k. Guillmore nicl Anderson were al- 
torneys in this Lee county suit. 

Q. And you paid them, didn't you: 

Hhe Yi me SIT, 

Q. Didn't you know that Judge Edmunds had been attor- 
nev for the Adrian Car & Manufacturing Co, ta some of thei 
matters: that he drew the assignment? 


A. | was so informed by him that he was. 


1 Wilcox, Car 


QM. Phen he made the assignment by whi 
penter & Sword became assignees? 
.e 9 ® | ’ 
A. T didn’t know that. 
’ . . a a 
Did you know that he had acted for them? 


) 
_ 
\. Tle had acted insome sort of capacity as their atfornev. 


* * . ’ 
and T didn’t know in what wav. 


Q. As T understand vou, the monev, S165.000, did not ac 
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tually pass, the subscription which was made to the stock of 
the new company? 

A. It did not. 

Q. You subscribed for almost the whole of that stock ? 

A. Yes, sir. 

Q. And from the time that the company was organized un- 
til after the decree in the suit of Stone vs. Fallon. in the Dis- 
trict Court, the company was run upon that subscription of 
stock, wasn't it. 

A. Yes, sir. 

Q. The directors were elected by the vote of the stock sub- 
scribed upon those articles of incorporation ? 

A. Yes, sir. 

Q. And the accounts for building the road were audited by 
whom? 

A. I think by Bloed. 

Q. Ile was appointed by the board of directors that was 
elected by that organization, was he not? 

A. Yes, sir. 

.Q. He was their agent? 

A. He was secretary of the company and audited the 
bills. 

Q. Inthe company first organized and as it continued from 
the organization until after the decree, you had the entire con- 
trol of the company? 

A. Yes, sir. | 

-Q. Was there ever any instrument executed by which you 
were authorized to subscribe that stock as trustee for the par- 
ties in interest? 

A. | don’t think there was any written instrument. 

Q. Was there any verbal authorization? 

A. Yes, sir. 

Q. By whom: 

A. The parties in interest in Cleveland. 

Q. All of them? 

A. I think so. 

Q. Did you have any talk with Mr. Hubby about subscrib- 


ing the stock? 
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A. f cannot sav that T had a talk with any particular indi. 
vidual, but in a ceneral wav it was discussed with nearly 
all of thi Hi. 

Q. The Peninsular Tron Company of Detroit, did vou have 
any authorization from them to subseribe that stock? 

\. TI don’t know that I did. 

Q. From the IHhinois Manufacturing Company at Adrian? 

\. No, sir; if TP had any authority at all it was from Car- 
pe nter or Wilcox. 

Q). Do you remember of getting any authority from either 
Carpentet or Wilcox ? 


A. [don’t remember any particular authority for it. 


RE-DIRECT EXAMINATION BY MR. ANDERSON, 

Q. When the contract March 27, 1875, was made what 
then became of the contract which had theretofore been made 
between you and Mr. Fallon in relation to the same subject 
matter? 

Objected to by counsel for complainants as being not 
proper re-direct examination, and as calling for a conclusion of 
law. 

Mr. Anderson: The attornes for the defendants asks it, 
having nevlected to ask it in chief, 1 Oy ersight. 

A 2 superseded all former contracts. 

Q. Why didm’t Amasa Stone contribute to the amount of 
money paid into court in St. Louis in Sa? 

A. For the reason that he had already advanced the equiv- 
alent, or more than his proportion. 

Q. Whatwas Mr. Fallon’s profession ? 

A. Lawyer. 

Q. What kind of a lawver--a Philadelphia lawyer? 

A. T should sav a Philadelphia lawver. 

Q. After the payment of the money into court, and after the 
parties had paid vou yvour proportion, as they did eventually 
pay you, for the moneys paid into court, did you return to Mr. 
Hubby any money, and if so, on what basis did you return it? 

A. [think IT returned him a small proportion, based upon 


the proportion of his interest. 
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Q. Did you pay him all or part only of the amount of 
money that was due him as his pro rata of the amount paid by 
other parties? 

A. IT paid all. 

QQ). At Cleveland in June, INt), please state whether or not 
there was any discussion between the parties, or objection 
made by any of the parties, to your proposition to transfer the 
title of the property to the railroad company, or was it passed 
without discussion or without dissent ? 

A. It was passed without dissent. 

Q. The matter discussed and which was the subject of dis- 
pute was the raising of the money to pay into court, as | un- 
derstand it? 

A. es, Sif. 

Q. You have stated in your cross-examination, that Mr. 
Hardy, in January, IS7%, said to Mr. Hubby that he would 
help him or loan him the money to pay for his pro rata pro- 
portion of the bonds. Be kind enough to state whether Mr. 
Handy, at that time, was able to perform this offer on his 
part? 

A. I supposed he was. 

QQ). What was his position ? 

A. Through his position as president of the bank. 

QQ. Inthe suit at St. Louis and upon payment of the amount 
of wour purchase money forthe road, how much were you cred- 
ited on account of the North Missour: Construction Company 
lien, so-called. . 

Objected to by counsel for complainants as not being the 
best evidence. 

A. The exact amount, I think —S66.9W1O4, 

Q. Hlow much was the full amount of your bid upon the 
property in St. Louts? 

A. SO1T2.500. 

(). That afterwards was reduced so as to make the amount 
SHOGBSSZOLS was it not? 

A. Yes sir. 

QQ. So that the full amount of the bid upon the railroad by 
vou, as reduced by the Oyster lien, and the Orr and Edmunds 


lien, was SHOBS30.28, was it not ? 


ad 
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A. Yes, sir. 

(). Low much were you credited on your purchase money 
forthe 77S bonds which you held for yourself and associates, 
the Decatur Rolling Mill Company? 

AL S128 and 9677-10000 upon each bond for the 778 bonds. 

Q. Will you be kind enough to tell us the amount of money 
that was paid by yourself and associates, Henry Chisholm, 
Dan P. Eels and T. P. Handy, upon the amount paid into 
court ? 

A. $237,223.22. 

Q. And how much were you allowed on the credit as as- 
signee of the State National Bank, the llancock County Na- 
tional Bank, the Umon Bank of Quincy, and G. Edmunds? 

A. $2,262.55. 

Q. Now will you be kind enough to tell us the amount of 
the distribution to the 77° bonds? 

Mr. Underwood: I will object to all this testimony in re- 
yard to the subject of the amount he was credited with, and 
the amounts allowed, etc., for the reason that it is not the best 
evidence. 

A. $100,025.07. 

(). Then add to that the $ 3,262.55, the amount paid the 
North Missouri Construction Company $66,900.94, and the 
$237,223.22, and state what amount the aggregate interest thus 
held by you and your associates was? 

A. The aggregate is $407,412.38. 

Q. Please state whether or not that constituted a majority of 
the S600,8 30.1 2° 

A. It did. 

Q. It was about a two-thirds majority, was it not? 

A. Yes, sir. 

Q. Afterthe decree in Stone vs. Fallon, please state wheth- 
er stock in the company was issued pro rata to the parties ip 
interest for the amount of road which was completed at that 
time, to it: from Keokuk to Clarksville? 

A. It was. 

Q. At anv subsequent time were those certificates called in 


anda larger amount of stock issued ? 


~- 


~- -- 


Objected to by counsel for compainant as not being the 
best evidence. 

A. They were. The first certificates were called in and 
other certificates issued in’ their place for a larger amount. 

Q. Upon the first distribution of stock, please state wheth- 
er or not Leander M. Hubby was not awarded and given 
certificates for 231 & 22-100 shares of stock of each, of com- 
mon and preferred? 

A. He was awarded his proportion, | don’t: remember the 
exact amount, and certificates were issued, 

(). Was he afterwards with the others, awarded a larget 
amount of stock? 

A. He was. 

Q. Upon the issue of the second batch of stock for the 
larger amounts of stock please state what became of the prior 
certificates which had been issued? 

Counsel for complainant enters the same objection as last 
made. 

A. Thev were called in. 

(). Were they cancel] 
‘> A nel Canes lec. 


(). Do vou know whether Leander M. Hubby sentin and 


ed? 


surrendered his pri rr certificate “. Lipo the certificates for 
the larger amount being awarded to him: 


\. | cannot ‘state that. he did. Lcd nt think he returned 
(). Nr. Stone. where are the books and accounts of the St. 
Lous. Keokuk and Northwestern Railway Company rela- 
tive to expenditure of monevs: 


A, I unk thes ri 4 ry thie POS SCs hon of NI) Blood. 


* ' , 4 ° , 
( ). Did vou kee Dp books mn relat to the monev which 
, ' — 4 | j = pale = " 
i ‘ ij i ‘ } 
» § ose 
} } } ' - 
(). Into whos hands was ther vid the amount realized 
from the sale of 1 nds of the St. Loun, Keokuk & North- 
" = | ’ : ; ¢ | : ~T ; 
Western I miway C ompans W Tie \ Wore distributed 
Mine the } rirics in interest 


4st) 


Q. And did you pay it out, distribute it? 

A. ‘i -did. | 

(). Where are the books containing those accounts? 

A. In New York. 

Q). Will you be kind enough when you go home to make 
and attach to your deposition, scuding the same to the clerk of 
the Circuit Court of the United States for the: District of 
lowa, as a part of this vour deposition, acopy of the account 
of moneys received, and from whom and what payments and 
disposition you made of said money? 

A. In the sale of the bonds? 

(). [In the sale of the bonds. 

To which counsel for complainants object: as) imm tterial 
wnd incompetent. 

A. Twill do so, and send it to the clerk of the Circuit 


Court as suggested. 


° 


RE-CROsSS-EXN AMINATION BY MR, UNDERWOOD, 

Q. On cross-examination [ understood you to say, as well as 
upon re-direct examination, that at the meeting at Cleveland. 
with Mr. Wilcox and others, the proposition that was dis- 
cussed there was the proposition of raising money ? 

vag % Ss 

Q. And [ understood you to say on cross-examination that 
you had no know ledge of the terms of this offer of sale being 
submitted to Mr. Wilcox, or the parties holding under the 
Adrian Car and Manufacturing Company? 

A. LT cannot remember whether it) was discussed there at 
that time, that particular day. 

Q. Tlave vou any recollection of its being discussed with 
themat any time, the terms of your proposed sale? 

A. LT don’t remember. I think. it was, but I am not posi- 
tive. 

Q. When did vou see them after that time, after June Sth? 

A. TL cannot state. 

Q. Did you see them again before the proposition was 
made ? 

A. Tam not positive at all whether I saw them again. on 
not. 


. = i die 


e 
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Q. Llad you seen them for sometime before the meeting 
there of June Sth? 

A. | hid SCC them iil Vilrious tines 

Q. Well, I sav, had you seen them for a month or two be 
fore that time? 

A. I frequently saw Mr. Carpenter and occasionally saw 
Mr. Wilcox, but I cannot state the time. 

Q. Now, have you any recollection of any time that you dis 
cussed or talked to them in any way the terms that are con- 
tained in the proposition to sell? 

A. | feel quite confident that I must have discussed it with 
them. ; 

Q. Have you any recollection of doing so? 

A. No, sir, I have none. 

Q. Now, upon your purchase of the road you were cred. 
ited with SIS and 1644-10000 for cach of the 125 bonds 
which had been delivered to the \dran Car and Manufactur- 
ing Company, were you not? 

A. ‘Y.es, sir. 

Q. And vou were also credited with the lien of the Adrian 
Car & Manufacturing Company of $22,550.06 

A. Yes sir. . 

Q. And you were alsocredited with 7OWbonds of John Fal 
lon, weren't you? 

A. Yes, sir. 

(). At the same figures, ST2S and 5677-100? 

A. Yes, sir. 

QM. You never sold Mr. John Fallon’s interest, did vou, 
under vour authority in the agreement of March 14, S75? 

A, ae Oe 

Whereupon the further taking of testimony in this mattet 


Was adjourned to nine o'clock a. m.. December 2st. TSS”. 


December 2I)st, ISS2, 4 A. M. 
Parties met, pursuant to adjournment, whereupon the wit. 
ness, A. B. Stone, was further cross-examined by Mr. Under 


wood, as follows: 


, 


(). Wh » rrhcacde thr seorpature . x. 3. Stone «x €:o.. to the 
Objected to by cous for’ defendants as immateril and 


.. Phat » made tn ‘Ta! . Pe allon., 

(). A. 1b. Stone X Lith aside trom beme assignees of the 
lien of the North Missouri Construction Company, and the 
Claim of John B. Tlenderson, were also assignees of the claim 
of the State National Bank of Keokuk, the THlancock county 
National Bank, the Union Bank, of Quineyv, and of G. 


dimunds, Jr. on which vou testified vesterday that you were 


tlowed ep 7th? ded, WETC they not? 

\. IT don’t think A. B. Stone & Co. was the assignee of 
the whole of them. 

.Q. OF which ones of them were they the assignees? 

\. Only so mu has Mr. Fallon paid his preportion upon. 
[ would have to refer to the book to see. | 

QM. Tlave you the assignment that was made of those 
claims? 

A. I have not. 

1. Do vou know who has got it? 
A. T-can’t sav. 

(). Was the assignment made to A. B.Stone & Co. of 
those claims: 

\. That I can’t state. 

Q. You testified vesterday that the contract between vou 
and Fallon of July bith, ISe4. was superseded by this con- 
tract of March 27th, IS75. Exhibit A. You testified that in 
answer toa question by Mr. Anderson. Will vou tell me, Mr. 
Stone, how that was superseded? Do vou mean by any opera- 
tion of law or by any agreement that was made between vou: 

A. | think yy an agreement, and from the fact that he did 
not pry lis proportion that he should have paid, 

Was that agreement in writing? 

\ SI 


"eS, Sir. 
QM. That contract itself —is that what vou mean by the 
agreement? 


A. Yes, sir; that was the agreement. 


i 


(). You spoke vesterda it) is Wel cc) ai question by Nir. 
Anderson in regard to the amount that Vou were tllowed fen 
the ais homds., cach bond, ete. Were vou also tllowed re BL 
for each of the bonds of ISoo: 

A. | think so. 

Q. Was the sum of S66000.048 the amount allowed the 
North Missourt Construction Company for its lien by the United 
States Court in St. Louis on the foreclosure? 

A. it was. 

QQ. Didi vou cause the allowance of the lien to be contested. 


and did you contest thi amount ane try i) cl if its low ‘is Posst- 


ble? 

A. DT tried to rel tas low as pus ible. 

Q. And did those interested in the North Missouri Con 
struction company endeavor to get as: much allowed as ps. 
sible ? 


A. | SUP pose thie \ lich, 

Q. In making vour assessment of the SVS5.00W) to be pratne, 
into court, how much did vou assess to ballon? 

A. $13,023.24. 

Q. Ang how much to the Tlannibal and St, Jo. Railroad 
Company ¢ 

A. 33.3068. 13. 

(). They never paricl ? 

\. They did not. 

Q. And how much to L. Worthington? 

A. 19,764.20. 

Q. Mr. Worthington never pac ? 

A, lle did boot, 

(). Were the interests of the Llannibal anal St. Jo. Ratlroad 
Company or Mr. Worthington sold —I mean by vou unde: 
the contract, Exhibit A. in order to raise the Manes } 

A. No, Ir. 

Q. Mr. Worthington made a contest in the suit out in Lowa, 
didn’t he? 

A. I think he did. 

Q. And you settled with Mr. Worthington during the pro- 


vress of that suit? 


e 
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A. | bought one-half of his claim for $5,000, 

Q. Mr. Worthington’s claim was 110 bonds of 1S73? 

A. I think it was. 

(). Plow much was the assessinent on A. B. Stone and asso- 
clates? | 

A. DS,S20.90, 

Q. Tow much of that SOSS 70.00 was assessed to Mr Hub- 
by: 

A. $14,912.93. 

Q. [le was assessed on the basis of having 15-250 interest 
in the clam of A. B. Stone and associates. 

A. ¥ es, of. 

Q. You said in your direct examination that Mr. Hubby 
had full knowledge of the making of the $2,7;00,Q00 mort- 
gage. Do you meanthat he had such knowledge at the time 
the mortgage was made? 

A, [ think he did. 

Q. Have you any personal knowledge as to whether he did 
or not, 

A. [ have not. 

RE-DIRECT EXAMINATION BY MR. ANDERSON, 

Q. Was the $17,912.93 Mr. Hlubby’s proportion of the 
$gS,000, or the whole amount that .A. B. Stone and his asso- 
clates paid in that proceeding in St. Louis, for costs? 

A. His proportion of the w hole amount. 

Q. They had to pay more when the other parties, the Han- 
nibal & St. Jo Railway Company, John Fallon, Worthing- 
ton and others failed to pay theirs? 

Objected to by counsel for complainants as calling for a 
conclusion of law. 

A. They did. 

Q. And this was the proportion, including their amount? 

A. Yes, sir. 

Mr. Underwood: Then what was Mr. Hubby’s proportion 
of the SoS.S20.99, which was the assessment of .A. B. Stone 
and associates? 


A. It was 15-250 of whatever wasto be paid. 


State of Illinois, } 


\ Cook County. | 
i | Peninsular Iron Co, vs. A. B. Stone ef a/. Deposition of 
' A. B. Stone. Opened and tiled December 23, ISSZ. H.R. 


Love, Clerk. by lc rie je Leech, Deputy. 


I, Charles Scates, a notary public in and for said county and 
State, do hereby certify that previous to the commencement 
of the examination of the witness, A. B. Stone, whose name 
is subscribed to the foregoing deposition, he was by me duly 
sworn in the cause named in the caption hereto; that said wit- 
ness Was examined pursuant to the stipulation hereto attached, 
upon oral interrogatories propounded to him by Mr. Ander- 
son onthe part of the defendants, and Mr. Underwood on the 
part of the complainants, on the roth, 20th and 21st days of 
December, A, I}. ISS2, at the othce of the L nion [ron and 
Steel Company, room 5, St Madison street, Chicago, Cook 
county, Illinois: that after said examination was reduced to 
type-writing under my direction, the same was read over by 
said witness and was by him subscribed and sworn to in my 
presence on the 21st day of December, A. D. ISS. 

In testimony whereof [ have hereto set my hand and af- 
fixed my notarial seal this 21st day of December, A. D. 
ISS2. 

CHARLES SCATES, 
Notary Public. 
{ Charles Scates, Cook County. } 
) Notarial Seal. \ 
Notary’s fees $45, paid by Defendant, A. B. Stone. 
CHARLES SCATEs, 


ENHIBIT A 
/ New York, Nov. 10,775. 
A. STONE, I sq. 
Dr. Sir. We propose to you that you sub- 
scribe and pay, as may be required, a sum not exceeding 
SOO to a C\ ndicate for the completion of the St, L. K.& 
A N. W. Ry. from Hannibal to Louisiana, and for repairs and 


- 


IS) 


CCPULEP ITA nts for said Riilway. ir consicle ration of which we 
propose to secure the amount now due you from the Kansas 
Rolling Mill Co. as) successor to the Decatur’ Rolling 
Nill Clo. of abvout S72 dtd, Dy thi pledye of So) bonds’ of 
wl), each of the St. L. AK. & N. W. Ry, C'o. of Nov. 10, 
"75, sud bomds or th proceeds tocreof to be received by you 


in full of vour claim against said) Rolling Mill Co.--or at 


the option of the undersigned upon payment of scuich 82 FO 00), 


and interest annually atY per cent Within two vears You to 
. . . ! . 

receive said monev and interest and surrender said bonds o1 

thei proceeds to said Rolling Mill Co. 


You also to rece ive of the securities of the St. ai K. X ae 
W. Ry. Co. the ratable proportion due to the amount dis. 
tributed to vou of SPoO,000, of MLV. & W. Bonds distribut- 
cd by the Decatar Rolling Mill Co. And also vour ratio with 
others under said evndicate for such subseription. You are 
not to be required to pay any more upon the said) subserip- 
tion than any vother party subscribing.a like amount. 

W hereas, D. P. Eels, A. 6. Stone, H. Chisholm &-T. P. 
Handy-have signed an article of which the foregoing is a 
copy and delivered the samie to Amasa Stone. Which article 
was so stoned and delivered on behalf of the Kansas Rolling 
Mill Co. as successor to the Decatur Rolling Mill Co. 

Now in consideration of the premises the undersigned, hav. 
ing an interest in said Rolling Mill Co. hereby approve and 
contirm the same. : 

WwW. . HAKERIS. DAN. FP. BEL 
HEAK > CHESHOLAL, fot es HLA ES. 
os We EEE) OOER 4 A. Ti SiG 6 ce 
in.A HARRIS, Ir. . STINE. 


mM Ul CUCCHAS: SCATES. EXAMINER. 


Whereas, bv a decree of the Circuit Court of the United 
States, for the Eastern District of Missouri. in a certain cause 
how pending in said) court, wherein’ James M. Walker, J. 
Alder Eells and Aimasa Stone, Jr. are complainants, and the 
Mississippi Vallev and Western Railway Company, and oth- 


ers, defendants, rendered January 2ith, IS75; among other 


| 
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, 


things two certain morteages or deeds of trust, executed by 


‘ the said rulway company, one dated March Ith, IS72, and 
1d the other January ARN. IS6s. ; foreclosed and the said 

mortyaged property and franchises of suid railway company 
| are ordered to be sold by the Master in Ch incery of said court, 
to satisfy said mortgages and other liens or incumbrances 
tpn sud Property, 

Whereas, the undersigned are entitled to share in the pro. 
ceeds of said sale,and desire to protect our respec tive interests 
in said property, and deem it necessary to purchase the same. 

Therefore, the undersigned ho by constitute and appoint 


Andrus B. Stone, of the City of New York. our agent and 


ne 


trustee, with full power in his discretion to purr hase said rail- 
wiv franchises and property at said sale. and to hold or dis- 


pose of the same as a majority in interest of the undersigned 
shall determine. 

Whereas, also. byw the terms of said decree, two hundred 
thousand dollars of the pure hase Pheotye’\ Is required to he piri 
in cash to the Master, or a bond with security, to be approved 
by sud Master, for the payment of said sum of S200.000), 
when and as soon as thereunto required by said court. 

And whereas, it is further required by said decree that upon 
the confirmation of said sale by said court, said) purchaser 
shall pay or caused to be paid incash said sum of two hundred 
thousand (S200,000) dollars; and also the pro rata) portion 
from the proceeds of said sale, which ra by the court he 


° 7 7 


then found due to the other 4ova fide lien or bond holders. 


Now, in) consideration of the premises, the undersigned, 
' = . "ye ‘4 : 
each for himself, agree witn cach ote! purty hereto and also 


with the said A. B. Stone, appointed agent and trustee as 


aforesaid. that he will pay and deliver immedtate ly to said .\., 
+] 


RB. Stone. to be pric upon said purchase the honds or hens 


‘, 8 held by him avatnst said property, and will pav in cash when 
’ . , 7 } . 2 

7, and as soon as thereunto required 1S sad court, ts ratable 
; 


proportion of the said purchase money required, to be paid in 


the money required to he paid hy said purchaser, upon 


— 


cash, such portion of cash to be the same proportion of a 
i ‘ 


such purchase, as his honds or hens hear tothe whole amount 


435% 


of such bonds or liens as shall be represented by all who shall 


sign this agreement. 
Fach person or party signing this agreement hereby author- 


izes and empowers the said A. B. Stone to sell the bonds or 


{ 


liens owned by such party hereto, or so much thereof as 
hall be necessary to raise the amount required from = such 
party in cash, in case such party shall fail to pay the sum 
necessary to meet the cash payments required to be made by 
said) purchaser, by order of said court, at the time the same 
shall be required that said sale may be made at) private or 
public sale upon three days’ notice to such party owning the 
same. 

The undersigned also agree each for himself to sign the 
bond, to be made upon such purchase to the Master. 

The said Andrus B. Stone hereby agrees to act as such 
trustee, and in case said purchase shall be made in his name, 
that he will convey said property purchased as directed by a 
majority in interest-of the undersigned. 

In the organization of anew company for the construction 
ana operation of said road, cach party hereto shall be entitled 
to the same ratable interest as he shall) pay under this agree- 
ment. 

March 27th, IS. 

Wa. S. Witcox, Assignee. 
S. M. CARPENTER, Assignee. 
Porrer L. Sworp, Assignee. 
Aprian Car & M'r’c. Co. 
| By Henry cA. Angell. 
Furron Founpry Co.,, 
bv S. M. Carpenter, Sup’t. 
PENINSULAR TRON Co.,, 
Per Solon durt, Sec'y. 
[No #A.” Frank R. Payne. | 
ue James M. Walker ef. a/) vs mV. & WF. erie 


ctea/s, Equity. Contract relating to purchase. Duplicate —The 


other copy has been signed by A. B. Stone, Henry Chisholm, 
A. Stone, E. B. Carroll & Co., per Edmunds, Decatur Roll- 
ing Mill Co., Wim. Chisholm, S. Witt, D. P. Eels, W. HI. 


¥, 
r 
o 


{ 
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fiarre, E. F. Handy, L. M. Hubby, Cleveland Rolling Mill 
(‘o.. and Hannibal & St. loseph R. RR, Co., and represent 
over LAWM) bonds, 


BRAGILBIT 2—CHas. ScaTes. EXAMINER. 


WHerEeAs, By a decree of the Circuit Court of the United 
States for the Eastern District of Nlissouri., in a certain cause 
now pending in said court, wherein James M. Walker, J. Al- 
der Elhs and Amasa Stone, Jr, are complainants, and the 
Mississippi Valley and Western Railway Company and others, 
defendants, rendered January 2ith, ISvo; among other things 
two certain moryages ol deeds of trust, executed by the said 
rvlway company, one dated March P2th, ISa2, and the other, 
January 20th, ISV3, are foreclosed and the said mortgaged 
property and franchises of said Railway Company are ordered 
to be sold by the Master in Chancery of said court, to satisfy 
said mortgages and other lens or encumbrances upon said 
property. 

Whereas, The undersigned are entitled to share in the pro- 
ceeds of said sale and desire to protéct our respective interests 
in sail property and deem it necessary to purchase the same. 

Therefore, The undersigned hereby constitute and appoint 
Andros B. Stone, of the citv of New York, our agent and 
trustee, with full power in his discretion to purchase said railway 
franchises and property of said sale, and to hold or dispose of 
the same as a majority in interest of the undersigned shall de- 
termine. 

Whereas, Also by the terms of said decree, two hundred 
thousand dollars of the purchase money ts required to be paid 
in cash to the Master, or a bond with security, to be approved 
by said Master, for the payment of said sum of two hundred 
thousand dollars when and as soon as thereunto required by 
said court: 

And whereas, It is further required by said decree that upon 
the confirmation of said sale by said court, said purchaser shall 
pay, OF cause to he paid in cash, said sult) of two hundred 


thousand PReLIALLL dollars: and also the pro rata portion from 


40) 


the proceeds of said sale. Which mav bv the court be then 


hous tide lien or bondholders, 


found das o ie 
onsideration of tic premisesyth undersigned, cach 
ith cach other party hereto and also with 


, ¢ 
\ 4 ae eo 


- ii _— 


1 deliver immediately to said A. B. Stone, 


A. 1} Stone. AP pPOrle doavent ania trustee as aforesaid, 


will precy cena | 
t] upon s Hid pure! Isc the bends (1 liens held yy him 


suid property, and will pay in cash when and as soon 
thereunto required by said court. his ratable proportion of 


purchase money required to be paidin cash,such portion 


‘the same proportion of all the money required 


ian Scud purchase! 


or liens bear to the whole amount of such bonds or lens as 


upon such purchase, as his bonds 


shall be represented by all who shall sign this agreement. 


leach Person Of party ta 1 iy this agvrecientl hereby author- 


IZes rl CIAPOW CEs thre sitid A. I}. Stone to sel] thie hotels i>] 


bens owned yy Sie ly prey hereto, or so much thereof sis shall 


be mecessary to raise the amount required from such parts in 
cash, in case such party shall fail to pay the sum necessary to 


required tor br mide by said purchaser, 


by order of said court. at the time the same shall be required; 


meet the cash payment 


that said sale mav be made at private on public sale upon three 


he 
7 . . . 
(lily hetice to such party owning the same, 


The undersigned also agree cach for himself to sign the 


‘ 
=, 
. 
i 


bond, to be made upon such purchase to the master, 


Phe said Ane . Stone hereby agrees to act as such 
trustee and in case said purchase shall be made in’ his name 
that he will conve. sud property purchased as clirected by a 
majority in interest of the undersigned, 

Inthe organization of a new company for the construction 
and operation of said road, each party hereto shall be entitled 


to the mRctInie Fatabie miterest as re shall pray under this awerree- 


‘ 


ment, 
March 27th, 1840. 
I aAnNnipan & Sr. Josepn R.R. Co. 
by j. I. Acker, Vice Pres't. A. B. Stone, Trustee. 
A, >. STONE, 


lblenry CirsioL™M. 


A. STONE. 
Ts. Fe FEANDY IL. B. Carroitn & Co, 
LL. M. llupey, By G. Edmunds, Jr. Atty. 
CLEVELAND Rout’c Mint Co. 
13) A. B. Stone, Pres't. 
Tht Decatur Rouw’c Minn Co. 
| Aa \\ ‘ ae llarris. Sec'yv. 
Ep. L. PAGE, Secretary. War. Cristotm, | 
Ss. Witt. 
Dan P EELS. 
W. HL. Plarrts. 
The STATE NATIONAL BANK, AT Keokuk, Iowa. 
By O. C. Hane, Cash. 
| Lb. GRipiey. 
sy Cs. edmunds, Jr. \tt’yv. 
TNo.w PALION, 
1. B. Stosge & Ca. 
Assignees of No, Mio. Const. Co. and 
other distributees. 
re James M.-Walker ef a/. y.. CUTTY, a a oe 
Ry. Co. et al, Contract relating fer pou hase, B. White. U. SS. 


('om., 


A. B. SYUNE IN ACCOUNT WiETH: tite Se. ke 
-_ re we oe es CO. Ce 


iv the following sums taken in payment for bonds sold, 
amounts allowed by Refs ree ai  ¢ oKUK, s pot. IS7%, with in. 
terest, viz.! 

Amasa Stone, advances made by him, with int., 
D. P. Eels, Harris & Witt 

A. B. Stone, 

T..P. Handy, 

Joel Thaver, 

Henry Chisholm, oe . “s 
Cleveland Rolling Mill Co... matenal furnished, 
Kansas Rolling Mill Company, « + 
Outstanding notes of Company, paid from) pro- 


ceeds of sale bonds, 11 }. SOO. 


Interest on installments, paid by 


bonds hefore duc, 2,7 | 1-59 
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Disbursed in construction of road between Clarks- 
\ rile tlidi 1 Darcie saia¢t. 28 show 1} by Company 


603.47 5-30 


DERIT. 
Po amount for’, page I, 


Disbursement on above acects. exceed sales of 
l) ymacds. 
New York, Jan. 13th, PSS3. 
A.B. STONE 


ln account nith The ST. L. K. & N. W. RY. CO. Dr 
FOR PROCEEDS OF BONDS OF SAID COMPANY SOLD 


To Amasa Stone, 502 Bonds $508 $354,014.92 
“ “ “ S =... 600 12,000 
“ “ o ma * 500 76,900 
” & Sam’! Elliot, 3 5 «© 600 3,000 
“ H.& St. Jo R. R. Co 3 OC 500 17,500 
“ A.B. Stone 633 “ 609.57 385,874.04 
ss “ a 600 34,200 
" t. P. Hands 100 “ 600 60,000 
“ L. Rathbone 4) e G00 12.000 
“ O. H. Shepard, . 600) 3,000 
“J. H. Teneyck, oe f. HO0 3,000 
" D>. P. E. W. H, Harris. } 
and Mrs. E. A. Witt, 4 62 * US 394,015.08 
“ B. P. Clifford & Co 3s 500 6.500 
“ E. C. Homans ye GOO 6,000 
* A. A. Low & Bro oO « 600 36,000 
‘** Joel Thayer Ue 900 10,000 
“ Mrs. P. N. Harris, 5 os HOO 3.000 
“ Mrs. T. S. Beckwith. — 6h HOU 6,000 
“ J. H. Morley, .. H00 3.000 
“WwW. H. Price. 5 “ How 8.000 
“Hi. B. Blood, > = 500 2 F00 
“ A. H. Barney, 6 « 600 80,000 
“Dp. P. Eels & Harris, 46 * 600 28,800 
“ W. L. Thompson, . « G00 3,000 
“ Cleveland Rolling Mill Co we « 


applied on ac. 76,558.46 


$1,544,438.35 


- 


- on 4m 


vty ue ® 


oe 


er 


OO! Sy gD 9 
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STATEMENT OF 


Dits 


Name of 


Sibecribere 


B starry 


liot 


b 
A st deo R ie 


B Stone. 


PP. Hands 


Rathbone 


Shepard 
Tenevek 


lloman« 
Low & Bro 


‘| Thaver 
PN. Harris 
S Beckwith 


Barnes 


Fele and Harrie 


Thompson 


T. & A. B. Stone 
Cleveland Rolling Mill 
Co. applied on theirac. 


aforesaid, on the 


ing in the 


FOR ADV ANE 


Addy itice. 


204.438 4 


Fels, Harrie ¢ 
Wirt. { 


’. ¢ lifford & Co 


U nited 


CQ), 


same 


re ee 


—_ 


oq “*) ~ +) 
sae 


8 875 31 


7H.533 46 


me, Bernard A. Dolan, notary pu 


Is 


ind int 
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SALES, ST. 
BONDS, 


Awe ENTE 


Cis! 
~ ; = ~! 
a ee 
> tay j 
i; ae 


>>." vi 
1s 84 
17 rt ; 
Pu? i i 


2.548 466 
2 S46 5) 
2.045 23 
945 80 


* 


ant 


» 
+? 
10 
28.414.61 
2 inn 


aL 


oi) = 
2. ; 


New York, Januarv loth ISS3. 


1) position of witness produ ed. sworn and examined before 
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mihi 
wa) 
fae 
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yim? 
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mw 
7 
HKO0 
ry 
fiw) 
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in 
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ti 
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22 day of December. A. 1), 


agreement to be read in evidence 
States Circult 


Peninsular Iron 


Amonnt 


w4.014 


mA UM) 
Tian 
1 .4e) 


M5 874.04 


4.200 
ea) (MM) 
TV ina) 
40 
4.000) 


$54,015. 005 


ww) 
tan) 
woe 
le tia 
4000) 
*, (ae 
3.000) 
4000 
20H 
‘whiny 
oN SO) 
h(a) 
1h 
TH OB 46 
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blic in and for Lee county, 
Iowa, at my officein the city of Keokuk, in county and State 
iSS2, by 
in a certain suit now pend- 

Court, District 
Southern Division, at Keokuk, wherein the 


lowa, 


4°04 


Company ef a/. are complainants, and Andros B. Stone, The 
St. Loour, Keokuk a 


the Chicago, Burlington & Quincey Railroad Company ef a/. 


vi Northwestern Rathway Company and 


are defendants, on the partof the defendants, 

Hl. 1. Bioop, a witness of lawful age, being produced, 
sworn and examined, testified as follows in answer to interrog- 
atories propounded by counsel: 

Int. 1. What is vour name, age and place of residence? 

Ans. Tl. B. Blood, residence Keokuk, Lee County, Towa; 
ae forty-seven, 

in. 2. What relation did you bear tothe St, Louis, Keokuk 
and Northwestern Railway Comoany frome its organization 
in ISioto the Ist of this month: 

Ans. Seeretarys of the Company. 

lit. 2. After the decree made yy the District Court of [Lee 
county, Towa, at Reokuk, in the case of Stone vs. Fallon, 
what, if any certificates of stock were issued on the stock of 
that decree, to whom and on what basis was stock issued ? 

Obj. Objected to as immaterial, 

Ans. | have before me the stock register of the St. Louis, 
Keokuk & Northwestern) Railway Company, showing in de- 
tail on the first seven pages all the matters enquired about, [| 
cannot attach the books as part of my answer to this question, 
but T will attach a copy of the pages and make the same a 
part of this my answer to this question, 

lit. }- Qn the first two pues of that revister, the first pure 
bei for preferred stock, and being for 7.q90 shares, and on 
putoe two being tive List of COMO ston kx for S.00 4 shares, | 

ask vou, upon what road and how many miles was that stock 
applicable to? 

Obj. Same objection. 

\ns. Was upon the St. Louis, Reokuk & Northwestern 
Railway from Keokuk to Loutsiana—distance eighty miles. 

Int. 5. Upon page three of such register A. B. Stone and 
ASSOCTUTCS, sO) called, are debited w ith the full amount of stock 
for which theyv-stand credited on pages one and two, and 
then other parties are credited upon your register upon that 


page with stock amounting in the aggregate, T assume, to the 


——_i- eee 


| 


amount which A. B. Stone and associates are debited, common 
and preferred stock bemeg both shown on the same putoe. 
Certificates 10 -common and preferred— apparently having 
been surrendered, and certificates sO tH) rQ of both hav ine been 
issucd in their place, will vou be kind enough to state why 
this was done and upon what basis: 

Oly. Same objection, 

Ans. You are mistaken as to the figures on page three of 
the register. They indicate the pages upon the stock ledges 
to which these amounts are carried, not the number of the certt- 
ficate. It wasa division amony \. B. Stone and his associates in 
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proportion to the amount wy respectively paid im, the 


amounts being given to me either by A. B. Stone or Geo. 
Edmunds, Jr, the division being made on, that basis. 

Int. 6. Upon that division being made, how many shares of 
stock were tssued to L. M. Tlubby, stating both common and 
preferred, 

Ans. Certificate No, 2a, 231 20-100 of preferred stock, and 
certificate No, 24), 251 "—?_ 1K) of common stock, 

Int. 7. Please state whether or not that issue included $20,- 
(WH) Der mile for SO miles of road, one-half common and one- 
half preferred ?. 

Ans. The tssue was made on that basis. 

Int, S. Afterward, when the road was completed to Dar- 
denne, Was any other or further issue of stock made applica- 
ble tothe line between Louisiana and Dardenne, and if so. on 
what basis? 

\ns. Stock was issued on 559 miles additional at the rate of 
S200) per mile, one-half common and one-half preferred. 

Int. th | pon the issue of the SVO AK) per mile of stock for 
this >.) miles of road, how much additional stock was L. M. 
Tubby entitled for his pro rata proportion thereof? 

Ans. | was instructed to issue him certificates for 403 shares 
each, common and preferred, as for his pro rata proportion, 
and recall certificate No, 85 for 23] POLO of preferred ana 
certificate No, 20 for 231 22-100 of common stock and cancel 
same. 


Int. 10). Upon the issue of stock for the whole line of com- 


460) 


pleted road from Keokuk to Dardenne, how many shares of 


each is L. M. Tlubby entitled for his pro rata proportion to be 


equal with the others of A. B. Stone and his associates ? 
Ans. ] make it #03 shares each. 


lint. Il. I. hie entitled to as SHNTeS Cie hy Combo and pre- 


fel read, and also te FOL 20 TOU) Common and dy Vd Ps TW) pre- 
ferred stock in that road for his oro rata proportion, to. be 
Proj 


lwith .\. B. Stone and his and others, 


(jul \ it] 


its " hates, or oth- 


Wise? 

Ans. Upon the basis of division given me, he is only en 
titled to 403 shares each, common and preferred, 

Int. 12. lave certificates been tssued of 403° shares each, 
» 1. M. Tlubby, and if so, what did 


common and preferred, { 


you do with them: 
105 Shares of common. stock, 


Ans. Certificate No. 355 of 
and No, 41, 405 shares preferred stock, were issued and sent. 
to Mr. A. B. Stone with a request that he deliver same to L., 
M. Hubby and get the former certificates and send to me for 


CL ellation. 


fnt. 13. Llave the former certificates of 231 and a fraction 


shares cach ever been returned to you? 
Ans. They have not. 
Int. 14. Do vou know why? 
Ans. No, sir: [ do not. 


Int. io. Hlow many shares of the stock of the St. Louis, 


Keokuk & Northwestern Railwav ( 


issucad im all, common and preferred : 


‘omipans have there been 


P3000) shares each. commen and preter red, 


Ans. In all 


Int. 16. Plow many shares of that 
are held yy or for the defendant, the Chicavo, 


thirteen thousand tive 
hundred each 
Burlington & Quincy Railroad Company ? 

Ans. T1LA44e shares of preferred and 114420 of common, 
stand in the name of C. Ek. Perkins, trustee. 

Int. 1¢. Who is trustee for? 

Ans. Ile ts represented to me as the trustee of the Chicago, 


Burlington & Quincy Railroad Company. 
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CROSsS-EN AMINA PION, 


nt. IS. Did vou make the calculation of stock each is en- 


Ans. | went all over them with ludee Edmunds. 


Ans. Yes, sir. 


Int. 20. Who determined the basis Upon W 


~~ 


Int. 1) Judee Edmunds had mace the tigures? 


hich he made the 
fheures? 

Ans. | understood it was a decree of court. 

Int. 2b. Did vou understand it was a decree of court that 
devermined the basis of Mr. Tlubby's stock 

Ans Mr. Hubby’s name was net in the list furnished me. 

Int. 22. blow was Mer. Tlubby’s stock determined upon the 
amount of it? 

\ns. In the list furnished me there were for A. B. Stone 
and associates 6.165 of pre ferred, O.163 45-100 common stoc Ke 
which was afterwards divided as Upon page 3 of the stock 
record already referred to. 

Int. 22. Upon What basis was that subdivision on page 3 
miade? 

Ans. LU pon the amount each of the parties piri nn | 

Int. What fraction of the whole stock was proportion of 
Mr. Hubby’s stock figured upon: 


Ans. [am unable to sav, not having 


w fieures before me. 
The data was furnished me by Judge Edmunds or Mr. Stone, 
who also made the twuring. 

Int. 25. Do vou know how much of the additional stock 
was issued when the last 55 miles were finished, A. B. Stone 
and associates were entitled to? 

Ans, nN . sir. Phe nime +A, IS. SST Cone anc assoctates’ 
Were drapped (ot) hi record afte) pritpre three of Wi record 
Wills mide. 

Int. 26. Do vou know upon what fraction Mr. Hubby’s addi- 
tional stock was made or figured: 

Ans. It was supposed to be onthe same basisthe first stock 
was issued, but I do not know the fraction. 

Int. 27. What became of the stock which was issued to James 
Shields and John Fallon, as shown upon your stock record, 


LOS 


prctpre ~one and two. or tow hin h. if het sued, thes were Cis 
titled? 
Ans. The stock certificates issuicd to James Shiclds were 


assigned to A. EB. Stone. 

Int. 2S. On vour stock recor . pages 6 and 7° I don’t see 
my stock standing in the name of James Shields or John 
Fallon, to whom was the certificate which included the ad- 
ditional stock, those interests Shields and Fallon were entitled 
, ’ 

Ans. The number of shares held by Shields and Fallon 
was first deducted from the entire amount to be issued and the 
balance then pro rated among the proper parties in accordance 
to their respective interests, 

Int. 29. Then you mean to sav that that stock was never 
issucd toanybody in the re-tssue? 

Ans. No. [don’t think that’s what my answer says. 


Int. 30. Plow many shares of-cach, common and preferred, 


a 


were issued in the re-issue? 

Ans. [2.805 shares of preferred and 12,804 of commen. 

Int. SI, Certificate No. 7o of preferred was issued tow. B. 
Stone for 6251, shares in the place of certificate number one 
which had been issued to James Shield), and certificate num- 
her 20 was transferred to C. E. Perkins, trustee, and certifi- 
cate No, 77 was issued to Mr. Perkins in the place of it, 
Was it not? 

Ans. ft was. 

[nt. 32. All these certificates I have mentioned were for 625% 
shares cach, were they not? 

Ans. All except 77, which was for many more. But this 
number of shares was included in certificate No. 77. 

Int. 33. Certificate No. 2, issued to John Fallon, for 
(9) 1-2 shares, was transferred to A. B. Stone, and certificate 
No. 66 for a like number of shares was issued to Mr. Stone 
in place of No. 2 and the 6) 1-2 shares mentioned in No. 66, 
were included in the shares mentioned in No. 77, issued to Mr. 
Perkins, trustee? 


Ans. Yes, sir; and the same thing took place in regard to 
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the like numbers of shares of common stock, the only differ 


ence being in the number of certificates. 


Z Int. 34. Do vou remember the 


OCCASION of the settlement 
between Mr. Shields and Fallon 


and NI r. Stone? 
Ans. No. sir: I do not, 


j Int. bo. Do vou remember that mone Vv was drawn from the 


company’s treasury which to repay Mr. Stone the amount 


alleged by him to have been paid to Fallon or Shields? 


Ans. I don’t remember specifically, but [| think that some- 
thing of that kind was, 
Int. 36. Do vou know the amount: 


Ans. No. sirt I don’t remember. 


Int. 37. Have, vou got the book of record of proceedings 


of the company ° 
Ans. No, sir. 
~ 
Int. 3S. Where is it? 


Ans. It is in the hands of the present sec retary of the com. 


pany. 
al Int. 30. Whos that? 
Ans. Lloward Elliott. and he lives here. 
Int. 40. Does the stock which was transferred to Mr. Pet 
kins still stand in his name? 
Ans. It does, 
Int. 41. Was not the amount of money paid to Mr. Stone 
‘ on account of the Fallon or Shields matter about SAD, 
Ans. | can't say. Il. I. Boop. 
State of Lowa, } 
._ ~*~ 
Lee County. | 


Sworn to before me and subscribed in my presence, this 23d 


day of December, A. D. TSS, yy the said H. B. Blood. 
Notarial } 


Bbernarp A, DoLan, 
{ Seal. } 


Not. Pub. in and for Lee Co.. Ia, 


SoM 
ii BH ‘CeeCuUlrs <eeT tee eee. tk hese 
MBertites FOR THE DISTRICT OF OW A, 


‘ 


~OCTUHUERN Binwrat re KOKI A. 


PENINSULAR IRON COMPANY) 


lado hereby certify that on the al day of 1) com be is i8S2. 
perore c, Peernarcd oA. 1) | na nowr\ pountola my and for Lee 
county, lowa, there came before me. Tl. DB. Blood, at Andes 
son Bros. & Davis’ law office, in the cits ‘of, Keokuk, in the 
COunts and state aforesaid, pursuant to weTreement of counsel, 
and W.A. Underwood and TH. Scott Tlowell appeared as 


, . , 
counsel for ¢ omphunants and Anderson Bros. & Davis ap- 


peared ()}) behalf of le fe vdants, ana the siticl Withess, Lf, I}. 
Blood, beine by me duly sworn totestify the truth, and being 
( Kaman dole J era 7 anal acu cls appeal . by tha deposition hereto 
attached or annexed, with all the objections that counsel made 
to answers and mterrovatertes, 

| further certify that this deposition Was written out by me 
and was. after it had been written out, subscribed and sworn 
to yy said witness, and the same has been retamed by me and 
delivered tothe Clerk of the court. and | further ec rtify that | 


| 


nh net of COUSE I rattorneyv to either of the parties nor witer- 


ested im the event of the Ciltise., 


In testimony whereof T have hereunto set mv hand and 
othcial seal, at the citw of Keokuk. in state and county afore 


said, this WSth dav of December, A. D. ISS”. 


( Notarial ) BDernwnarp wi. DoLanx, 
: Bee, % Notary Pub. in and for Lee Co., Towa. 
l’ees for takine deposition and copvine exa. S30. Paid 
— i iat 


Iyy defts. 


"9 


14) 


1] 


yOT 


ENHIBIT A 


KrokuK,. December. INSjS. 


Capital Stock (preferred), TOYO GOO 
A. 8. Stone & Associates, ers ns shares, 

6.1638 sh. O16 300 
Ht. & St. Jo R. R. Co Pe a ie: 1] 60M) 


Wileox. Carpenter Xx Swords. assignee 
ot Adrian Car & Mite. Co. canena 


$1014 shares 41,750 
Peninsular Iron Co, ""'. 103 shares, LOO 
Fulton Foundry Co... 22 51% * Oboe) 
rienry Hart, Ss, 67 “ 6.70) 
ineois MI Y., oo, 105 “ 10.300 
Adeha S. Angel, 2%... 41 “ 4 100 
}. R, Bennett & Co, i%%., 5 “ DOW 
Abel Whitney, nian ' ? Ks wie 
W.S. Willeox & Co.. ommamans “ Di 
Vv. oo Soe. 5 a 500 
Joel Thayer. asin. ldo " 15,511) 
J. M. Browning, adm. of estate of F. 

Gridley, gvcjos 6 shares, Goo 
B. P. Clifford, 22%., 25 “ 2500 
Mm. S.-Carrol, jieus. 13% shares, 13o] 
L. Worthington, gan 2514 “ 2 DOW 


Above distribution being made in 
accordance with District Court of 
lee county, lowa. ar Gr <a 
lames Shields. 62514 shares 6? 550) 
lohn Fallon, HUL, . 6.950) 


- 


(Geo. Edmunds. 


Above stock issued in accordance with a resolu- 


tion adopted by Board of Directors, Nov. 27, 1878, 
and is based upon 80 miles of completed road at $20,- 
O00 per mile, half preferred and half common, 


jt 
KOKI KN. Ol m EMERER ISS, 


2 Capital Stock, [Common], ss00,400 
} 4) 7. 3 Stone rnd associates. 
: share S, 6,163.) shares. O16 3405 


1 | t ~w St lo a IX Lo. Prt cnc shares. 
re. : 11.025 


12 Wileox,Carpenter & Swords, 41 iin shares, 41.77 


Assienees of Adrian Car Co. Qi. sh 
13 Peninsular Iron Co. gages Sh. 1038 9, sh. 10,366 
l4 Fulton Foundry Co. cos ee ae 1S? 
15 Henry Hart, geawss SH.,-O7 je) SN., 6.723 
16 Hlinois Manu. Co, sk. sh. 1038 "\shares,  LO867 
17 Adelia S. Angel, 2. sh., 41,8, sh., 4167 
1s | KR. Beanett & Co. a a. Ml.. Cas Se ie 
19 Abel Whitney, ecu 5>. Sign S0., AS) 
7) W.S. Wilcox & io. Bn sn... «Tad sh. B80 
=i \WW i \Wilcox. Bl an. iam sh cc. ABO 
ny Joel Phayer, Pron sh.. 153 Sh... 1d.000 
238 |. M. Browning, administrator of estate 
of F.. CetiQsey. acne O0.. Gan On. BO) 
oS... See, cae 80... Se 2 527 
25 Ht. S. CA, acu S0., 14 ae. 1.403 
96 L.. Worthmcton, <n SN, Seu. Se.. 219 
Nbove distribution being made in accordance with decree 
of the Distnet Court of Lee County, Lowa. 
1 (seorge EKdmunds, Ish. pow 
Jas. Shields. H2a% sh a 6H? ooo 


2S John Fallon, 69 14 shv 6.950 

Above sto k, 1s issued 11 accordance with il resolution 
adopted by the Board of Directors NOV. 27. LISTS, hyasect upon 
So, miles of complete road at S2O00OL00) pel mile t, pre ferred 


1, Com. 


KR KOKUK. 


\. B. Stone and Associates 


H163 shares preferred stock 


Amasa Stone 


Andros B Stone 

H. Chisholm 

r. P. Hands 

L. M. Hubby 
(Cleveland R. M. Co 
Ira Harris 

WH. Harris 

Dan. P 
Estate of S. Witt 


Kels 


A R stone and Associates 


G§163.45 shares com 
Amasa Stone 

A. B. Stone 
Chisholm 
lr. P. Hands 
L. M. Hubby 
Cleveland R. M. Co 
Iva Harris 
Harris 

Kels 


S Witt 


W. Hi 
Dan P 
Estate of 


A. Stone, 
HI. Chisholm 
T. P. Hands 


Dan P. Eels 

W. TL. Harris 

Ira Harris 

H. Se. Jo. R. KR. 
Wilcox ef a@/ ass’g 
Pen. Tron Co. 
Fulton F. Co. 


-) 


03 


47.22 
4.24 


a) 


NI 


1 cbede shares 

1562.27 
64,.10 “ 
4 ee Ce 
a1 “) e 
8 CS 
4 bey . 
s12.73 
ooo 
Sei; 4 . 

stock 
Lebobe 14 shares 


616.345 


153,200 


> > 


ws & 
64.71 


36,722 


i«~ 


Lon 


25,120 
HS 


+)? 
LH 


Keokuk, July, [Sv 


, Certs. 


. 


No, 


*s 


SPL 
. 157 1g 


10, 300 


5.150 


pti 


15 Henry Hart 7 G00, 
If ii. NI f'« C «) if) 4 I s( 4) 
‘4 \ ~~ \! | 1.100 
I< ik 1} ! { «\ ( } ~ ~ } 
1«) \ \\ \ (0) 


ba ir bt i iss Is S00) 
, \l Drow \ (yw) 
a L>. rs liffora AY (io, 2 “7 si sO) 
2 HH. &S, Carroll 1 2.20 . . 1250 
TL. Worthington 25.50 “. “6 2.50 
5 | we I}. Stor 1SO2l.2; di ** seh 224 
€ a ‘ a. | 7 wes 
I Capital STOCK ( pote o} j 30.100 


‘ . . ; ® | . } 
( crtifycates for above issue of prt ferred stock recalled and 


! 1 : ‘ ’ }* * 8 . ’ , 
remsturedk tovcthec!s with further aaivision of stock wa OTe tO 
avoid the fractional issue and have each portion im our certill- 


CAle. 


NEOKUK, Tulyv. ISTO. 


3) A. Stone, 1032.14 shares. Certificate No. BS hea BF 


i ri. Chisholm, 647.20 shares, : ” 4.622 
$3 TT. PR. Tandy, 560.24 shares, + Mia ly 
$4 LL. M. Hubby, 251.22 shares, 0 Sth hee 
3 Clevel’d R. MB Co. 236.86 shares, o6 9.86 
BO Eliza Witt, O86. bo shares, “. OS.H45 
a8 DBD. PP. Bels, 4:52.01 shares. oe cbedy oS 
35 OW. OH. Tlarrs, ST2.76 shares, 6 | PL 
30 [ra Tlarris, 54.50) shares, “ >. 4:30) 
1] 1. 8 Jo mM, Man tithe) snares. “ 11.025 
i= \\ CON re da 4s sesSé? ., | eer, shares, ste eres 
I) Peninsular Co., 103.06 shares, ts  1LO365 
lf Fulton F. Co., OLS. shares, + 1 SZ 
lo Tlenry Tart, 67.23 shares, “ (h. 4 Pst 


I Th Man’fe Co... 103.66 shares. “ LOG 
ly ALS. Angell, 41.67 shares, “ 1.1653 


IS J. R. Bennett & Co., 5.30 shares. +. ON) 


AOD 


1) A. Whitney, 5.30 shares, = ABO 
27) W.S. Wilcox, 5.30 shares. . eh 
21 W.S. Wilcox & Co., 5.30 shares, “ 530 
22 Joel Thayer, loo shares, “ ec 
23 |. M. Browning, adm_, 6.00 shares, - itn) 
24 B. P. Clifford & Co., 25.27 shares, “ ? 9% 
~> HH. S. Carroll, 14.08 shares, 1408 
“4 L. Worthington, 26.12 shares, + 2612 
$1 A. B. Stone, 1562.35 “ ieee 


TaBO0LS00) 


Capital Stock (Com. } 

Certificates for abo c Issuc of COM Mon ston kK 
recalled and re-issued, together with a fur- 
ther division of stock, in order to avoid the 
fractional issue and have cach holder's por- 


tion in one certificate. 


NKroKUK, July, IS7Y. 

Capital stock preferred, | 1? SO500 

30 A. Stone “5670 Shares 27 OM) 
3” HE Chisholm Lise 1i3.000 
$3 T. P. Handy Ht] H4,100 
$4 L. M. Hubby , ea 10.300) 
$9 Clev. R. M. Co. b1:5 bow 
SY Eliza Witt Sox SHO) 
38 Dan P. Eels su SO 20K) 
36 W. H. Harris suv? SOU?) 
300 [ra Harris” - Ne) Cy) 
ll HA St. Jo R.R. 12 ~~ 49,200 
I2 Wilcox ef a/ 420Y T2950) 
13) Peninsular Tron Co. ISO TSO) 
l4 Fallon F. Co. tH) CHiMM) 
I> Henry Hart 114 11.700 
i Tl. Mfg. Co. St) 1S.000) 
iy A. S. Angell 42 70M) 
IS J. R, Bennett () WM) 


Iv A. Whitney y WM) 


a 1 


20) W. S. Wilcox {y (iM) 
21: WW. S. Witeox & Ca. () - OO 
ee joel Thayer 20) 27 0000 
25 J. M. Browning 1] ow 
”24 B. P. Clifford & Co. 14 $0 
2) H. S. Carroll 24 | 2 400) 
6 S. Worthineton 1) | bt) 
(seo. Edmunds ‘eo 
$1) A. DB. Stone ete LEA PTS A0) 


KEOKUK, July, Isat. 


z Capital Stock (Common ) 12S0O,400, 

30) A. Stone, 2.676 shares, 5 HOW) 
Il. Chisholm, 1.130) shares, ReALLL 
jE yf Handy, O41 shares, 4 10M) 
LL. M. Hubby, 403 shares, LO 500) 
Clevel’d R. M. Co., 413 shares. £10) 
eliza Witt, SOY shares, SU?O0) 

. Dan P. Eels, SY shares, SOPOW 
W. HI. Plarris, SOY shares, SUZ) 
fra Hlarris, $9) shares, Gy) 
im. & St. jo R. R., 102 shares, 1200) 
Wilcox ef a/., 72914 shares, reek 
Peninsular 1. Co., [ISO shares, 1S.000) 
Henry Hart, 117 shares, 11.70 
Ill. Moffe Co., TSO shares, PS.000) 
A. S. Angell, 72 shares, 7.200) 
J. R. Bennett, 9 shares, CH) 
A. Whitney, 9 shares, (wn) 
W.S. Wilcox, 9 shares, CHW) 
W.S. Wilcox & Co. 9 shares, CH) 
Joel Thaver, 270 shares, 27 
J. M. Browning, II shares, 1.1) 
Bb. P. Clifford & Co., 44 shares. 4400 
Hl. S. Carroll, 24 shares, > 4M) 
IL. Worthington, 45 shares, $M) 
Fulton F. Co., YO shares, (yin MW) 

_A. B. Stone, 2,471 shares, eae 
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iN THE QCIACUIT CUURI OF FH Umino 
STATES, DISTRICT OF LOWA, 


SouTHERN Diviston AT KREOKUK. 


PENINSULAR IRON COMPANY 
va. 
ANDROS B. STONE, 
ST. fac a. & SB: OB. os eee 
APPEARANCES: 
For Complamant, Messrs. WA. Underwood. Alvin Burt. 
\shley Pond, John I’. Dillon, Hl. Scott Tlowell. 
For Respondents, Messrs. .Anderson Bros. & Davis. and 
W. W. Baldwin. 
~DEPOSTTIONS 
Cn the part of Respondents, taken at the othee of Anderson 
Bros. & Davis, at Keokuk, Lee « ounty, lowa, on the 6th 
and 27th days of December, ISS2, before 
rep P. BARNETT. 


Stenographer and Notary Public. 


IN: THE UNITED STATES CIRCUIE OOUR E, 
DISTRICT OF IOWA, 


PeNINSULAR TRON COMPANY, et al. | 
Vs, In) loquity. 
Awpros B. STONE, et al \ 


It is stipulated and agreed that in) pursuance of the ordet 
heretofore made in this cause and the ipp mntment of examiner, 
that ered r. Barnett Ly and is here \ mrreed iis such exam 
iner. mav take the evidence of Geo. Ldmunds and such other 
Witnesses as may be produced, ind that Bernard .\. Dolan shall 
he the ( Xumine! to take thie evi CIC f LT. 1}. Blood, and sad 


Barnett mav take the evidence in short-hand, and after the 


FOS 


same is reduced to loag-hand, may be read over to witness and 
by him subscribed and sworn to, and it is agreed that the same 


evidence the same as if said examiners had 


may be read 1 


1 


heen named in the order made by the court, and had been 
taken Thm hand iis questions are propounded, Dec, Pd. ISS2, 
W. A. UNbdDERWooD, 
Solicitors for Complainants. 
\wprrson, Bros. & Davis, 
lor Defendants. 


INDEX 

Gseorge Edmunds, Direct 1; Cross 62; Re-direct 190; Re- 
cross |)4. 

FOR COMPLAINANT, 

Il. B. Blood, Direct 245; Cross 16, 

Pursuant to the stipulation of counsel hereto attached, came 
before me, Pred P. Barnett, a notary public in and for the 
County of Lee, in the State of Lowa, at the office of Anderson 
Dros. & Davis, on the 26th day of December, ISS. 

GEORGE EDMUNDs, 
called on the part of respondents, who having before me duls 
attirmed, deposed as follows: 

Direct Examination by J. TL. Anderson, Esq. 

Question 1. What is your name, age, place of residence and 
OC Upation : 

Answer. Name, George Edmunds; age, 60; residence, 
Carthage, [linots; occupation, pretty nearly CV ervthing 
practicing law 

Qo. From about the middle of the vear S74, up to January 
Ist, ISSO, what relation did vou sustain to the Mississippi 
Valley & Western Railway Company and its successor in the 
ownership of the property, the St. Louis, Reokuk & North. 
western Roy Co? 

A. I don’t know whether it was in 1S73 or “J4 that I was 
elected president of the Mississipps Valles X Western: I 
think it was cither one or the other; I remained president of 
that until, I think, about the first of August, IS74, and then I 


became the counsel of the trustees in the mortgage; [ remained 


Sag 


counsel of the trustees until their matters were closed out 
and sale atirmed, and then | became counsel! for the new’ or- 
ganization, and president of the company when it became in- 
corporated; IT remained ptesident, | should think, until about 
ISTS, maybe longer, | don’t know precisely; from that time 
on until my term closed with the company I was its attorney, 
and [ couldn't tell you whether it was ISSO or “7. 

Q 3. December, IS7%), wasn't it? 

A+ 1 guess it was December, IS7%). 

Q 4. Will vou be kind enough to state how, and what in- 
terest A. B. Stone and his associates had in the Mississippi 
Valley and Western Railway Company, and how it arose? 

Objected to as incompetent, irrelevant and immaterial and 
not the best evidence. 

A. A. B. Stone and associates became interested in the 
Mississippi Vallev and Western Railway securities in this 
way,as [ understand it: About IS72, perhaps IS71, but I 
guess in IS@2, the Decatur Rolling Mill Company, which was 
owned by A. B. Stone, and associates, sold to the Mississippi 
Valley and Western Railway Company, according to my 
recollection, about STOO. worth of railroad tron. 

Qo. SIOLOOO it was? ; 

A. Well, 8164,000; T guess that is it. There were 32S 
bonds put up as collateral. I think about the first of October, 
IN7?. A. B. Stone and associates secured Amasa Stone to loan 
S??7 OM or S275 IMM exactly the fivures | couldn't tell you 
without reference to papers to take up some paper that was 
held by John B. Alley, in which was all of the honds of the 
issue of IST] except one. Upon that loan I think there were 
poy) bonds of the Mississippi Vallev and Western road of the 
issue IS72 put up as collateral, making altogether 77S bonds 
that they had. 

Q 6. Upon what road were the bonds which were held by 
the party from whom A. b. Stone and his associates got them, 
secured by mortgage? 

A. It was the Mississippi Valley and Western road. 

Q 7. What I mean is, between what points? 

A. Between Keokuk and Quincy, or West Quincy, and 


Canton and Unionville, according to my recollection. 


yl 


QS. Do you remember the number of honds that this man 


hacl? 

~ There was SOW) bonds rath ISSUC, according to InN re- 
collection: and he had 7). ; 

J) 9. Who was the man? 

A. John I}. Alley. 

() oO. Wohere did he resick 

A. Nt Boston: or T think he lives just outside of Boston at 
come little town. but Boston is his headquarters, Lynn Is 
| Cre he lives. , 

QQ ul. At what rate were bonds given to A. B. Stone and 
his ASSOCLALCS fo secure this two hundred ana odd thousand 
dollars that was gotten to take up the Alley loan? 

A. Well, it was-in the vicinity. of twe dollars for one. It 
would take a little figuring to tell, According tomy recollec- 
tion it was between 2200 and S250.000 that he loaned and 
there were dot) bonds that were put up. 1 think the paper 
that was given Wats) 225,000 bart) oat clickn’t require quite that 
adnount to take. up thie Alles bonds, ana thes just used 
What was necessary to take up the Allev bonds, as [T under- 
stan it. 

Q. 12. What was the condition of the Mississippi Valles 
and Western road its financial condition «in the summer of 
iSets 

A. Well. T regarded it as insolvent, mvself; it was entirely 
unable to pay its debts; it was not earning enough to pay 
Coyne rating CN pPelises amd tunes, and Keep itself in repiur, and 


! ‘e : 
there was a laree amount of mterest due, 


® ‘ ,* ’ » 
Q). 15. Was anv proceeding begun in that vear to fareclose 
. ’ , ? . 
the morteave securme the bonds, and if? so at what time and 
ittwhat phice: 

\. A foreclosure proceeding was commenced about ‘the 
tirst dav of September, ISad.in the name of the trustees of 
4] ; » 2 at 4% ~~ * | ‘ PL eR. | f 7 l, ; . ‘ts 
ear +\\¢ mT al ( " SNS COLTS C I B47] Tike triisteecs nthe tiling 
of that bill; the proceeding was in the United States Circuit 
C‘ourt forthe Eastern District of Missouri, 

& A |. { pron thal Procecaine Was there any decree rendered 


ot. Pt : . 
for the sale of the road, and if so. when? 
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Objected to as incompetent and not the best evidence. 

A. My best recollection is that the decree was rendered on 
the 2ith day of January, IS75, foreclosing the mortgages, and 
ordering a sale of the road. 

(). I>. About what time did the sale take pine e? 

Same objection as last above. 

A. My recollection is the I4th of April, INST. 

Q. 16. And when was the deed approved by the court and 
delivered to the Master? 

Same objection as last above. 

A. Well, it was in June, and | think about the 17th, but it 
may have been later. 

(). Sd After the decree of foreclosure and before the sale 
what, if any, arrangement was made between the parties in 
interest having claims against the Mississippi Valley & West- 
ern Railway Company to protect their interests in the matter 
of the foreclosure ? 

A. A very large majority of the creditors, that is, [ mean 
in amount, joined in an agreement of purchase; and ap- 
pointed A. B. Stone trustee, to make the purchase; that agree- 
ment of purchase was in writing and was signed by a large 
number of the creditors; it was im two parts, but both of 
them precisely alike. 

() 18. Please look at the papers | hand you, Exhibits 1 and 
2 attached to the deposition of A. B. Stone, and state whether 
or not those are the agreements, or that is the agreement m 
duplicate, as you say? | 

A. The one they have got marked Exhibit 2is the one 
most numerously signed; it isthe original of one of those pa- 
pers, that is it is the same paper, but im duplicate. . Exhibit 1 
is the original signed by a part. 

Q 1% Can you remember the date at which those papers 
were signed, whether or not before the sale? 

A. Oh, ves, they were signed before the sale: the paper 
Exhibit 1,1 don’t know exactly when it was signed; I re- 
ceived it either the day before the sale, or perhaps one or two 


days before. 
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() 20. Did it contain the signatures at that time which it 
now contams? 

A. I did. Exhibit No. 2 was signed yy all the parties that 
appear how Upon it, before the sale, but was signed yy Mr. 
Fallon on the day of the sale on the day before, anal which | 
do not recollect: it was done at St. Louis, and either on the 
day of the the Or the day byes feonre it. 

Q) “1. Prior to that time had there been any agreement o1 
contract mide between A. B. Stone and John Fallon in re- 
lation to the subject matter of their interestsin the road ? 

A. On the Iith day of July, ISd4, an agreement was made 
at Cleveland, Ohio, between Mr. Fallon on his own behalf, 
and Mr. Stone on behalf of himself and associates; and [think 
that was supplemented some little supplement to it, [Tam 
not positive about that —on the next dav; they may both bear 
the same date and may not; T can't sav. 

Q) 22. What became of those agreements when the one 
made March 27. ISd0, was made: 

Olbjected to as incompetent, irrelevant and immaterial, call-_ 
ing for a conclusion of law. 

\. Do you ask for my opinion of the legal nature of it? 

Q25. No, bask you as to the agreement of the parties; 
whether or not there was any agreement of the parties in rela- 
tion to that. 

\. [don't know of any written agreement of the parties in 
relation to it; mv understanding of the agreement between 
Mir. Fallon and Mr. Stone was that the one dated the 27th of 
March and executed by Mr. Fallon on the [3th or 4th of 
April T think on the [3th upon reflection, because I think | 
have got somewhere the original of | an agreement in 
relation to some pomts mm connection with that, and made at 
the same time that he signed this paper; my understanding 
between them at the time was that that did away with all 
prior agreements between them, 

Qo4. In June, 1875, were vou present at Cleveland, Ohno, 
sometime about the Sth day of June, at a meeting of the parties 
in interest, When the money which had to be pad into court 


at St. Louis, was being raised by the parties in interest? 


A. Who do you call the parties in in erest? 

() 2, Well, the parties Whe signed these agvrecments iT 
part ofthem, « 

A. TL was at Cleveland about the Sth of June; the exact 
date I could not state without reference to papers. Some of 
the parties whe signed this avyreement of the With of Nar h. 


mwever, ts that but few of them 


were there: My recollection, 
were there; A. B. Stone, William S. Wilcox, ] think Amasa 
Stone, and Chisholm, and perhaps some others were there: 
I think Tlubby was there and Handy may have been there. 
but [Lam not positive, that even Tlubby or Landy were at that 

Ql) 26. Tlow much money were you required to pay imte 
court as Atlornes for thes« parties upot that purchase? 

A. S2S5.0000, 


() "5. Can vou state the amount of mone that was paid by 


~ w €-¢ ater 


each of the respective parties whe ¢ itribut d to that purpose? 
» ; 

A. Not from recollection. 

Q 2S. Can vou state from any data by which vou can re 


fresh your memory? 
\. If | had datain mv possession that | once had I could tell 


. he 


just what cach party paid. 


Q 24) Will vou examine such dat: vou have access to 


~e 
—- 
f 


ana state the amount pard by each, afte r the adjournment and 


before the next meeting of this takiny of testimony ? 


A. Anvthing within my reach I will do. You may have it 


here and I may have it at home; I can't tell you; I can tell 


pretty near in round numbers what was furnished hy the 


parties but then I couldn't get at pust what it is from recollec 
tion. 

() 2h) There is the petition in the case of A. B. Stone ve 
Fallon & Shields et al, in this court; can you refresh your 


memory from that? 
A. Perhaps I might. I prepared the petition in that case 
+i 


> 
, > yy + 
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court. but in the district court of 
Q 31. Well, examine such data as you have and answer 
this question as nearly as vou can at the ne Xt meeting. 


A. Very well. 


al4 


() >> 
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\fterwards were you required to mitke cnn other ot 
further payments into court? . 

A. | Wiis, 

Q 33. Tlow much more money were you required to pay 
into court? , 

\. Well, | would have to look at papers to tell, but my re- 
collection is twenty and some odd thousand dollars. 

(2 34. Were the parties reguired to‘execute any bonds up- 
on the delivery of the deed and if so, for how much? 

A. Well, they were required originally to execute a bond 
upon the sale for Sso00,000, Then upon the payment of the 
$255,000 into court at the time required, they were required 
to vive a further bond of S1o0,000,--or to give a bond for a 
hundred thousand dollars whether in addition to the $200,000 
[am not prepared to say; but | guess not. T guess it) was in 
lieu of the S200.000. 

Q35. At what time was the amount which was distribut- 
uted to each bond of the Mississippi Valley & Western Rail- 
Way Company under the respective issues of March 1872 and 
a mortgage of IS75, decreed by the court. 

Objceted to as incompetent and not the best evidence. 

A. T would think sometime in 1876 but Lam = not positive. 
. Q36. Was it known at the time when the sale was made 
What it would be? 

A. It was not. There were several contests over the right 
to hold bonds and claims and the determination as to the value 
of those respective bonds was not made until after those con- 
tests were vot out of the Way. 

Q 37. When wasthe St. Louis, Reokuk & Northwestern 
Railway Company organized? 

Same objection as last above. 

A. In June, 1875.) Perhaps on the 21st, possibly a day or 
two later. 

Q 38. By whom were the articles of association drawn? 
A. By mvself. 

Q 3h. Will vou be kind enough tolook at the paper at- 
tached as an exhipit to the petition in this case marked “Ex. 
hibit Ey dated June, 15, 1875, and state what vou know about 
the orginal of that paper and by whom it was drawn. 


ole 


A. I drew the original of it. 

Q 40. Where did you draw it if vou remember? 

A. Well, | couldn’t undertake to sav: don’t recollect ex- 
actly; may have drawn it at Cleveland and may have drawn it 
at home. 

Q 41. Was that proposition made to the railroad company 
to transfer the tithe, to-wit: under the terms of that instru. 
ment, by Mr. Stone as trustee? 

A. That is the object of the instrument. 

QM 42. It was so made? 

A. It was so made. 

Q 45. In that in the first clause of it, it provides that there 
should be piri to .\. Bo Stone SI65.000) in cash: picase state 
what that S165000 meant — what it represented and whether 


the Sonne Or aly part of it Was actually patel 17 eash. 


Objected to as immaterial, the papers lye le the best CVE 
dene c. | 

A. That $165,000 was a part of the SYS5,000) that was 
pati Into court. | 

Q 44. What had it to do with the one thousand six hund- 
red and fifty shares of stock of the railroad company that had 
heen subscribed by A. B. Stone for himself and associates, if 
anything, 

A. Well, 1 don’t: know now from recollection what  par- 
ticular connection it had with that stock except this: I can 
vive you in very concise language what was done. 

Q 45. Well, that is just what IT wanted. 

A. This organization was made with a view on the part of part 
of the parties to make a corporation, or create a corporation both 
1 Missouri and Lowa, and then to consolidate them; | opposed 
it; | wasin favor of making it an lowa corporation alone, for 
certain reasons | had, and I prepared the arty les of association 
which covered the laws of Missouri as well as the laws of 
lowa, so that the same articles could be used in both States, 
and had them executed in duplicate for that reason, and there 
being lo miles of road provided fe by the articles of associ. 
ation, and the laws of Missouri, requiring SIAM per mile to 


he subscribed before the thing could be organized, that 
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mount Was <u! crib cd. Nir. Wik (Pe | think. subse wibed 2 


shares. whether ino his own name or 


() Ii. Phat will show you rivlit on that page before 
weit 

aa \\ » oe \\ | ms Vee, AIF, Tey Fat ollection Wils 2.) shares, 
and that is what it iss and A. B. Stone subscribed a certain 
amount, a dives othe: parties subscribed, and [ myself, 
subscribed ome ve, and also subseribed as attorney for others 
it) patil tdLIOuldits., ;. hed \Ir. Stone come 1h) ana subscribed 


alanece to rise up thi S165 00000), ancl Nir. Baldwin paid 


Ve) a chee K. 
(Q. 47. Who was present? 
\. To the amount of S165.000 according to my recollec- 


tion, and then received it back immediately from the com. 
pany; threat as. tie part itoovel Upon the stibs riptions and then 
recerved it-back from) the company, and that same check was 
})s dainto court, that is at St. Louis, is part of the SVS5A00 
that was to be paid into court, rf that answers to your ide:t. 

Q). IS. That is it exactly; that is what I wanted; the way 
that was actually par im. 

A. Tt was paid in just that way. 

Qi T sce by that same proposition to convey the title to 
the road a mortgage securing notes to the amount of $600,- 


— 


WOO was provided for; will you be kind enough to state whe- 
ther or not such a mortgage was made? 

Oljected to as incompetent, mortgage is the best evt- 
dence. 

A. Such a morteave was made. 

Q oO. Por what purpose was it made; what was the pro- 
ceeds of it to be used for? to what end 

A. The understanding was that the road was to be com- 
pleted at once to Louisiana and that this SHO00Q00) was to be 
used to construct that road and take care of all incidentals, ex- 
actly what [don’t know; but that road was to be constructed. 


I think it was about 30 miles: and it was believed that the 


- 


money could be raised on a short mortgage made in that style 
easier than it could on an ordinary railroad mortgage. At the 


same time as you see bv this article another mortgage of $2,- 


1% 


TOOL was pr wwided for, and it was contemplated to sell 


bonds under that mortevave and take up the ShOO0WO: but the 


part of it. \Ir. Stone became 


frightened about undertaking to use it: afraid he couldn't use 


SUOMI was mever used. any 


and get the money back out of the other bonds, and therefore 
it was not used, 

Q ol. At the time when the road was bought in and con- 
veved to Mir. Stone as trustee, as vou have stated on the 17th 
day of June, IS75, what was its then condition and ability to 
earn sufficient income to pay its running expenses and any- 
thing in the wily of imtcrest trypan thi ipital represented by 
it? 

A, Up to the time of that sale, the road had never earned 
its operating expenses and taxes and kept itself in repair, and 
had never paid any interest on its bonds, but was very largely 
in debt. 

Q 52. What was its condition as to through and local busi- 
ness? 

A. Well, the road was being operated at that time between 
Keokuk and Hannibal. The Keokuk end of the road from the 
Des Moines bridge up here, over the Keokuk and Des Moines 
road ona lease, and about VA ell, re considerable distance this 
side of Hannibal being operated on a lease, and between what 
was called, 1 think, the Hannibal junction, Moody I think it 
isnow, and West Quincy upon lease, the road had never 
earned, and could not earn (1 think wedid the best thing that 
could be done with it) enough to pay the operating expenses 
and repairs and taxes and any interest upon the bonds what- 
ever. It had no through business; it picked up what it could 
in the way of local business. 

Q53. What, in the opinion of the parties in interest, was 
necessary to be done to make the property return any income 
on the investment? 

Objected to as immaterial and also because the question does 
not state what parties in interest. 

A. I know of but one opinion among the parties in interest, 
and I think I knew the opinion of nearly all who were inter- 


ested at that time:and that was that the road could never 
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pay until it was completed, at least to a connection with the 
North Missouri road at Dardenne. The idea of this SG00,000 
mortgage was to complete it to Louisiana. It was believed 
an arrangement that was had between our COMPpPally and the 
Chicago and Alton and the arrangement that hand existed be- 
tween our company and the Hanmibal and St. Jo., by putting 
in that connection of, | think, 30 miles, the road would be able 
to carn cnough to pay something. But when it was com- 
pli ted it demonstrated that it would) not pav or did not pay. 
The Hannibal and St. Jo., for some reason or other, went back 
on their contract. 

Q) 54. Had the'road the money that was necessary to build 
the extension to either Louisiana or Dardenne, or had it any 
power to raise itexcept by borrowing it? 

Objected to as incompetent and immaterial, 

A. The road had no money over its actual operating ex- 
penses and had no means of getting it except by borrowing; 
and it could only borrow upon its bonds or by some individual 
becoming security for it. 

(> cas 


4 . 


How was the money raised to make the extension 
from -lannihal to Dardenne? = Tlannibal to Loutsiana in the 
first place, and then from Louisiana to Clarksville, and then 
from Clarksville to Dardenne? You may state them each. 

A. Well, it was built in three different patches. From 
Hlannibal to Louisiana, A. B. Stone and associates with Mr. 
Thayer, [ think, raised all the money. Some they borrowed 
and some they paid out of their own pockets. From Louis- 
ina to Clarksville, the money was raised by A. B. Stone in- 
dividually and some parties in Clarksville, Roberts, Carroll, 
MeIntosh, and Clifford. T think those were the only ones 
at Clarkville that had anvthing to do with it. And from 
(‘larks, ille to Dardenne ly final sale of the bonds of the road. 
That is my recollection about it. 

Qoob. Hew end when was the road built from Quincy to 
LLannibadl ? 

A. The road was built) from Quincey to Hannibal in the 
summer of 1873 and late fall of IS73. Well, I don't. think 


they got through and completed so as to run into Hannibal 
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until pretty well towards the spring of IN74; guess it was 
early spring of IS74. That money was furnished largely 
by the Hannibal & St. Joseph Railroad Company—Carver 
bonds that were put up. Mr. Carver was then the controlling 
genius of the Hannibal & St. Joe. 

Q oy. At what time was the road through from Clarksville 
to Dardenne? 

A. Well, I don’t know whether I can give you the date; 
guess it was in IS7S, perhaps finished carly in’ IST might 
have been finished in IS7S; don’t recollect now, 

QoS. Can you tell, your memory being refreshed as to the 
date of the passage of the resolution by the railroad company 
for the sale of the bonds in January . ISUthe 

A, Well, if that states, it would refresh mm recollection, be- 
cause I knew at the time I drew up the resolution, and those 
-dates were all familiar to me then, but the matter had gone 
by some time. 

Q of. How was it as to that date? 

A. In January, IS7%, the resolution for the sale of the bonds 
was made. 

Q 60. When was it as to that date, before or after that the 
road was built? 

A. Oh, it was before that; my recollection is that it was 
completed a year before that; completed some time before 
this bill was filed here in the district court; that would be my 
recollection about it; would think that it was in the spring of 
IS¢S that the road was completed; that would be my recolec- 
tion. 

Q 61. Were you present when the resolution for the sale 
of the bonds was made at Cleveland? 

A. I was. 

Q) 62. Who drew the resolution up? 

A. I did. 

Q 63. Were you present at any meeting of the parties in 
interest when the subject matter of that resolution was dis- 
cussed in Cleveland ? 

A. I was. 

Q 64. Can vou recollect who was present at the time or 
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ed in taking the bonds. 

A. Well, I don’t) know that I recollect any particular 
thing that was said by Mr. Handy; yet he may have said 
something of the kind. I recollect distinctly of the ques- 
tions being talked there about his being able to carry it and I 
recollect Amasa Stone's saying to him «You are entirely able 
to carry it and if you cannot carry it IT will carry ‘it 
for you, or help you ‘carry it.” But whether Mr. Han- 
dy said so or not, [Tecan’t say;but | recollect that two or 
three of the parties there said that ff he was in close quar- 
ters and needed money to carry what he would be expected 
totake, why that they would help him do it. 

Q 6S. Mr. Hubby has stated in testimony in this case that 
he never knew any thing about any bonds having been 
issued upon the St. Louis, Keokuk & Northwestern Railway 
Company and by that company; that he supposed that ev ery- 
thing was being done by stock and not bonds. Please state 
what knowledge you have of his knowledge of the issuance 
of bonds further than you have already stated. 

A. Well, at the time that the original arrangement was 
made in relation to the bonds I don’t think he was present; 
but afterwards there was some changes in the bonds and some 
printing done on the bonds and on the coupons, A part of 
the bonds were changed to what would be called sec- 
onds or income bonds, and he was present and took part in 
that arrangement. I was in his place two or three times while 
the papers were being prepared and we compared notes about 
the matter. | have no doubt but that he knew just as well 
about the matter as any cf the balance of them. I supposed 
he did at any rate. 

Counsel for complainant moves to strike out the latter part 
of the answer, as immaterial and incompetent and hearsay. 

Q 60. At the time when the “Exhibit E,” to which I have 
called your attention was made, will vou state at whose in- 
stance the same was gotten up and what discussion of that in- 
strument was had between the parties in interest at Cleveland, 


and state who was present? 
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A. Tecouldn’t te] you who was present, couldn't tebl you 
whether the paper was written at Cleveland or at home, but 
the subject matter was talked over by the parties at Cleveland. 
[think in one of those talks Mr. Wilcox was present; whether 
Mr. Hubby was present or not I couldn’t state positively, but 
he was frequently present at meetings there at Cleveland. 
When I would go to Cleveland and anything was required to 
be done, they would come as many of them as could come. 
there was Handy and Hubby and Eels; sometimes Mr. Har- 
ris and Mr. Chisholm; Mr. A. B. Stone and Amasa Stone; 
and’sometimes, perhaps, they would all be present, and at other 
times only part of them; and for me to undertake to distin- 
guish the times when all of them were present or only part of 
them, | couldn't do it. 

Q 70. Will you be kind enough to make a statement and 
attach it as part of your evidence in this case. of the respec- 
tive amounts which the parties who signed that contract, Ex- 
hibit Ato the bill and Exhibit 1 and 2 to the testimony, con- 
tributed to the purchase of the Mississippi Valley & Western 
Railway Company property in pursuance of that agree- 
ment? 7 

A. T will when T can get the data to do it from— 

Objected to unless done before the direct examination 
closes, 

Q 71. Who prepared the bill or >etition filed in the Dis- 
trict Court of Lee County, Towa, at Keokuk, in the suit in 
which Andros Bb. Stone was plaintiff, and John Fallon, James 
Shields ef a7. were defendants, and upon which decree was 
finally had in that court? 

A. Well, | prepared the principal part of it and perhaps 
all; you may have assisted me some, or not, Ido not recollect 
whether I brought it over here prepared or not. 

Q 72. Whom did you represent in that case? 

ie represented A. B. Stone. 

Q 73. In what capacity? 

A. I was acting for him and for the railroad as he was 
acting as trustee and and I was acting as counsel. I think 
the bill was filed in A. B. Stone’s name. 
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Q 74. Who, if anyone, did you employ or join with you as 
counsel or assistant attorneys in that case? , 

A. Gillmore & Anderson. 

Q 75. What connection had they with the subject matter 
of that suit, or any of the parties to it, prio to that time? 

Objected to as immaterial. 

A. Well, during the forectosure of the mortgages in the 
L nited States Circuit Court for the Lastern District of Mis. 
souri, Gillmore & Anderson represented Wilcox, Carpenter 
and Swords, assignees; whether they represented Mr. Angell 
or not I don’t know ; don't recollect; they also represented 
one or two other parties who had some claims, I don’t recol- 
lect now exactly what they were, and | don’t know of. their 
having any other connection with the concern until this bill was 
filed or petition or whatever you call it heve for settling Mr, 
Stone’s accounts, then I engaged Gillmore & Anderson to 
assist me in conducting that suit. 

Q 7H. What anxiety Or otherwise was there manifested on 
the part of Wilcox, Carpenter & Swords, assignees, to have 
those accounts settled and the interests of the various parties 
holding under A, B. Stone, as trustee, adjusted? 

Objected to as immaterial, the assignees not having 
been made parties to this suit. 

A. As to Mr. Swords, I don’t know whether I ever talked to 
him on the subject or not, or hetome; Mr. Wilcox very fre- 
quently talked about Mr. Stone's closing his accounts and get- 
ting that matter adjusted; said that he wanted to close his ac- 
counts as assignee; Mr. Carpenter on several occasions spoke 
to me about it. 

Q 77. What were the purposes for which that suit was 
brought? 

Objected to as incompetent and not the best evidence. 

A. To settle Mr. Stone’s accounts as trustee and distribute 
the property of the Mississippi Valley —or the property pur- 
chased at that sale and finally turned into the St. Louis, Keo- 
kuk and Northwestern—distributed the road. 

Q 79. What was the difficulty in the way of A. B. Stone 


himself making the settlement? 
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A. There were two or three differences of opinion between 
A. B. Stone and other parties. One was with Mr. Fallon and 
the man to whom he assigned some of his interests, Mr. 
Shields, and the other was with Mr. Worthington. I don’t 
now recollect of there being to my knowledge any other dif- 
ferences of opinion. 

Q) SO. Did the parties in interest all coincide in the manner 
in which their respective interests were to be estimated and 
the basis upon which the estimate should be made? 

Ol jected to as leading. 

A. My understanding from all the parties was that there 
was no differences of opinion as to the mode in which the dis- 
tribution should be made except as between Mr. Fallon and 
Mr. Stone; and as to Mr. Worthington, he claimed certain 
rights and interests under some centract that Mr. Fallon had 
signed in the name of A. B. Stone & Co. which Mr, Stone 
repudiated, That was my understanding of where the trouble 
Was in their coming to’ some agreement among themselves. 

@ 

Q Sl. Were the parties all united or were they not in relation 
to the basis upon which distribution ought to be made; whether 
upon the interest which each held in the Mississippi: Valley 
and Western Railroad Company, or upon the result to the 
trustees of the liens which they respectively held securing 
their debts, 

A. Tdon’t know of any difference except as [ have stated 
which grew out of the position taken by Mr. Fallon and Mr. 
Worthington. There may have been differences between 
other parties that I did not know of, I know that several 
of the other parties agreed perfectly with Mr. Stone about it 
and there may have been some others that I didn’t know. 

Q SY. Prior to the time of the decree in the case of Stone 
vs. Fallon, were not frequent estimates made upon the basis of 
the amount of debt the parties respectively had in the Missis- 
sippt Valley and Western Railway Company without taking 
into consideration the securities which they held? 

A. Frequent estimates were made based upon the amount 
of money, as I denominated it, which they had in the road 


irrespective of the securities they had. It was believed by me 
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and believed by Mr. Stone that that was the most equitable 
way of settling the rights of the parties. That is, for instance 
Mr. Stone and his associates had in besides interest about $385,- 
MH). The Adrian Car and Manufactnring Company had in it 
a certain amount, whatever that was; I don’t now recol- 
lect; and Mr. Fallon had in what was conceded to be, I think, 
S28SS,400 and Mr. Worthington $77,000 and the Hannibal 
and St. Jo. had in $130,000, Now, it was. believed by my- 
self and Mr. Stone and a good many of the others that 
the true way was to settle it upon the basis of that money 
that they had in; but) Mr. Fallon wouldn't agree to it and it 
was impossible to make any settlement without him. 
Whether there were any of the other parties that dissented 
from that mode, | don’t know. The result of it was that the 
question was put both ways at the court here; that is, I in- 
tended to do it and the question was submitted and all gone 
over. 

Counsel for complainant moves to strike out that part of 
the answer which states what was submitted to the court be- 
cause the pleadings in the case referred to are the best evi- 
dence. 

A. (Continued.) The plan was adopted as shown by the 
decree. 

Q 83. Was it not claimed in that suit by the Adrian Car 
and Manufacturing Company, that the proper basis was the 
amount which had resulted from their liens, che liens in that 
suit in St. Louis and not the amount of debt which they held? 


A. Amount of liens and bonds? 

Q S4. Yes, the result on the purchase. 

A. Yes, I understood itto be that: that that was their posi- 
tion that thev urged. 

Q S85. And didn’t you claim and urge for A. B. Stone that 
the proper method was the amount of debt respectively held in 
the M.V. & W. R’y. Co. 

A. I urged that as hard as I could but I was beaten at it. 

Q 86. The Adrian Car & Manufacturing Company held a 
lease, did they not, upon all of the cars which they had sold to 
the M. V.& W. R’y. Co., and before the decree in Stone vs, 


APG 


bonds, amounted to only sixteen thousand and some odd dol- 
lars. The lien which they held resulting mn the purchase, up- 
(1) the pour hase MOTE y lo about 1X thousand odd dollars more 
than they would have had an interest, provided they had had 
two dollars for one in bonds to secure their debt due by the 
M.V.& W.Ry. Oa 

A. Phe exact figures I can not 1\ e from recollection; but 
the amount that went to the Adrian Car & Manufacturing Co. 
parties or those holding bonds that were oN en to that com- 
pany as secuyity upon the bonds according to my recollection, 
was a little over SU6,000; and the amount of their lien accord- 
ing to my recollection was a little over $22,000, The decree 
itself, | think, shows the exact figures as to both, 

QsSi. Did not the Adrian Car and Manufacturing Com- 
pany people urge in the trial of the case of Stone vs. Fallon 
the propricty of estimating the interests in the St. Louis, Keo- 
kuk and Northwestern Railway Company according to the 
result of the purchase money of the road rather than upon the 
debt, as being the most favorable to them? 

A. Tso understood it. 

Q S88. During the trial of that case, a cross-bill was filed jn 
the name of Wilcox, Carpenter & Sword, assignees of the 
Adrian Car and Manufacturing Company. Be kind enough 
to state the circumstances under which that was done? 

A. After the bill was filed here and before service was had 
upon Mr. Fallon a bill was filed in New York City in the 
name of Shields. Whether Fallon was a party to it or not I 
would not now say, enjoining Mr, Stone from proceeding 
with this case here in the District Court of Lee County; and 
Mr. Stone refused to goon any further, but just sat down, he 
having been enjoined. Messrs. Gillmore & Anderson suggest- 
ed that a cross-bill might be filed by the Adrian Car & Man- 
ufacturing Company, whom they represented in this case in 
St. Louis, and the case proceed in that way and get the matter 
closed up. And a short time after the injunction was served, 
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how long I do not know, I saw Mr. Carpenter at Cleveland 
and he asked me what the trouble was. 

Q SY. State who Mr, Carpenter was, 

A. Mr. Carpenter was one of the assignees of the Adrian 
Car & Manufacturing Co.—one of Wilcox, Carpenter & 
Sword. 

Q. W. (By Mr. Underwood.) S. M. Carpenter? 

A. Yes, sir; he wanted to know what the trouble was 
and I explained to him what the trouble was about Mr. Stone’s 
going along and closing it up and told him what Messrs, Gill- 
more & Anderson suggested about tiling a cross-bill and that 
they were ready to file that, if authorized to do so and Mr, 
Carpenter advised that that would be done and desired me to 
tell them to goahead. A short time after that I saw Messrs. 
Gillmore & Anderson or one of them, I don’t know which, 
(I presume Mr. Anderson as he was the active man) and told 
him what Mr. Carpenter had said to me, and they filed a 
cross-bill, and the. notices were sent out and service admitted; 
I guess, by all the parties; don’t know; think the record 
shows service upon all. 

Ql. By Mr. Howell; where was it you saw Mr, Carpen- 
ter, at Cleveland? 

A. At Cleveland, yes sir. 

Q 92. State whether or not, after that time, the suit pro- 
ceeded upon that basis, 

A. The suit proceeded and a decree was rendered upon that 
basis. : 

Q 03. Mr. Edmunds will you be kind enough to state what 
representation you ever made to any of the parties to that pro- 
ceeding as to the suit of Stone vs Fallon not being intended to 
reach their interests in any way, or to have any effect upon 
them? 

A. I have no recollection of ever intimating to anybody 
that it would not affect their interests; 1 frequently told Mr. 
Carpenter and frequently told Mr. Wilcox, and they were the 
principal ones that I talked to. 

Q 94. And Angell? 

A. Well, I occasionally talked with Angell and frequently 
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told him | reckon the object of the bill was to settle Mr. 
Stone’s accounts and to distribute the assets of the road among 
its owners and that they must look after their interests and 
as | understood it you looked after their interests for them; 
that is the view that | had of it; [| had no knowledge, and I 
am satisfied that [never intimated to anybody that they were 
or were not to be tread upon by this suit. | 

Q. What promise or agreement did you ever make with 
them that you would take care of their interests or look out 
for them? 

A. None at all, sir; [I did not represent them in any shape, 
manner or form in connection with this matter. 

Q 06. What statements, if any, did you ever make to them 

that Fallon was the only one that Stone was after and that all 
the other interests would be protected by Mr. Stone as fully 
as he would protect his own, or words to that effect o1 pur- 
port? 
“* A. T don’t know of making any statement of the kind; pre- 
sume I very frequently stated to Mr, Wilcox and perhaps to 
Mr. Angell and possibly to Mr. Carpenter, that if it was not 
for the trouble with Mr. Fallon, I thought there would be no 
dithculty in making an adjustment; that the trouble with Mr. 
Worthington’s interest, | thought, could be got over, but Mr. 
Fallon’s could not. 

() iG. Inthe suit in St. Louis will you be kind enough to 
state whether or not a claim was made by the North Missouri 
Construction Company for a mechanic’s lien claiming some- 
thing like SLOOQ.Q00, 

Objected to as the proceedings and pleadings in that case 
are the best evidence. : 

A. A claim was presented by the North Missouri Construc- 
tion Company fora large amount; the amount I do not rec- 
ollect; T think it was over S1O0O.000, for grading and bridging 
and divers things that were done by that company under some 
contract forthe Clarksville & Western, which was consolidated 
mito the Mississippi Valles and Western. 

Qs. Between what points was their work done? 


A. Well, their work was principally done from Louisiana 
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to Dardenne; but they may have done some, and I think they 
did. some north of Loutsiana. 

Q i). Was any arrangement made about this claim for a 
mechanic’s lien on their part by Mr, Stone, and if so, what? 

By Mr. Underwood: Was that arrangement in writing? 

A. I think there was an arrangement and 1 think it was in 
writing. 

Counsel for complainant objects upon the ground that the 
writing is the best evidence. 

A. I can’t tell you exactly what that arrangement was; but 
my impression ts that Mr. Stone, or A. B. Stone & Co., was 
to pay about S6H6,000) for that claim, and also to pay J. Bb. 
Henderson an individual claim, (Mr. Stone making the pay- 
ment, however,) about SVZZ000,) [It might have been $I1S,- 
(MM) for this claim of Henderson, besides the claim of the 
North Missouri Construction Company} the figures I wouldn't 
undertake to. state. Mr. Stone gave some notes for it 
finally. 

Q) 1h), To whom was the STS.0Hhor S22 000 paid ? 

A. Well, that was paid Henderson; the len claim of StH, 
MH) was paid to the North Missouri Construction Compan) 
or its parties, John B. Henderson and Carroll & MeIntosh, or 
perhaps it was in the name of Bb. P. Clifford & Co. There 
was three or four firms there composed of the sare men; 
there wis It. P. Clifford X Carroll and C'arroli and MelIntosh 
and Roberts. They had three or four firms carrying on dif- 
ferent branches of the business, and exactly which one it was 
[ don’t recollect now. 

() LO]. Do you recollect what the claim of John h. lLlen- 
derson for S1IS.000, which finally resulted in $22,000, was 
for? 

A. Well, Henderson kad an individual claim for his services 
and expenses in going to Europe and endeavoring to sell 
honds of IS72 or 7°73. 

Counsel for complainant moves to strike out all the testi- 
mony as to the Henderson claim as incompetent, irrelevant 


and immaterial. 
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And also he had an interest in this North Missouri Con- 
struction Company claim; the North Missouri Construcfion 


Company claim, according to my recollection, was allowed in 
the court to the amount of $66,000, or about that; but the 
claim of Henderson, [ think, for about $15,000 with some ac- 
crued interest (perhaps amounting to $22,000, 1 don’t know 
just what it was,) was for his services and expenses in an ef- 
fort to sell the bonds I think in 1873 in Europe. 

Q 102. And that was not allowed? 

A. That was not allowed in this court, but still it was paid 
by Mr. Stone on acompromise. Whether it was paid in full 
or not I couldn’t tell you; something was paid on it. 

Q 103, Was the amount paid to John B. Henderson by 
which the North Missouri Construction Company transferred 
to A. B. Stone for 866,000, 866,900.04 being the amount of 
money actually expended by them upon their lien for over 
$100,000, were the two transactions or two items a part of the 
same transaction or purchase by A. B. Stone? 

» Objected to as incompetent, the writings being the best evi- 
dence. | , 

A. Well, if I get the question right, why, I have practically 
answered that before. Henderson was interested as a mem- 
ber of the North Missouri Construction Company in the claim 
of the North Missouri Construction Company and he had this 
individual claim amounting to $18,000 and something which. 
according to my recollection, finally ran up with interest into 
the vicinity of $22,000 in his individual right. And Mr. 
Stone could not purchase or was unable to purchase and close 
this lien claim of 866,000 without paying off or purchasing in 
some shape Mr. Henderson’s individual claim which had not 
been allowed. That is my recollection about it. 

Q 104. Upon the trial of the suit of Stone vs. Fallon, in 
the District Court of Lee county, lowa, to which I have here- 
tofore referred, did Mr. Stone claim the right to he allowed a 
credit as trustee for the purchase of that road, for this amount 
of money which he had paid to John B. Henderson, being 
something over $22,000, including interest? 

Objected to as not the best evidence. 
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A. Without looking at the record I couldn’t answer abso- 
lutely ; but my recollection is that it was urged upon that hearing 
upon the part of Mr. Stone that he ought to be allowed for it; 
but I don’t think he was allowed for it. 

Q 105. By whom was the allowance of this $22,000 as a 
credit to him as trustee resisted ? 

Objected to as incompetent, irrelevant and immaterial. 

A. It was resisted by Gillmore & Anderson representing 
the Adrian Car and Manufacturing Company, and I think by 
Mr. Howell, representing some others; but | am_ not positive 


about that. [think he was representing Mr. Worthington. 


Q 106. During the tnal of the case of Stone vs. Fallon, 
what parties were here representing the Adrian Car and Man- 
ufacturing Company in person? 

A. Mr. Wilcox and Mr. Angell. I don’t know whether 
any others were here or not. I don’t think there were. 

Q 107. Did you have any conversation with them relative 
to the allowance to Mr. Stone of this 318,000 and its propriety, 
and if so, what did they say? 

A. Well, | wouldn’t undertake to say. I presume I did 
but I wouldn’t be positive. 

Q 108. Did they testify in the suit? 

A. Both Mr. Angell and Mr. Wilcox according tomy re- 
collection, testified in that case. 

Q 109. By whom was the answer in that case prepared 
which was filed in court? 

A. I think by Walker & Weaver at Adrian, Mich, but |! 
am not positive. 

Adjourned until eight o’clock to-morrow morning. 

Office of Anderson Bros. & Davis, 
Keokuk, lowa, December, 27 82: 

Direct examination of George Edmunds resumed. 

Q 110. Since the adjournment last night have you made any 
examination for data with which to refresh your memory as 
to the items and amounts paid by the separate parties in that 
suit at St. Louis? 


A. Ihave. 
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() 111. Be kind enough to tell us what the amount of the 
bid at St. Louis was onthe railroad and property? 

A. $612,500. 5 ; 

112. Did the company obtain any credit upon this bid for 
items and if so, what? 

A. Well, there was some amounts that were taken out of 

that bid in this estimate. 
() 11 3. And one of those was the right of Way; that was 
WIJ, 50: 3 
A. Yes, sir,on the Oyster right of way; that was unsettled 
and the new company assumed it. 

Q 114. The new company taking the property subject to 
that $2,350? 

A. Yes, sir; and then there was in this suit here at Keokuk 
a credit of $3,319.72 on account of some claims held by my- 
self, making together $5,000.72 | 

Q ilo. What was this 3,310.72 for? 

vA. Theld some bonds and some claims against the company 
for which | was allowed in this division and the railroad com- 
pany itself paid off to me. That is my recollection about 
it; and instead of Mr. Stone’s paying it, why, they paid it 
off and it was taken out of the amount. 

(2 116. And how much did that leave as the balance of the 
purchase money? 

A. $606,830.28. 

Qo. Will vou be kind enough to state the amount that 
was credited to A. B. Stone and his associates in that) suit. at 
St. Louis for the 775 bonds which they held. 

A. Well, my memoranda before me shows $100,025.66 

C) 11S. What amount was credited to A. B. Stone on that 
purchase as for the Missouri Construction Company ? 

A. SOB QOOLO4, : 

Q 119. What amount was credited to A. B. Stone as as- 
signee of various parties——the State National Bank, the Han- 
cock County National Bank, and the Union Bank of Quiney 
—for the claims assigned to him. : 

Objected to as incompetant, irrelevant and immaterial, and 


as assuming that which has not been proven, to-wit: that the 
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claims were assigned to A. B. Stone, when they were in fact 
assigned to A. B. Stone & Co. 

A. $3,262.45. 

Q 120. To whom were these claims transferred? 

A. Well, I think they were transferred, all of them to A, 
Lb. Stone & Co,; but possibly some of them may have been 
transferred to A. B. Stone; and then A. B. Stone & Co. trans- 
ferred to A. B. Stone. 

Qizl. («By Mr. Underwood.) Was that transfer in writing? 

A. Well, principally; 1 think it was in writing by the in- 
dorsement of notes. 

Objected to as incompetent, the writing being the best evi- 
dence, 

The claims were in notes originally and those notes were 
assigned to A. is, Stone & Co. and then upon the final ar- 
rangement between Mr, Fallon and Stone, they all passed to 
Mr. Stone by Mr. Fallon’s subse ription to this agreement on 
March 27th, IS75; he executed it either on the 13th or 14th 
of April; think on the 13th. : 

Q 122. What amount of money was paid in on the purchase 
money, the S285.) in cash by A. B. Stone, Dan. P. Eels, 
T. P. Handy, Henry Chisholm, and all the associates of A, 
3. Stone, except L. M. Hubby: 

A. If footed correctly it is $234,223.22. 

Q 123. Please give us the amount paid by A. B. Stone. 

A. SSU 441.62. 

Q 124. How much was paid by Dan P. Eels? 

A. SS5.0S6.38. 

Q 125. How much by Henry Chisholm? 

A. $42,090.37. 

Q 126. How much by Mr. Handy? 

A. S20,500.85, : 

Q 12%. And this makes $237,225.22? 

A. That is the way I figure it. 

Q 128. Over and above that, how much was paid into court 
on that amount of $285,000 by L. M. Hubby? 

As $17,012.93. 

Q 120. And how much was paid by the Adrian. Car & 
Manufacturing Company together? 
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A. Well, this foots up $20,896.70; my impression was that 
it was about 830,000; [ would have said in round numbers 
about S30,000, 

Q 130. About what proportion of that purchase was paid 
in money and security by A. B. Stone, Amasa Stone, Dan P. 
Eels, Henry Chisholm, T. P. fiandy and W. H. Harris; | 
mean of the money and securities ? 

A. Well, my recollection is that it was over two-thirds; can 
vive the exact figures, I guess. 

Q 131, Why did not Amasa Stone contribute to the pay- 
ment of the money into court in St. Louis? 

A. Amasa Stone had.loaned to the railroad company upon 
the guaranty of his associates, A. B, Stone, Chisholm, Handy, 
Hubby, Eels and Harris, in the vicinity of $220,000 and they 
guaranteed to him the repayment of the money; when they 
came to pay the money for this purchase, he insisted that they 
must not call on him and ‘they did not; they furnished the 
money and in the settlement between him and them, that 
matter was adjusted afterwards. 

Q 132. What effect did that have upon the increase or other- 
wise, of the proportions to be paid in by the other members of 
Decatur Rolling Mill Co. on that purchase? 

A. It necessarily increased the amount on that purchase be- 
cause if masa Stone had’ come in, he should have paid just 
the same as A. B. paid; his proportion of the Decatur Rolling 
Mill Co. was just the same as A. B. Stone’s. 

Q 133. For whom did Eels pay in that purchase? 

A. Well, Eels held part of the estate of Stillman Witt and 
it is under Witt that he held; originally, Witt was one of the 
members of the Decatur Rolling Mill Company, and he died 
leaving, I think, two daughters; one married Harris and one 
married Eels, and they succeeded to his rights. 

Q 154. What proportion did Stillman Witt have in the De- 
catur Rolling Mill Company as compared with Amasa Stone 
and A. B, Stone? 

A. My recollectionis that he had the same as Amasa Stone 
and A. B. Stone had. 


Q 135. Can you tell the parties in interest in the Decatur 
Rolling Mill Co.? | 

A. At what time? 

Q 136. At the time of the purchase of the Mississippi Val- 
ley and Western Railroad. 

A. Well, there was Amasa Stone. 

Q 137. Give the interest that each one of them had. 

A. Well, ! would have to look up the memoranda here to 
tell just what. Amasa Stone had 60-250, A. B. Stone, 60- 
250, W. H. Harris, 50-250, Dan P. Eels, 10-250, Henry 
Chisholm, 30-250, T. P. Handy, 15-250, L. M. Hubby, 15. 
250, and Isaiah Harris, 10-250), 

Q 138. Who held the interest that had theretorore been held 
by Stillman Witt, at that time? , 

A. William H. Harris or W. H. Harris and Dan P. 
Eels. 

Q. 139. Mr. Eels in paying in on that purchase paid for 
himself and W. H. Harris, did he not? 

A. I understood so. 

Counsel for complainant moves to strike out all the evi- 
dence in relation to the different interests in the Decatur Roll- 
ing Mill Company as incompetent, irrelevant and immate- 
rial. 

Q 140. It has been stated in this case in the testimony that 
about the first of January or first of March, 1875, you had an 
interview with Mr. Burt, of Detroit, in which you asked him 
to join the purchasing pool to buy in the Mississippi Valley 
& Western Railroad. Will you be kind enough to state 
whether or not you had any such interview, and if so, what 
took place? 

A. I have no recollection of meeting Mr. Burt except on 
two occasions; my recollection is that the first occasion that I 
met Mr. Burt wasin Adrian, Mich., in 1874; I think in Feb- 
ruary or March, 1874; and I think the next time I met Mr. 
Burt was in Cleveland in January, 187%, at that meeting when 
this final distribution of bonds was made; may have met him at 
some other time, but I have no recollection of doing so; I had 
no other meeting or consultation with him that I have any recol- 
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lection of; [am satisfied that I did not in relation to the pur- 
chase in IS75;it is among the possibilities that [ may have 
met him somewhere. 

Qigt. What took place at the interview in the early part 
of 1874, and what was the occasion of the meeting? 

ee Sometime In the early part of 1S74.the assignees of the 
Adrian Car & Manufacturing Co. [think then they” were 
called trustees or advisory comuitttee or something, I don’t 
know what it was now, called a meeting of the creditors of. 
that company at Adrian and invited me to come there to tell 
them what I knew about the securities of the Mississippi V al- 
ley & Western R’y. Mr. Stone was then in Europe or on 
his wits home, one or the other; and I went there and = gave 
them such statements as 1 had in my possession; gave them 
all the information that [ had as tothe chances for sale and 
distribution of the property. At that time there was an ar- 
rangement with the Hannibal & St. Joseph R. Co. to cuaran- 
tee the bonds and they to furnish the money to build through 
to Louisiana; that is, advance the money and take the bonds in 
some shape. And IT was looking for advices from Mr, Stone. 
While Twas at Adrian at that time I got a telegram that Mr. 
Stone had-arrived in New York. I think he arrived whiie I 
was there. 

Q 142. Did Mr. Stone succeed in placing the bonds that 
he went to sell in Europe? 

A. He did not. 

() 148. What bonds were these that he went to sel] ? 

A. The honds of the Issue of iSG3 of the Miss. Val. X 
Wes. RK. 

() Lf4- Did he ro to europe to sell the bonds = of the St. 
Louis, Keokuk & Northwestern R. 

A. Yes, str. 

Q i145. Did he succeed in that? 

A. He did not. 

Q). 146 During the summer and fall of 1S74 what effort. if 
any, Was made by John Fallon to prefer ascheme to purchase 
the Mississippi Valley X Western IR*s about September, ISG4. 

A. Well, after the agreement of the 17th of July 1874, be- 


ood 


tween Fallon and Stone, Fallon got up a plan of  reorganiza- 
tion which he dated the [Sth of September, 1874; and in’ the 
litigation inthis district court here I think it was generally 
called the agreement of September, IS74; September — INth, 
Nir. Fallon 11) ule considerable effort an | aided him il ood 
deal or tried to, to bring about an agreement between all the 
parties to join in that arrangement, or in some sort of shape, 
either in just what he wanted, or some modification of it: but 
was unable to rel MIr. Stone to join ith. Ile absolutely refus- 
ed, and it never was completed, 

() | 1;. W as any arrangement as that ever assented = to by 


Stone. or anv of his assoc ates? 


A. Never to mv knowledge: Mr. Stone refused. 


Q 148. Or by anv member of the Decatur Rolling Mill 
Company: 

A. No member of the Decatur Rolling Mill Company that 
I know of: but on the CONTPary Nir. Stone always refused te 
sign it. 

Q 14%. Will you be kind enough to look at the paper 
which I now hand you, hemg Exhibit No. 1 to the deposition 
of W.S. Wilcox, and state when that was made by vou if 
made by you, and under what arrangement? What contem- 
plated arrangement does that paper refer to? 

A.. That paper ts in my handwriting; exactly when it was 
prepared | Cannot say bout it Hust have been between the [Sth 
of September, ISv4, and probably the Ist of January, IS75, 
and it related to this plan of Mr. Fallon’s of the 18th of Sep- 
tember. IS@4. which was never consummated at all: this was 
an outcropping to somebody, giving somebody information as 
to what that plan was, and evidently from its being in Mr. 
Wilcox’s name, must have been sent to him; don’t know any- 
thing about it except that it is in my handwriting; but it was 
an outcropping of that plan, and saving to the parties that 


they had better join and thereby secure their interests: 


Q 1). Did the Adrian Car and Manufacturing Co. ever 


join in that plan or Mr. Stone? 


> 
yo 


x Nir. Stone ney rid. and I dont think the Adrian Cat 
» e . @ 
mud Manufacturing Company parties did; IT never heard so; 
he jet pre r its if ia sam TREO LT eer srgned hy them. 


(), 152. After that time was there any contract made, and 


A The contra t aol the ith of Narch, IS75, took the place 


f everything; that was the foundation upon which the new 


: | 
Ore amization Wats rade, 


: 


Q) 153. When vou and the others met in Cleveland in June 


for the purpose of raising money to pay into court 


mn OM ses. 
upon the purchase, please state how Mir. Stone assessed the 
different parties and particularly how did he assess the Adrian 
Car & Manufacturing Company parties for the amount to be 
patil [yy them. 

A. Do you mean how many dollars and cents: 

Q lot. No, the thing T want to know ts, whether he as. 
sessed the dillerent parties under the Ndrian Car & Manufae 
turing Co. or to the company itself. 

A. Well, I think it was assessed in) round numbers 
to the Adrian Car & Manufacturing Co. parties all holding 


under that. 

Q loo Can you tell how much that was: 

A. Well, my behef is that to was S32.0S4.74. 

Q lot. | now show you exhibit 4 to the deposition of W. 
S. Wilcox, See if vou can refresh your memory from 
that? 

A. it ws Saas 12. 


GQ) lov. At the time when that meeting was held at Cleve- 
| ee j ‘ . +] . } one 
land did you know the amount that was to be distributed by 


order of the court at St. Louis to each bond? 

A. No, sir, nobo ly knew. 

Q Ios. What statement. if anv, was made by you: or was 
contemplated by the parties relative to paving back the money 
which was advanced in money to the different parties who had 
advanced the same? 

‘A. All the partie ~ { x pected at some time on other td vet 
their money back, but not until after the road should be com. 


pleted. Then One y must necessarily come out of the road, 


and it was supposed at the time phat the securities could be 
sold for cnough to comple te the road and pats back the mone \ 
that they had paidinto court. Exactly what [ said to any par- 
ticular individual | couldn't tell anvthing about it, except in 
talking about the poli ws and the pl ins of doing it) anc the 


’ 
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} } ‘ ‘ 


chances of success and all that sort of thing; 


| gave my opin. 
ion alwavs based upon the success of the completion of the 
road and the ultimate sale of the bonds at a price that. they 
ought to bring. 

() Pot). Was it understood or « Np ected at that time that the 


pDaruiics Who were advancing (he mMelev were 
i 


‘) he repaid 
their monev out of this SOOOAMO morteave: 
A\. Well, | don t know what thev expected. [am sure al] 
I can sav is, that it was not possible that they should have been 
i] . ? , t " ; 1 Sl I: ° 
pile and COOTED PDEA 4 Tie revel, Lid repel 1s fee 5 wD) Copcitron 


could carn nothing to pay anvbody, It was absolutely value- 


— 


ess to its owners. It had to be completed ter sone pom 
where they could make carmmgs; and it would require the 
MONE S that was ¢ \pected to be raised from that mortewave to 
complete the road amd to put it into shape. It was expected 
to float-that SOOO WM and use the Moncey im those operations of 
completing it and putting it into shape, and then to pay that 
off by the sale of the other bonds. 

(2 160. What promise or inducement did you make or hold 
out to the parties at that meeting of Jun S. ISi.. that thes 
were to be repaid the money which they advanced for the 


purchase of the road out of the pron ceeds of the SHOO0OO mort- 
rare ¢ 

A. T made none at all, sir. 1 never promised anybody any 
thing at all about it, I vers frequ ntlhy talked about the 
chances and the probabilities and what, i they went on and 
completed the road and were ible to sell the hordes ata fan 
price, thes could expect, and | prestiin | clic] sip OT) that OcCA- 
s1on. 


Q 161. Please look at Exhibit 7 to the deposition of W. 8, 
! 


Wilcox, being a paper dated June S, INe. 


A. That paper is in my handwriting. 


~ 


D4) 


() 162. And state what it is and the circumstances unde 
’ ° 


which it was mace. 

A. The court at St. Louts had required the payment of 
$285,000, T notified the parties at Cleveland and Adrian and 
everyvs\ here else of the amount that would be required from 
them, and there was a rebellion at Cleveland among some of 
the parties there about the de ree being for that amount, more 
than they had expected to pay; and they sent for me to come, 
and T met Mr. Wilcox there at Mr. Stone’s office in Cleveland: 
and Mir. Wileox said that he was unable to raise the money: 
that he would have to borrow it, and wanted something to 
satisfy whoever he might borrow the money from that thes 
might be secured in some sort of shape for the money they 
might loan to him,  [ insisted that these parties, by the agree- 
ment of the 27th of March, were bound to put up their ratable 
proportion of whatever the court might order to be paid into 
court as required to be paid into court; and that they must 
cither do that or have their tnterest forfeited. Mr. Wilcox 
did not want his interest forfeited ana NI r. Stone directed ne 
to Prepare this paper, “Pexhibit p Bg to the deposition of W. SN, 
Wilcox. That CXpPTFesses, probably, what Was understood iat 
the time. 

Q 165. What, if anything, was said by you or Mr. Wilcox 
as to this being security to the parties who held under the 
Adrian Car & Manufacturing Co., their interests in the Mis- 
sissippi Valley & Western Railroad being secured by that in 
strument for the advances which they were to make? 

A. Nothine. 

Q 164, Was there any agreement of the kind made by vou? 

A. Not a bit. They had already agreed to pith their rat- 
able proportion of whatever money should be required to be 
paid to the court and to deliver their securities; and they had 
delivered their securities to Mr. Stone and he had put them 
into court and they were required by this order to pay in their 
amount; they were called upon to pay in their proportion and 
Mr. Wilcox savs “I am unable to raise the amount” and as I 
understand it now, this paper was given to Mr. Wilcox to 


enable him to raise the money from some source or other (as 
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| suppose to borrow it) and that he Wis expecting to raise the 
money to meet it and it was afterwards raised. 

Q 166. What, if anv consideration, passed to Mr. Stone for 
the execution of that paper? 

A. None at all that I know of, sir. 

Q 167. What direction did you or Mr. Stone have from the 
other parties in interest to execute such a paper as that? 

A. None that I know of; I had none except from A. B. 
Stone; I opposed his giving any such paper: told him that 
the parties were bound to put up the money and if they didn't 
pay, thev ought to forfeit their interests, and he said that he 
didn’t want to dothat; that he wanted to aid them everywhere 
he could, and that if, by giving them such cuarantee, they 
were enabled to borrow the money, he would like to help 
them do it. 

Q 16S. Did the Adrian Car & Manufacturing Co, or its 
assignees borrow money on the strength of that? 

A. I don’t know sir. | 

Q 16% Did they ever make any claim to you that they had? 

A. They never told me that they had; they went out and 
bought up some bonds and probably crot somebody else to buy 
up: that is a matter that I don’t personally know about. 

Q) 170. When this suit of Stone vs Fallon was brought, did 
you enclose an answer ready drawn to Walker & Weaver, at- 
torneys for these parties? 

A. I think not, sir; T have no recollection of any such 
thing. 

Q171. Who furnished you the data with which you drew 
the bill of Stone vs Fallon, referring to the Adrian Car & 
Manufacturing Co. people? 

A. Mr. Wilcox. 

() 172. Mr. Wileox has stated in his examination in this 
case that when you, Judge Edmunds. explained to him the 
object of the cross-bill in Stone vs Fallon, and after assuring 
him that that suit did not in any way affect unfavorably the tn- 
terests of those holding bonds under the Adrian Car & Manu- 
facturing Co. and that Mr. Stone had no intention of doing 


anvthing that would in any wavy affect the arrangement made 
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at Cleveland. or invalidate the document made by him--that 


Loaf >} : 
C CYross-D1lil. ase state 


os od 
he made no further obpections to 


whatvif anvthing, took place at anv such interview or whethe 


uch interview ever took place. 

hink anything transpired between Mr. Wilcox 
f oplanatory of that) cross-bill except What was 
have no recoilection of ever talking to him 
sible that IT may have done se: wrote 
the sulyy t and think thisat is all that CVEeT pissed he 
tween us about it; PE certainly never under any circumstances 
told NMirwg Wileox that the suit we brought would not affect 
bim in June, IS¢53; don’t think that 


mentioned between Mr. Wilcox and mvy- 


- 
Pa 
—_ 
— 
— 


the agreement 
agreemcnt Was evel | 


sclf from the time it was given antil at a meeting ino Adrian 


in ISad\ when Mir. Wileox and some oth ts threatened to suc 


abusive linvuage to- 


% 


onthat agreement and used some very 
wards Mir. Stone and to me personally; and | got a little hot 


and L told him that the papet they were talking about in the 
first place had no consideration and in the next place that if: it 


had. thev should have. set up them clams in the district 


court of Lee County, Lowa: and | was about to take mv hat 


and leave the room and they could sue Mr. Stone whenevet 


they vot ready. They tnally modified their position a littl 


and we sat down and we had a little family talk after that. 


( ) L7 }- Please lo rx tt, exh byit }4) attached to the deposition 


‘ 


ivf Nr. Wilcox, beme letter dated leh, Ist. ISGs. and state 


whether or not that isthe letter vou referto as having been 


’ sa ‘ ‘ — > 
vith y youmn relation to that « Peras lill: and stite 


written 
presentations that von made 


whether or not that contains the rey 
to himoin relation to the same 
A. Thatis one of them: [think there were two or three 
letters. 
Q loo. What was said in fact bv you to Mr. Wilcox eithe: 
about what right he had under the con- 


inwrting or verbally 
tract made in June, 1875, by Mr. Stone with him to enable 
himto borrow money, in connection with the cross bill filed in 
court: 


Ae [le Wrote me some letters, | think one o1 two and my 


re oa 


recollection was that IT wrote him two or three letters. I 
don't see but one of them here and then a litthe memorandum 
onthe back of one of his letters. | think there was another 
one somewhere, 

Q 176. What was said in that connection? 

A. Nothing more than what was said here. 

() {7° Was there anvthing said in that letter or either of 
the letters to which vou referred about the contract ? 

Objected to as im ompetent, letters being the best evidence. 

A. The lettets speak for themselves so far as they are here, 
those that are not here, without my letter-press copy of them, | 
wouldn't like to say what they contained. But the idea in 
this letter of February ist, is all there is of it. You wall find 
that wherever vou find my letters, 

Q178. What) promise did vou hold out to him or 
to anyone connected with the Adrian Car & Mfg. Co. that 
the suit.was not to interfere in any with the rights under that 
supposed contract? 

A. There was no talk about that contract atall.. As I tell 
vou | am satisfied that there never was a word said in relation 
to that contract between Mr. Wilcox and myself from the 
time it was delivered to him in Cleveland until at Adrian at 
that meeting 187% If there was, I have no recollection of it. 
I am satisfied that there wrs not. 

(217% In the suit at Keokuk of Stone vs Fallon, please 
state whether or not vou had any talk with Mr. Angell ot 
Mr. Wilcox while they were here looking after their interest 
in that suit and the propricty of eivine credit.tto Mr. Stone 
upon that purchase for the amount of money which he had 
patil to Llenderson. 

A. Well, vou asked me that question practically last night, 
and T had forgotten about it until you had refreshed my recol. 
lection. IT recollect, as [| state | last night, that I was urging 
Mr. Stone’s claim and that you on their behalf were opposing 
it; and that after some adjournment, going to dinner or at night 
or some other way, I talked pretty plain to you and them to- 
vether about their being ashamed to insist that Mr. Stone who 


had paid in good faith somewhere from STS,000 to 822,000 te 
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prevent long and expensive litigation for the benefit of all par- 
tics concerned, that he should now be compelled to bear the 
whole thing, and [ recollect now of your explaining to them 
that the course you were taking would save to them their pro- 
portion of SiS,00 ho SPO, which would be in the vicinits 
of $2,000 or somewhere about that; and they told you to keep 
it out if vou could. Whether [ever had anv other conversa- 
tion with them or not than the one Im youl presence [ am un- 
able to state. Tmay have had, and I presume did at other times, 
but it would be substantially the same thing; I insisted that it 
was unconscionable ino them to make Mr, Stone pay that 
money out of his own pocket: and they took the same posi- 
tion, if we had any other conversation, that they took in your 
presence, 

() ISO. Did Mr. Stone get credit for that in litigation? 

Objected to as incompetent and not the best evidence. 

a. No, Ir. 

QQ IST. In ISGt, did you have any interview with the 
Adrian Car and Manufacturing Company people in relation 
to their taking thei pro rata proportion of the bonds? 

A. I did to some of them:I[ think with most of them at 
Adrian at the meeting [ spoke of some time ago. 

Q. Isz. Did the Adrian Car and Manufacturing Company 
people, as a result of that thle ting, subscribe for their propor- 
tion of the bonds? 

A. No, sir: they refused to. 

() 183. What did they do in’ relation to the matter: that is 
what steps lid thes take? 

A. Well, thev called a meeting. I have here a paper, Ex- 
hibit By signed by Frank R. Payne to the deposition of Mr. 
Wilcox. IT went tirst to Adrian about this matter and the as- 
signees got out circulars, and | think this is the circular, and 
had a meeting called by this circular on the 25th of February. 
The meeting was held at the tnsurance office there. | pre- 
sented the position and the apportionments that was assigned 
to each party of bonds and stock; and asked them to buy the 
bonds. Very soon after that meeting commenced, | think 


Mr. Bennett, J. R. Bennett, opened the ball by trying to 
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abuse Mr. Stone and me_ to, and I got mad and I presume | 
said some pretty rough things. I meant to, anyhow. 

Q 184. Wasn’t it Dr. Rynd that started the thing? 

A. Possibly; but nfy impression was that it was Bennett; 
it may have been Rynd; have no recollection of Rynd at all; 
this Was a young man. 

Q 185. Whitney ? 

A. Oh, ves; that’s the man; not Bennett, but Abel Whit- 
ney, well, we had a ood Pry hot words there and they 
were threatening tosue Mr. Stone upon his agreement, and | 
then told them that the agreement was wholly without con- 
sideration and that they could not recover upon it; that if they 
had ever had any rights under it at all, they should have pre- 
sented them in this court here in’ Lee county in the case of 
Stone vs. Fallon: and I was about to leave. Finally, I think 
aman by the name of Hart, or somebody acting as a peace. 
maker, said quietly, “Sit down, and don't: get excited; don’t 
tear your shirt.” and from that time on we had a social talk 
about the chances and all that sort of thing: but the result of 
the meeting was that they refused to take any bonds. 

Q IS6. At what price were the bonds sold? 

A. My understanding is that they were sold at fifty cents 
on the dollar; that was what thev were offered to these par- 
ties at. 

Q 187. Did the fifty cents on the dollar entirely reach the 
object to be subserved by the bonds? or was a further asses- 
ment made upon the purchasers? 

Objected to as not the best evidence. 

A. It did not quite pay the debt the fifty cents on the do}- 
lar did not. 

Q ISS. You understood that the parties did divide up and 
pay a certain per cent. over that for the bonds afterwards? 

A. Personally I don’t know, but I have heard that that was 
the fact; I know this that it was supposed at the time that the 
tifty cents on the dollar would pay the entire indebtedness; 
but by the accumulation of interest or something else, I don’t 
know what, it exceeded the amount; how they paid that out 


[ don’t know; my connection with the road practically closed 


then: there was some litigation and one thing or other after 
that, but as to the management and control of the road my 
connection with it ceased and I kept no further memoranda and 
paid no further attention to it and have hardly thought of it 
from that day to this. 

() Ist. You had been the president of both the Mississippi 
Valley and Western Railway Company and of St. Leouts, 
Keokuk and Northwestern Railway Company for some 
years? 

A. Yes, stf. 

(2 14). And you have been interested in the construction of 
railways in the west for several vears or many years, [ask 
you to state what, in your opinion, the bonds of the St. L. K. 
& N. W. R’y. Co. were worth in 187%, in the early part of 
the year IST, bearing six per cent. interest, twelve thousand 
of which were first mortgage bonds and eight thousand of 
which were income bonds with the coupons cut off or agree- 
ment made that no interest should be paid upon the bond until 
July, ISSL; what were they worth in the market? 

Objected to as immaterial, | 

A. My belief is that they could not have been sold to any- 
body at twenty-five cents on the dollar except to those who 
were interested ingt, who had found it necessary to put more 
money into save what they had in, 

Q 181. Did you attend to the application of the proceeds of 
those bonds yourself or was that done by Mr. Stone? 

A. That was done by Mr. Stone. When this distribution 
was made and the parties were notified, why, since that time, 
my connection with that department of the road ceased; what 
was done with the money I only know from hearsay; I sup- 
pose it was paid out. 

‘CROSS-EX AMINATION BY W. A, UNDERWOOD, ESQ. 

Subject to the objections that have heretofore been made, 
counsel for complainant cross-examines as follows: 

Q 1. [T want first, Mr. Edmunds to call your attention to 
Exhibit 7 to the deposition of W.S. Wilcox, being the agree- 


ment of June Sth, 1875, which you say you drew, and to the 
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clause in the agreement commencing, “Also that immediately 
thereafter, | wall cause said new company to mortgage said 
franchises and property to Dan P. Eels as trustee to secure 
notes to the amount of Ras and then there are some figures; 
I don’t know but what there has been a mistake made in copy- 
ing the exhibit tothe bill, and [ wish to call your attention to 
those figures toask you what figure the first of those is, whe- 
ther a six or one? 

A. It ts six. 

Q 103. Then it is to the amount of SH00,000? 

A. Yes, sir. 

Q 184. “—and deposit said notes with said Eels.” The 
copy attached to the bill states that it was mortgaged to the 
extent of SLOOQ00, and you say that this figure is a six, mak. 
ing it SGO0,Q00? 

A. Yes, sir. 

Q1%5. The draft of that temporary mortgage was pre. 
pared at that time was it, Mr. Edmunds? 

A. I couldn’t tell you whether it was or not, 

Q 106. Now, Mr. Edmunds, on the [ith of July, IN74, you 
say that Mr. Fallon and Mr, Stone entered into a contract? 

A, Yes, sir. 

Q 107. Please examine Exhibit F tothe bill and see if that 
is the contract? 

A. If you have the contract itself 

Q' 19S. have not got the contract itself; please examine 
this Exhibit F to the bill and see if that is the contract that 
you refer to? 

A. Well, sir, that is substantially; I presume it is an exact 
copy, but it is clearly a substantial copy. 

Q 19%. Do you know where the original contract is? 

A, I do not; it may be in m\ POSSESSION | possibly it was 
done in duplicate and perhaps triplicate; Mr. Fallon, I think, 
has one. 

Q 200. You said that that contract was modified somewhat 
hy another one made on the Sth day of July, IS74? 

A. Yes, sir. : 


Q 201. Who drew that contract? 
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A. Well, either Mr. Fallon or myself; don’t know avinch. 

Q) 202. Who was that contract made between? 

A. Between Stone and Fallon; A. B. Stone on behalf of 
himself and associates. 

Q 205. Anybody else? 

A. Well, [TL couldn’t tell just now. 

Q YWOk Tlave you got that contract? 

A. IT presume I have got a copy of it somewhere, but I don’t 
know where. 

Q 206. And vou were familiar w ith it at the time? 

A. Yes, sir; perfectly. 

Q 206. You were president of the Mississippi Valley and 
Western Railway at that time? 

A. Atthat time Iwas: [resigned pretty soon after. 

Q 207. Wasn't that contract made between Fallon and Stone 
under the firm name of A. B. Stone & Co., and the M. V. & W. 
Rey. Co.? 

A. Possibly, 

Q 20S. And wasn’t that in substance that Fallon and Stone 
andthe Mississippi Valley & Western Railway Co, agreed 
with each other subject to the ratification of the stock-holders, 
that a corporation contemplated in the contract of June 1%th, 
this exhibit “IF” to the bill, tobe named the St. Louis, Reo- 
kuk and St. Paul Railway Company, should be organized 


Towa. and should pure hase the 


under the laws of Missouri anc 
property and franchises of the Mississippi Valley & Western 
Railway Co. and should afterwards mortgage the same to se- 
cure bonds not to exceed in the aggregate amount the sum of 
PISO per mile of actually tinished and equipped road; and 
should pay SS75,000 0f such bonds having the first three semi- 
annual coupons cancelled, as the purchase price of said Missis- 
sippt Valley and Western Railway Company to be distributed 
among the bond-holders, lien holders and creditors of said 
Mississippi Valley & Western Railway Co, according to their 
respective rights; that possession of said property and fran- 
chises should at once be given to said Stone and Fallon undet 
the firm name of A. 5. Stone & Co. .......And that in case 


under the decree of the court, it should become necessary to 
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pay any part of the purchase money on said foreclosure sale 
in cash, S70 cash should be considered the equivalent of $100 
of such bonds as aforesaid, and a corresponding reduction 
made in said bonds to be paid ; do you remember whether that 
was the substance of that agreement? 

A. Well, it may be; it was something like it, but I couldn't 
state that it was without seeing it. 

Q 200. Do you remember whether the stock holders of the 
Mississippi Valley and Western Railway Company did on the 
ith day of August following duly ratify that agreement? 

A. I don’t know; the record ought to show. 

Q 210. Whereabouts are the records of the Mississippi 
Valley & Western Railway Company? 

A. They should be with the St. Louis, Keokuk and North- 
western Railway Company. 

Q 211. Here in the city? 

A. Yes, sir. 

Q 212. Do you have any recollection of whether the stock- 
holders were called upon to ratify that agreement or not? 

A. My impression is that they were. 

Q 213. What is your recollection as to whether they did or 
not? 

A. l presume they did. I have no distinct recollection 
about it, but I presume they did. 

Q 214. Do you know whether A. B. Stone & Co., under 
that avyreement did take possession of the road and its pro] : 
erty? 

A. They did not. 

Q 215. Do you know whether under that agreement or by 
virtue of that agreement they proffered the trustees under the 
mortgages to take pr session of the road? 

A. They applied to the trustees to take possession of the 
road and the trustees refused to allow them to take possession 
but took possession themselves. 

Q 216. Now, further in relation to this agreement, do you 
remember of another agreement being made or any other 
agreement being made by Stone and Fallon at or about that 


time? 
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(Jbjected to as incompetent and immaterial and noj proper 
cross-examination, 

A. I don’t now recollect of any just about that time. 

Q 217. Do you remember one of August oth, ISv4? 

Same objection as last above. 

A. What was the subject matter? Perhaps I can tell you, 

() "1S. Well, to this effect made at Chicago, “The firm of 
A. B. Stone & Co. is composed of A. B. Stone and John Fal- 
lon, for the purpose of carrying out the contract of July 17th, 
IST 1, between the parties, and of July [Sth, [S74, between said 
firm and the M. V. and W. Railroad Company and for the 
purpose of adjusting all claims and question connected with 
the purchase of said road, the organization of a new company, 
the construction of said road and for the operation thereof 
and for no other purposes whatsoever. Chicago, August 5th, 
ISTE” Signed A. B. Stone, John Fallon. 

Same objection as last above. 

A. Some such paper as that was executed. It was executed 
in triplicate and I have got one of the originals, I guess. 

Q 219. Readily, Judge, can you tell me, so that it can be 
put down here what. seventy per cent. of $875,000 would be? 

A. No, it is easily figured out. 

Q 220. Isn't 8612500 just seventy per cent. of it? 

A. I couldn't tell you, sir, without figuring. 

Q 221. As you say the trustees took possession of the road 
and proceeded to foreclose ? 

A. ¥Ohs Of. 

Q???, And that the decree was rendered on the 27th 
January, 1575? 

A. Yes, sir. 

Qw7s. And on the Ith day of April, IS75, the sale was 
made ? 

A. Yes, sir. 

Q 224. And onthe [3th day of April, ISto, Mr. Fallon ar- 
rived there in St. Louis? 

A. I don't recollect what day he arrived on, but he signed 
this agreement, I think, on the 13th of April, IS75. 

Q 225. Do you recollect who came there with him? 
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A. No, sir. 

Q 226. Don’t you recollect that a man by the nameof John 
White from New York came with him? 

A. No, I do not ‘at one time W hite was there, but whether at 
that time or:not I can’t say. 

Q 227. And there was a further agreement made, was there 
not between Mr. Stone and Mr. Fallon, besides Mr. Fallon’s 
signing the contract of the 27th of March, 1875? 

A. Yes, sir. 

Q 228. There was another agreement made also? 

A. Yes, sir. 

Q 2. Was that agreement in writing? 

A. Yes, sir. 

Q 250. Have you 

A. I don’t know whether I have or not; either I have got 


got it? 
it or it is among the papers of the company somewhere. 

Q 231. Do you remember what the substance of that agree- 
ment was? 

A. I think I do substantially. 

Q 232. Wasn't the substance of that agreement this: that 
Mr. Stone agreed in his individual capacity that he would pay 
the assessment to Mr. Fallon of the moneys to be paid into 
court upon Mr. Fallon’s interest, and that he would take of 
Mr. Fallon’s bonds of his of the M. V. & W.R’y Co. which 
might be awarded him by the court, at the distribution, and 
that Mr. Fallon might have ninety davs after his bonds should 
be determined, and the distribution of securities under the 
trust should be made, in which to redeem those bonds? 

A. Well, I don’t think that was the substance of it; I can 
tell you what [ think was the substance of it. 

Q 233. Very well. 

A. That Mr. Fallon should turn over his bonds that he 
held, then understood by Mr. Stone and myself to be 706, I 
think; and Mr. Stone was to pay the immediate money that 
was required to be paid by the court, and Mr. Fallon was to 
have ninety days to repay the money to Mr. Stone. If Mr. 
Fallon did not repay that money within ninety days then Mr. 
Stone was to take of the bonds of Mr. Fallon, at whatever the 
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court should determine their value to be, sufficient to pay the 
money advanced; that is my recollection of it; but Mr. Fallon 
did not turn over 7OU bonds, he turned ‘o\ er only (05 bonds at 
that time; LOO bonds he had then pledged to lullerton, Knox 
& Crosby, upon which the court distributed to Fullerton, 
Knox & Crosby some $12,000, I think, which was required to 
be pitid to him, and that was pad to them; afterwards Mr. 
Fallon in some way arranged with Fullerton, Knox & Crosby 
uid got that money, and the amount that had been paid to 
them was paid back and the bonds accounted to Mr. Stone. 

Q) 234. Mr. Edmunds, at that time, Mr. Fallon’s bonds had 
not been allowed by the court, had they? | 

A. No, sir; they were in contest. 

Q 235. And they were not allowed for something like a 
year afterwards? 

A. LT couldn't tell you how long; it was a long while. 

(2 236. And when you said that Mr. Fallon was to deliver 
70) bonds, was that in this contract, that he agreed to deliver 
706 bonds? 

A. [ can not tell you sir, whether the number was in that 
last contract or not; but it was whatever bonds he had. 

() PH 6. He was to deliver whatever bonds he had ? 

A. It was understood between them that he had 706, 

Q 238. He was to deliver whatever bonds were allowed by 
the court, to Mr. Stone as trustee to be applied under that con- 
tract? 

A. That is the way I understood it, and they were allowed 
wap 

Q) 230. [t was nota purchase by Mr. Stone of his 706 bonds. 
or anything of that kind? 

A. No sir. 

Q) 240. Now you say that Mr. Fallon had ninety days to 
repay Mr. Stone the money; ninety days after what time? 

A. After the money should be paid by Mr. Stone, as I un- 
derstood it; that would be my recollection of the contract, 

Q 241. Wasn't it within three months after the securities 
were made and ready to be delivered by the new company? 

A. Possibly, but I don’t think so. 
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Q 242. Let me refresh your recollection; | understood you 
to say that you drew the petition in the case of Stone vs 
Fallon? 

A. Yes, sir. 

Q 243. I give you a copy of the petition which ts attached 
to the printed record of the pleas, and answer of the defend- 
ants in this present case, on page IS of this pamphlet. 

A. If it isthere it ought to be here in the copy of the orig- 
inal petition and I tind it at page seven of the original petition ; 
it has refreshed my recollection all about it ( here witness reads 
as follows:) “that on the 15th day of April, A. D. 1875, it was 
arranged between said John Fallon an your petitioner in his 
individual capacity, that your petitioner would purchase from 
said Fallon of the bonds that might belong to him ( Fallon) 
aforesaid, at the dividend which should be prorated to said (08 
like) bonds, by the United States Circuit Court for the East- 
ern district of Missouri, in said foreclosure suit, sufficient to 
pay the amount required tobe paid by said Fallon to make 
the cash payment under the decree in said cause, and as pro- 
vided by the agreement among bond and lien holders, said 
“Exhibit A,” filed herewith; and that said Fallon would, 
within three months after the time required by decree of 
court for such payment, or within three months after securities 
are made and ready to be delivered by the new company in 
said “Exhibit A” contemplated, redeemed the same.” It says 
three months after the securities were made: that would be 
bonds to be delivered for the purposes of selling. 

Q. 244. That contract as you say, was made by Mr. Stone 
in his individual capacity and not as trustee? 

A, I so understood it. 

Q 245. Then you understood that when Mr. Stone ad- 
vanced thiS money into court.—Fallon’s assessment of the 
money —he did it in his individual capacity ? 

A. Yes, sir. 

Q 246. And that Fallon had the right within three months 
after the securities were made and ready to be delivered by the 
new company, to pay up that loan and take his interest in the 


property ? 
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A. I understood so. I urged him frequently to do it too, 
Q 247. Now, Mr. Edmunds, did you make the figuring for 
the assessments that were made upon the different parties? 

A. I think I did all of them. 

(2 248. How did youcome, then, to include, if Mr, Stone 
was advancing this money in his individual capacity, how did 
you come to include any part of this money that he was so 
advancing in his individual capacity, in an assessment upon 
others of his associates? 

A. I didn’t prorate it among his associates at all, not at all. 

Q 249. Did you prorate this money that was to be advanced 
for Fallon to Stone and his associates? 

A. No sir, I prorated it to Fallon. 

Q 250 And you don’t know who did take the money out 
of his associates to pay Mr. Stone’s individual matter? 

A Louly know as they reported to me that this man_ paid 
so much and that man paid so much and so on. I prorated 
to Mr. Fallon the interest represented by Mr. Fallon to pay 
so much and the interest represented by A. B. Stone and as- 
sociates to pay so much, and the Adrian Car & Mfg. Co. so 
much, and the Hannibal & St Joe so much, and so on. 

Q. 251. 1 understood you to say in your examination this 
morning that Mr, Fallon in pursuance of the contract “Exhibit 
I”, got up a plan of organization; and that you endeavored 
to have the parties m interest in this matter adopt that plan of 
organization? , 

A. Well. 

Q. 252. Have you got a copy of the plan of that organiza- 
tion that Mr. Fallon got up? 

A. I haven’t got it with me. 

Q. 253. [lave you got it at Carthage? 

A. I may or may not have. Itis in proof here in_ this 
court. You can find it right here. The whole thing is in 
evidence. 

Q 254. About when was it that Mr. Fallon got up this 
plan of organization? 

A. It was in September, LS74. 

Q 255. When was that abandoned? 


A. Abandoned when this new agreement was signed of the 
~7th of March, 1875. 

Q 256. About how long before that agreement was signed 
did you determine to abandon that plan? 

A. Well, when Mr, Fallon refused to make any payment 
or do anything about the purchase. Mr. Stone adopted this 
plan of the 27th of March, and he and his parties signed and 
other parties signed and said to Mr. Fallon, “You can come in 
or stay out, just as you please,” and Mr. Fallon finally came 


in. 

Q 257. About how long did you say that was before 
the 27th of March -that vou determined to abandon this 
plan? 

A. I guess likely it was sometime m February, I should 
think; perhaps the first of March; we had a good many con- 
sultations about it, 

Q 258. Exhibit L you say was a statement merely of this 
plan? 

A. Yes, sir; that is it, it referred to that plan. 

Q 25% You think you sent this to Mr. Wilcox? 

A. Very likely I did; have no recollection of sending it to 
anybody; but that was the plan; it was what I was trying to 
get done. Here is the idea, | wanted some arrangement and 
Mr. Fallon and Mr. Stone were disagreeing and I was trying 
to get them together if possible, and I tried all sorts of plans 
and made figures and spent, | presume, a week’s time in fig- 
uring to get the two parties together, but [ couldn’t do it. 

Q 260. Did you ever notify Mr. Wilcox that this plan of 
organization had been abandoned ? 

A. Yes, sir. 

Q 261. When? 7 

A. Well, it was before that plan of the 27th of March was 
signed, 

Q 262. Was there anything in the agreement of the 27th of 
March that forbade the parties in interest to organize accord. 
ing to this plan detailed here? 

A. No, sir. 

Q 263. Did you ever notify Mr. Wilcox or any of the par- 
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ties W ho hie lc] thie bonds \\N hic hy had been delivered toethe Ad- 
rian Car and Manfecturing Company, that the plan contem- 
plated by thts paper that they had signed was not the plan 
unde Which the new COrpal ition Was to be organized ? 

\. Mr. Wilcox and Mr. Thayer knew that the plan tn that 
paper and the one in Mr. Fallon’s paper of the ISth of Sep- 
tember were not the same; knew that that was not the plan 
under which the new company was to be organized, 

(C) “64. What chanve was Mr. Wilcox notified had been 

inthe plan of org mnization from what was contemplated 
in this prctpre r? 

A. Tle understood the plan that was adopted and agreed to 
it perfectly. 

Q 265. You mean the plan that adopted in the offer of sale 

A, Yes, sir. 

Q) 266. When was that shown to him? 

A. I don’t know, sir. 

C) 204. When was its terms stated to him? 

A, Well, T couldn't tell vou the date; but I presume at the 
time that that paper was made, June Sth, but [ cannot say. 

Q) 26S. Exhibit FE tothe bill, that is, the offer of sale, pro- 
vides that this SHOO.000) morteage, among other things, shall 
be retained by Mr. Stone and used forthe purpose of building 
the road, does it not? 

A. Well, it shows for itself. 

Q 260. That is vour understanding of it, isn’t it? 

A. IT would have to read it before [could give vou the ex 
sact version of my recollection of it; my recollection about it ts 
that it was to be used for building the road. 

Q 240). [call your attention to the third and fourth clauses 
of Exhibit E, (here witness reads the clauses referred te.) 
Now you see by the terms of this Exhibit E, this offer of sale, 
that the SOOO000 was to be used solely for the purpose of 
completing and equipping the road. 

A. Well, | would SO understand it. 

Qvil. And yet vou say that Mr. Wilcox understood that 
to be the case when he was there in Cleveland on the Sth of. 


June? 
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A. I don't sav anv such thing; l sav I presume It Is. 

Q 275. You don’t mean to say that you have any knowl- 
edve that he had any sti h ideas that this SOOU(WO was to be 
used for that purpose? 

A. I undertake to say this, that Mr. Wiicox nnderstood 
that that SHOU 000 mortgage was to be used to complete the 
road to Louisiana: and it was not used for that and he under 
stood that. Aad he understood also that that was canceled 
and that the new mortgage took its place 

Q 34. Didn't he understand, Mr. Edmunds, from you 
there, that the Adrian Car and Manufacturing Company par- 
tics were to have a suthcient amount of those notes under that 


mortgage to repay them their advance that they had made? 
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A. I don’t know what he understood. There is his agree- 


ment signed by Mr. Stone. 

Q Zio. Now, you say that Mr. Thayer understood the same 
thing, the terms of Exhibit LE, and that the S600,000) mort- 
gage was to be used to complete the road to Louisiana? 

A. Mr. Thay er, | don’t know whether he was there in June 
or not. My impression is that he was. If he was, he under- 
stood it. And certainly did understand that it was to be 
used to complete the road. 3 

Q 276. Didn't Mr. Thayer understand if he was there in 
Cleveland, before he came to Cleveland, from you and hadn't 
you so informed him that the $600,000) was for the purpose 
of paving for the property, and if there was anything left of 
using it forthe completion of the road to Louisiana? 

A. I don’t so understand it. 

Q 27%. How long before this meeting in Cleveland had 1t 
been determined to put a temporary mortgage of SH00,000 on 
the property? 

A. It had been talked about for some time. 

Q. 278. It had been talked about as early as the Sth of 
May? 

A. Possibly; I don’t know. 

Q 27%. As I understand you, you say you never informed 
Mr. Thay er to that effect? 


A. I don’t say any such thing. 
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A. It was in contemplation that it was to be used to con- 
struct the road to Louisiana. 

Q YS1. L understand you to say that it was in contemplation 
that it was to be used to pay for the property? 

A. No, sir: not that [ recollect of. 

Q 28". Let me refresh your recollection. 

A. Very well; I don’t see how you would pay for the 
property out of it and then go on and complete the road with 
it (here the attorney shows the witness a paper purporting to 
bea letter to |. Thay cr dated Cleveland, May 2 Ist, ING», from 
which the witness reads as follows:) “parties interested in 
purchase, it is expected, will get, when the road is completed, 
bonds for the original amount of debt, also prorate of stock; 
all securities to be controlled by the company until the road 
is completed—then division; temporary mortgage to be used 
to raise means to pay for property and complete to Louisiana.” 
That very likely was talked about at the time, but [I have no 
recollection about the last part of it, but I have a very distinct 
recollection upon the general idea that no bonds were to be 
distributed to anybody or anybody to get any money until the 
road was completed; that has been the theory and was the 
only theory upon which the roal ever succeeded. 

Q 283. Let me call your attention tothe memorandum upon 
the back of it and see if you know in whose handwriting that is? 

A. | don’t think I do, sir. 

(QJ 284. Are you acquainted with Joel Thayer's handwrit- 
ing? 

A. O, I have seen some of it but not enough to swear to it, 
(here the letter referred to is marked for identification as“Ex- 
hibit 1,.° but is not at this time offered in evidence. ) 

Q2So. Now | call your attention to Exhtbit 2 attached to 
the deposition of W.S. Wilcox: look that over, Mr. Edmunds, 
and sav whether vou have seen it before recently. 

A. | was looking at it last night. 

Q) 286. In whose hand writing is that? 

A. Itis in my handwriting. 

QwSi. Do you know when that was given to Mr. Wilcox ? 
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A. I do not. 

Q 285. When you made this Exhibit 2, did you contem- 
plate that the temporary mortgage of S600,000 was to be used 
to reimburse the moneys put into the concern? 

A. I couldn’t tell you without looking at it, ( here the paper 
is shown to the witness who examines it and answers as fol- 
lows:) well this probably expresses al] that was contemplated 
at the time. “Now it is understood by the purchasing ring 
that if the Adrian Car and Manufacturing Company surrender 
said bonds and lease to the purchasing ring and pay before the 
lith of June, 1S75, $30,844.12 to the new company, it and its 
assignees will be entitled to that new corhpany as 125 to 1155; 
it is understood that a mortgage will be placed upon all the 
property of the Mississippi Valley & Western Railway Co. 
being over 55 miles of completed road, about 67 miles graded, 
about 50,000 ties, a large amount of bridge material, rolling 
stock to the value of $120,000; mortgage to run for two vears, 
interest at — per cent., payable semi-annually, to be for $600,- 
QOO in 10 notes of $25,000, 10 notes of $20,000, 10 notes of 
10,000 and 10 of $5,000; $285,000 must be raised before the 
17th inst. of which the Adrian Car & Manufacturing Co. must 
raise $30,844.12. I don’t see anything that would indicate 
that it was contemplated there at that time to use that $600,- 
(() mortgage to raise that money; my understanding all the 
time, as I have stated before was, that the mortgage was first 
to be used to complete the road and put it where it would 
earn something. 

Q 28. Why was the statement of this mortgage put into 
this paper if it was not to give those parties who held bonds 
under the Adrian Car and Manufacturing Co. to understand 
that by means of that 8600,000 mortgage they were to be re- 
imbursed for what they had put into the concern? 

A. Well, I don’t know how they could be reimbursed or 
how they could understand that they could be reimbursed 
when the property had already gone through foreclosure and 
had no means and could not earn money enough to pay inter- 
est upon one dollar, nor how they could understand that they 
could take all there was in the company itself in the shape of 


a mortgage and make it valuable. Now I don’t know how 
they understood this paper nor what construction they put 

. . ’ , 
upon it; | don’t know what that paper was made for; I can’t 
tell vou. All [| know is that there is that paper and it 
is one of the hundreds.of di‘herent phases of figures that 
were made to bring about the completion of that road and put 
it into shape to pret semethineg 


(2 200. What was the object of putting this clause in regard 


to the mortgage into this paper unless it was for the purpose 


of giving those parties to understand that by means of the 
mortyvage they were to be reimbursed ? 

A. 1 have answered that once. 

Q 201. I don’t think vou have answered it, Judge; vou said 
something else; but [am asking vou now what was the ob- 
ject of putting thatinto that paper untess it was for that pur- 
pose? 

A. I said that I did not know what the object was at that 
time; couldn't see any object except to notify them that that 
money must be raised, and it was understood all the time that 
the road must be completed to Louisiana before it could be 
worth anything. What that particular clause meant at that 
time and in that paper | couldn't tell you because its connec- 
tion Lcan’t tell; there may have been some paper connected 
with it that told more about it; [can’t tell you. There may 
may have been sent some letter at the time that told more 
about it: can’t tell whether there was or not: as I say there 
were a great many plans talked about at the time and from 
time to time, and we made changes for the purpose of. con- 
forming to people's ideas that were interested in it; and what 
this particular one referred to T can’t tell you. 

QW. Lunderstood you to say that you claimed that the 
agreement that was made there at Cleveland which you drew 
up, Exhibit B to the bill, and Exhibit 7 to the deposition of 
W.S. Wilcox, that that was not upon consideration because 
Wilcox, Carpenter and Sword, and the Fulton Foundry Com- 
pany and the Peninsular Lron Company had signed the agree- 
ment of March 2¢th, IS75, by which they bound themselves 


to pay their pro rata, that therefore they didn’t have any 
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choice of whether they would pay or not. That is what I 
understood you to say. 
\. That is my impression as to the | cal proposition, 

Q 203. Hadn't vou informed them that thev were to have 
the choice of whether they would pay or not? 

A. No, sir, not that I know of. 

Q 294 Just look at “Exhibit 6” to the deposition of W.S. 
Wilcox, being a letter dated May 25th, 1875 to Mr. Wilcox, 
purporting to be written by vou. 

A. That is in my handwriting. All that [ can say about 
that paper ts, that it is in mv handwriting. Phere was at one 
time talk by Mr. Stone of taking their interest, that is, assum. 
ing that thev did not come tn, and leaving them to take their 
prorate; and this letter was probably written upon that basis, 


[ had forgotten all about h written -such a letter. I! 


ving 
judere | did not keep a COps of it by the looks of it; yet | may 
have. 
Q 295. You have read that letter. [ will now call vour at- 
tention to the latter clause in it in regard to the mortgage. 


“Notes will be dated June roth, 1875, run tS months, draw 
interests (Sor 10) pavable semi-annually, with privilege to 
pay them off at any payment. of interest on viving thirty 
days notice and paying thirty days interest in advance, secured 
yy mortgage on all property 10 notes of $25,000; 10 notes 
of $20,000: 10 notes of S1o.0c0 and to notes of S5.000 wil! 
have coupons. [f it was not intended that the notes and the 
mortgage should be used for the purpose of reimbursing the 
moneys put into the purchase, why was it that you put any- 
thing in regard to the notes and mortgage into that letter? 

A. I don’t know without thev inquired of me about it. I 
couldn't tell vou. It may have been in auswer to some ques. 
tions that they asked me--that Mr. Wilcox asked me. 

Q 296. Have vou got the letter to which that was a reply: 

A. | don’t know, sir. 

Q 297. You were pretty well acquainted with the affairs of 
the Adrian Car & Mfg. Co, were you not, Mr. Edmunds: 
A. Well, 1 was to some extent, though not very fully. 


() 29”. You had acted before this agreement of March 2sth 


yh? 


ant] had acted and were then acting in the capacity of counsel 
for them in some matters, were you not: 

A. Well. I don’t know that I had before that time; it 1s 
possible that I may have before that time. I drew their as- 
signment; not as their counsel. I was there and there was a 
creditor’s meeting and there didn’t seem to be anybody that 
knew what to do aboutanything, and I made a suggestion, and 
somebody asked mec to write an assignment and | sat down 
and wrote an assignment though not knowing anything about 
the laws there. I wrote an assignment that I thought would 
be good and streng in law, and it was submitted to Mr. Walk- 
er or Weaver, one or the other of them, and they said it was all 
right and it was signed. | think that was the only thing I did 
for them until the bankruptey proceedings. 

Q) 200. That was in IS76? 

A. I think the bankruptey proceeding was -the first time 
[ was asked for as counsel in that case. I was frequently 
called upon and went there to give them my ideas about these 
securities and that sort of thing; and it ts possible that I may 
have been asked to do something for them before that bank- 
ruptey proceeding, but I don’t recollect. It is a good while 
ago and [ couldn’t carry it all in my mind 

QQ) 300. In the matters in St. Louis, hadn’t you advised them 
as to their claim. 

A, Oh, T had told them about it, but I never was their coun- 
sel at all. 

Q 501. T mean, hadn’t you taken an interest in their claim 
in getting it allowed? 

A, Precisely as I did as to everything else. | represented 
the trustees and not the Company; and I wrote to everybody 
and gave them all the information I could upon the subject 
whenever they desired it. (Here the attorney shows witness 
a letter dated Carthage, Illinois, February {th, IS75, to the 
Adrian Car and Manufacturing Company, Adrian, Michigan. ) 
That is my handwriting. 

Counsel for complainant here offers in evidence said letter 
which is marked Exhibit 2, and hereto attached. 

Objected to as incompetent, irrelevant and immaterial. 
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Q 303. The Adrian Car and Manufacturing Company was 
a copartnership, wasn’t it? 

A. That is my understanding of it. 

Q) 304. In which Mr. Angell was the principal partner 
Henry A. Angell? 

A. That is the way Il understand it. 

Q 305. Now, when this agreement of March 27th, IS75, 
was made, the assignment to Wilcox, Carpenter & Sword had 
been made; had it not? 

A. QO, ves, sir. 

() 306. That was March 17th, IS74? 

A. ith or ISth. 

Q 307. Do you know whether the Adrian Car and Manu- 
facturing Company held any bonds at the time that the agree- 
ment of March 27th, ISd5, was made? 

A. 7 understood thicat they did. | understood that they had 
eight bonds, 

Q 308. Did not the assignees hold those eight bonds? 

A. Yes, sir. The Adrian Car and Manufacturing Com- 
pany probably held no bonds, but the assignees held eight. 

Q 30%. Do you know how many the Peninsular Lron Com. 
pany held at the time? 

A. I presume I did at the time, but I don’t recollect now. 

Q 310. Wasn't it ? 

A. I couldn’t tell you without looking. There was some 
one of the parties there held 7; whether the Peninsular Iron 
Company orsome other party, I couldn't say. 

Q 311. And the Fulton Foundry Company held 10? 

A. That is my recollection, 

QQ 312. In regard to the Peninsular Iron Company, let me 
call your attention to the statement tn the bill of petition filed 
in the case of Stone vs. Fallon, on page 10, in regard to the 
Peninsular Iron Company? 

A. Yes, sir. 

Q 313. Does that refresh your recollection as to the num- 
ber of bonds held by them? 

A. That is the number, I think. 
Q 314. Then aside from the 8 bonds held by the assignees 
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of the Adrian Car and Manufacturing Company. and the % 
bonds held by the Peninsular Tron Company,and the 10 bonds 
held by the Fulton. Foundry Company, the rest of the 125 
honds which had been originally delivered to the Adrian Car 
anc NI Thee turimne (fompany were not represented in that 
avreement of NIarch 2th, Noe: 

A. Well, I don’t recollect mow just who signed it, but of 
course none were represented except those held by the parties 
who signed it. 

Q315. Now, when Mr. Wilcox was in Cleveland at the 
time that this agreement was drawn up, June Sth, do you re- 
member who else of the parties. who held bonds under the 
Adrian Car and Manufacturing Company were present? 

A. No, sir, | donot. Mr. Carpenter may have been there 
and mav not, 

Q 351th Was Mr. Thaver there? 

A. Mr. Thaver was there two or three times, but whether 
at that time or not | don’t know; but my impression ts that he 
was there when we were fixing about raising that money; 
that is my impression, 

Q 317. T guess vou are right; do you remember whether 
Mer. Burt, of Detroit. was there or not Mr. John Burt? 

A. T have no recollection of meeting Mr. Burt but once at 
Adrian and once Cleveland: and the time [ recollect of meet- 
ing him in Cleveland, I think was in IS7$). ; 

Q3is. Which Mr. Burt did vou meet at the time in Adrian 
and which in Cleveland ? 


A. I don’t know of but one. 


QI. Was it an old gentleman, John Burt? 

A. It was a younger man that I recollect of: have no recol- 
lection of: meeting an elderly man, but IT may have done so. 

Q 3820. Was it Solon Burt that you met at Cleveland: 

A. The same man was at Adrian and at Cleveland accord- 
ing to my recollection; this occasion of meeting Mr. Burt at 
Cleveland that | recollect of was in ISG: mn recollection Is 
that somebody was there from some concern at Detroit, and I 


think it was Burt. 
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Q 321. He was a little indignant or violent there at Cleve- 
land ? . 

A. Well, not that I know of, sir: if he was he kept his 
demonstrations to himself. 

Q 322. Don’t vou remember that Mr. Burt at Cleveland 
vot up and said that it was apparent that Mr. Amasa Stone 
and A. B. Stone could have all the bonds that they wanted 
and that it was a swindle? 

A. No, sir: not when IT was present, and I don’t tHink he 
said it in the presence of Amasa Stone; if he did, it was when 
I was out, 

Q 325. Now at this meeting in Cleveland of June Sth, to 
come back to that, weren't you informed by Mr. Wilcox that 
if they came into arrangement, it would be necessary for him 
to vo around and see the parties who held these bonds and 
vet them to come into it? _ , 

A. Well, I couldn't tell you exactly what passed in relation 
to any question at that time; I know this that he said that he 
couldn't raise the money; that he would have to borrow it, 
and that he wanted something from M*r. Stone that would 
enable him to borrow the money. And he and Mr. Stone 
brought up this question of that arrangement, and Mr. Stone 
directed me to draw it; and I Opposed his giving him any such 
agreement and told him not to do it; but he says it is allright; 
vou go ahead and draw the agreement; so 1 drew it under 
his dictation 

Q 324. Mr. Stone dictated its terms: 

A. Well, he told me what he wanted and I drew it and read 
it to him, and he signed it. 

Q 325. Wasn't this the way of it; that you brought the 
agreement to him and said to him, “Mr. Stone you had better 
sign this and not discuss the matter at all?” 

A. No, sir: he directed me what to do and I did it accord- 
ingly. 

Q 326. Isn’t it true that you told him to sign it without 
any discussion about it? 

A. No, sir; not at all. 
Q,. 327. Is it true that when he signed it or before he signed 
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it, Mr. Stone did not want to sign it and that you said to him 


that he might sign that safely as be would get the money out | 
of the parties and would not be good for anvthing in the | 
end ? | 7 
A. No, sir: I said to Mr. Stone that such an agreement | 
would be wholly without consideration; but he said that that | 
didn’t make any difference; that he wanted to aid Mr. Wil- | 
| 


COX In raising thie money, 
() 328. When vou said that such an agreement was wholly 
without consideration, he then became particularly anxious to | 
SIGH Ly did he not: | 
Ans. No, sir, he directed me to draw it and I told him that | 
hefore it was drawn at all. [ told him that there was no | 
consideration for it because Mr. Wilcox had already agreed 
to put in his bond. and to pay up his money and whatever | 
he had, of course, it covered. “These other parties not being 
~ in, Pecan see now why you called my attention to the fact that 
only six or eight of these bonds had signed that agreement. 
l can see now very readily why they were permitted under 
that letter of the 2oth of May, why [ said to them that they 
could come in or stav out with their bonds. I can see that 
how very readily though I had entirely forgotten it. [ must 
have known at the time and understood, as T now understand 
it from the whole thing coming before me, that only such | 
bonds as had signed that agreement were bound and 
only such parties, bound to put in their money. 

Q. 820. Didn't Mr. Wilcox come back there and state to 
you and Mr. Stone that he would have to vo about and see | 
the parties Who held these bonds and get them to join? 

Ans. Well, sir, he may or he may not. I cannot say that 
he didn’t or cannot sav that he did. Mr. Wilcox, I know, 
impressed upon me. very strongly the necessity of being in 
some sort of condition that he could go and borrow the 
money or raise it in some shape in order to pay. , 

Q.330. And don’t you know that in pursuance of that thing, 
he did go about and see the parties, and such of them as had 
bonds and would join, he induced to come in, and such of them 

as had bonds and wouldn't join, he purchased their bonds? 


| 


AGT 


A. When you ask for personal knowledge, [| don’t know, 
but have no doubt from my history of the matter, that he did 
go to Connecticut and perhaps he went to see all the other 
parties; [ had some correspondence with these Connecticut 
parties. 

Q 331. Langdon & Co., Chapinville ? 

A. Yes, sir; I think so, 

Q 332. Some money was sent to you to pay for their bonds? 

A. Some money was sent to me which I sent. to them, but 
couldn't sav how much. 

Q 233. And was not that a portion of this agreement on 
page 2 (showing witness Exhibit 7 to deposition of W. SS. 
Wilcox ) which reads as follows: “and that said Eels will hold 
as much in amount of said notes so secured by such mortgage, 
as said Wilcox and others, assignees as aforesaid, or any of 
the creditors of the Adrian Car and Manufacturing Co., shall 
pay to the undersigned or to said Eels for the 


undersigned in money” prior to said ith day of 


June, 1S7-—as collateral security for the repayment of the 


money so to be paid by said Wilcox and others as such assign- 
ees or by creditors of said car COMpPAany to the undersigned on 
such purchase;” I say wasn’t that clause introduced there and 
particularly that part of it, “or any other creditors of Adrian 
Car and Manufacturing Co.” for the purpose of covering those 
parties who held the bonds, whom Mr. Wilcox proposed to go 
and see? 

A. The paper unquestionably expresses what at the time 
we were trving to do; but for me now to undertake to say 
what this clause or that clause or any other clause 
meant, aside from the general idea that it’ was to 
enable Mr. Wilcox to raise the money, why, [ couldn’t do 
it; the paper is there to talk for itself and I think it is plain 
and that anv man that reads it can understand it or ought. 

Q 334. Now, Mr. Edmunds, the paper then, as I under- 
stand you, expresses what was the understanding between the 
parties there at that time? 

A. I tried to get just what they were trying to do; may 
have made a mistake in it; when I tell you what my _ under- 


Sty 


standing of it was, it is the impression left upon my mind as 
to the veneral object of the paper, and that is, that it was to 
enable them to raise the money. 

Q 335. 1 now call your attention to“Exhibit 8” to the dep- 
osition of W.S.Wilcox, aad Task youif you know what that 
paper is? 

A. Well, | would think that it was probably one of the copies 
or drafts of the original S600,000 mortgave, 

Q 336. Do you know in whose hand-writing it is? 

a4 
QQ 337: 

A. There are several interlineations; Psee, in my handwrit- 


think it is in Mr. Baldwin's handwriting. 


And the interlineations as made alone here? 


Ht. 

Q 338. Do vou remember whether you had that there in 
Cleveland? 

A. [couldn't tell you. 

«© %2 2a At the time that you met Mr. Wilcox there? 

A. I couldn't te!l whether | had it or not. 

() 3 ho. And do you remember of delivering it to him? 

A. I don’t remember. | may have done so. I can't. tell 
you. It was printed; that is, and if this is the draft, I pre- 
sume that [drew the mortgage and that probably is a copy that 
was made, 

Q 341. Now when vou speak of the meeting in Cleveland 
June, Sth, 1875, was there more than one meeting? Were 
there different parties in different meetings, one meeting of 
the Adrian Car & Mfg Co. people, and another meeting of 
Mir. Stone's associates, or did they all meet together? 

A. | have no recollection of Mr. Stone and his associates hav- 
ingany meeting there. [don’t know whether anybody on 
their behalf was at that meeting except Mr. Stone. | would’nt 
be at all positive about that. Amasa Stone may have been 
there or Mr. Chisholm may have been there. ‘Mr. Chisholm 
and Mr. Stone used the same room. or office. 

Q)342. There was not a meeting of Mr. Stone and asso- 
ciates and Mr, Wilcox, Carpenter and Angell and Mr. Thayer 


all together? 
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A. [should think not. There may have been; but I think 
not. 

Q) $43. As 1 understood you, it was about June the Sth, at 
the time you were in Cleveland that that offer of sale was 
consented to by the parties? 

A. Somewhere tn that vicinity. 

Q) 344. And was that consent in writing? 

A 3 don’t know whether it Wis im W riting or not, It may 
have been in writing; I do not recollect. 

Q 340. Now, who do you know of consenting to the terms 
of that offer of sale that vou had any personal knowledge of? 

A. Well, Amasa Stone, Eels, Harris, Handy, Chisholm. 
{ don’t know whether there were any others or not. 

Q 346. (By Mr. Anterson.) Did voumention Mr. Tubby? 

A. I did not. I think Mr. Ilubbv was sick at that time. 
I know one time when I| was there, he was sick and | think tt 
was then. : 

Q 347. Now, | am speaking not only of Mr. Stone and 
associates, but also in regard to the parties who would sign 
the agreement of March 27, ISv5.) Who of those did you 
know of consenting to that offer of sale? 

A. Well, the Hannibal & St. Joe R. R. Co., and these 
parties at Clarksville and Mr. Gridley. I don’t know 
whether there were any others or not [ couldn't tell you, 

Q 348. How did the Hannibal & St. Joe R. R. Co. evince 
their assent? 

A. Well, through their representative, Mr. Morse. 

Q 349- Did the COmMpany take any corporate action, that 
you know of to assent to it? 

A. Not that I know of. They were represented by 
Mr. Morse or Mr. Tlilton. M_r. Tilton was the treasurer of 
the company at thattime, and Mr. Morse was the general 
manager at that time, that is at Hannibal. 

Q 350. What were Mr. Morse’s duties? 

A. I think his denomination was general manager of 
the line: and whichever one it was, was one of the directors 
in this new company, became one of the directors, as I under- 
stood it, or was one of the last directors in the old company. 
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Q. 351. Was there anybody representing the Hannibal & 
St. Joc who was a director in this new organization, the 
St. Louis, Keokuk and Northwestern Railway Company. 

A. IT couldn’t tell vou without looking at the papers; have 
vou the articles of association here? 

Q Sov. LT have a copy of them. 

A. Well, that will tell vou who thev were, and [ can tell 
you whether there was anvbody representing them or not. 

Q)3o3. There is an abstract here of it (which witness ex- 
amines, ) 

A. L. W. Morse representing the Hannibal & St. Joe R. 
Co, 

Q 354. Whereabouts was it that Mr. Morse’s consent was 
siven? | 

A. Well, sir, he was here at the time that the proposition 
was made and concurred tn. 

Q $55. At the time that the proposition was finally made to 
the company? 

. 

A. Yes, sir. 

Q 356. Well, was there a meeting of the directors of the 
company at which that proposition was made and handed in? 

A. Yeu, ee. 

Qoat. At that time? Had he known anything about it de- 
fore at that time? 

A. T think he had some knowledge. 

QoS. Do vou know whether he had or not? 
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A. AL TE know ts from veneral recollection. 

Q.35%. Pave vou any recollection of its being submitted to 
him at any time before that? 

A. No, sir; | have no distinct recollection about it. 

Q 360. Now vou say that he was here when the proposi- 
tion was made and voted as one of the directors to accept it? 
The preposition itself stated that it had been made by the di- 
rection of the majority in interest, did it not? 

A. Yes, sir. 

Q. 361. Do vou know whether Mr. Fallon agreed to it? 


A. [ presume he did not. 
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Q 362. Were yvouat St. Louis on the 16th and lith day of 
June, ISt5? 

A. | was there, I guess, on both days. 

Q 363. Mr. Fallon was there, was he not? 

A. LT couldn't tell you, sir, whether he was or not, 

Q 3604. Did you see him there? 

A. [ couldn't tell you TL sav, from recollection, whether he 
Wits there or nots he aa t\ Oi EEDA not have been there. 

Q Sho. Did you not have that) proposition there at that 
time? 

A. i don't know, sir. 

() 366. Have vou any recollection of having it there? 

A. LThave not. 

Q 307. Were vou ever,inany way, notihed.that Mr. Fallon 
havc agreed to do that? 

A. IT tell vou I don't think he ever agreed to that; the ar. 
ticles of association were submitted to Mr. Fallen and he was 
satisied with them. 

QM 36S. 1 don’t mean the articles, but |] mean the offer of 
sale, 

A. TL understand you; [don’t think he ever agreed to any- 
thing about it. [dont think they were ever submitted to 
him. 

Q 360. Why were they not submitted to him, Mr. Ed. 
munds? 

A. Well, I don’t know of any reason why at all? he and 
Mr. Stone were not acting verv harmoniously together, 

Q 3c) Phev were not on very good terms: 

A. Had not been on wood terms for a vear or more: well. 
less than a veal probably ix or croelit months, 

Q37l. About how long were you there in Cleveland on 
the occasion of I, ne there on the Sth « f Jun . 


. '* + , 4 i 
 & [ suldnt Teli Vous may Fave Con ncre two or three 
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davs, mav not hav been there oniv one or two days: 
" } } P . ‘| ‘ ; : , 
may have been there a week, Was there very Trequentiy and 
"ee yy »anvthineg about how lone | t! haat 
couldnt tell vou anything about how long PF was there at tha 
time. 


Q) 372. At that time of vour bemg there in Cleveland was 


it then understood between the parties there when vou were 
talking over the proper thing to do with the road was it un- 
derstood that whatever securities, bonds and stocks the new 
COM Paty should put out were to be prorated or divided be- 
tween the partics who went into the purchase? 

A. It was understood that after the road should be com- 
pleted that then all the bonds and stocks should be prorated 
Ove) and above the completion of the road, 

Q373. Will you look at a paper which T show vou, being 
exhibit 2, to the deposition LL, M. Tubby; and T ask vou first 
if vou have seen this recently? 

A. Tdon’t know whether | saw it last night or not; if I 
did I didn’t think of it. 

CQ) G4. In whose handwriting is that? 

A. That is insmy handwriting, sir. 

Q375. You see that was a blank whtch has been filled with 
names and amounts? 
yA. That is in somebody else’s handwriting; that is not in 
my handwriting; it seems to be dated June IIth, 0875. 

Q 376. Do you know in whose handwriting the following 
part of the blank is? 

A. No, there is a little of it that looks something like Bald- 
win'’s, and the date down there looks more like Stone’s hand- 
writing, 

Q°3aa: The signature to it? 

A. The signature is Stone’s clearly, and the L. M. Hubby, 
Ll don’t know whose handwriting it is; that is, | refer to the 
is Hubby in the hodyv of the paper; it Is possible that it 
may be Mr. Stone’s and may be not; the main body of the 
paper isin my handwriting. 

Q3cs, Was that substantially the form of receipt which 
vou prepared for the Cleveland parties? 

A. Well, sir, [can only tell vou that this is my handwrit- 
ne, 
Q 37%. That is the one that is given to Mr. Hubby: was 
that substantially the form of receipt that you prepared for 


Stone’s associates. 


A. That is the only one I prepared that I have any recol- 
lection of and without the paper before me, | would not  ree- 
ollect that. 

QoS0. Have vou any recollection of preparing this one? 

A. No,sir; not aside from seeing it is in my handwriting. 

Q 3S1. Now, Mr. Edmunds, if the agreement and under- 
standing between the parties there was that the bonds, stocks, 
Xc., should be held until the road was completed and then such 
of them as were not used, divided, why was it that in making 
this agreement —receipt and agreement, vou used this expres- 
sion “and that the holder of this agreement will be entitled -in 
anew corporation to be formed, to which said road, franchises 
and property are to be cony cy ed, to the ratable proportion of 
all the securities of said corporation, that the amount that he 
has or shall pay upon .such purchase, bears to the whole 
amount of such purchase.” 

A. All T can say about that is, that that | understand to be 
the legal effect, if not the exact language of the agreement of 
the 27th of March;and that anybody who should putin bonds 
or securities of anv kind or nature was to receive in the new 
company their ratable proportion of the securities. . 

Q 352. I say, that if the understanding was such that the 
securities were to be first used to complet ‘the road, why didn’t 
you put it into the written agreement? 

A. Well. isn’t it in here? 

Q) 353. No, sir. 

A. Well don't know. My impression is that it is substan- 
tially here, Mr. Underwood. — Let me read it. (Here witness 
reads the paper over.) I don’t see any disposition of any of 
the bonds of the company by this at all. The securities of 
the company are its stock; that of course was to be distributed 
upon the ratio that they might pay upon it. 

Q 384. The securities of the company then, vou regarded as 
being merely its stock ? 

A. Yes, sir; I don’t think its debts are its securities by any 
means. IT never regard them as such at any rate. 

Q 385. And the stock, you didn’t regard that that was lia- 


ble to be used for the completion of the road? 


it 


A. No, sirt because it was not salable. 


Q.356. You didm’'t always ook upon it in that light; that 


the bonds were not to be distributed? 
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fis NI understanding was that the bords, after the com- 
pletion of thi road, whatever might remain, would be dis- 
tributed, 

() 23S 6. 134 whist agreement was that evidenced? 

A. TL couldn't tell you anything about it; that has been the 
eeneral understanding all the time in my mind and in my view. 
Whether it is contained in any particular agreemem or not, 
Idomtknow. [have talked it a thousand times and perhaps 
written it lots of times. T never had any other view of it than 
that, when the road was compicted and put in position, that 
then whatever remamed of bonds and stock, should go to the 
parties pro rata. 

Qo3ss. but you didnt regard the bonds of that company as 
being In any sense securities. 

A. No, sir; not to the company, but obligations of the com- 
pany. 

Q3s. Butin the hands of anybody except the company 
they are securities? : 

A, Well, they are made as securities; that is what they are 
intended to be. : 

Q 300. And vou didn't understand but what a person who 
was astockholderin a company couldn't hold bonds: 

A. No reason why he shouldn't. 

Q301. Thev would be securities ta bis hand: 

A. ¥en, wf. 

() | ae Vind these bb it Is sun! stock brotha were to be deliv- 
ered to Mir. Stone as trustee for these parties, were they not: 

NX. Yes, Sir. 

Q305. And Mr. Stone as trustee for these parties was a 
separate individual from the corporation, was he not? 

A. T pudge so. 

Q oth. Was there any reason why the bonds would not bx 
securities in| Mir. Stone's hands: 

A. Yes, sir. 
Q oth. Whi: 


— 
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A, ‘Simply because they were only a debt of the road. and 
until they were disposed of and went into some purchaser's 
hands, they did not become securities; they were put in his 
hands to be used for a purpose, and that was to complete the 
road, and then they were to be distributed. 


Q 30. [am not asking about the purpose; but if they were in 


his hands as trustee for the parties as part of the consideration for 
the purchase of the St. Louis, Keokuk & Northwestern Rail- 
way they were there as securities were they not? 

A. I don’t so understand it, sir. What the legal effect 
would be, I do not undertake to say. 

Q 307. The offer of sale that reserved the stock as well as 
the bonds for the purpose of completing the road, all of it? 

A. Of course it was to be held in that shape until the road 
wes completed and then distributed, 

Q50S. But it was to be used for the completion of the 
road, the whole stock, wasn’t it, if necessary? 

A. Yes, sir: 

Q 360. If that is the case and the stock was the securities 
understood in the offer of sale, why was not that included in 
the agreement with Mr. Hubby at the time? 

A. This stock represented property, and the bonds were 
evidences of debt, and the property itself is the security. Now, 
if | owe a debt and it is secured on my property, the note im 
my hands certainly is not assets; it ismy debt; when | pass it 
out to somebody else and it goes into their hands as a pur- 
chaser, why it becomes security. Now here these parties 
owned this property; they had purchased it; Mr. Stone held 
it as trustee. Now, he caused a mortgage to be put upon that 
property; also caused stock to be issued; that is, it was not in 
fact issued, but agreed that it would be issued, and that stock 
was the representative of the property itself, as [T understood 
it. The bends were evidences of the debt of the company 
whenever they should pass out to a purchaser of those bonds. 
That is the way that IT have considered this matter all the way 
through. 

() 44). If the agreement was that the stock should be used 


for the purpose of completing the read if necessary and the 


ay vd \ 


row? 
A. 


Ilubby except that it was in my handwriting, for [ have no 
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for his friends: 
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| you anything 


recollection of w riting it. 


(2) tO. Wasn't it the fact that unless it was in the mind of 


YET 


hout the agreement with Mr. 


was developed of swallowing the bonds for A, 


Stone 


A. LT never heard of the bones heme <Wwallowed by 


stock is the security, and you so viewed the stock as bein’ the 
security, Why was it that vou did not provide in the agreement 
with Mr. Tfubby that he was to have his division of the se- 


curities subject to thei being used for the completion of the 


A. B. Stone and one or two others, yourself included, that at 
that time there was no final expressed intention of depriving 
the parties of their share in the bonds any more than the stock, 
and it was not until subsequently to that time that the scheme 


I}. 


and - 


any - 


don’t think they have been swallowed, on the contrary 


nibal to finish it? 
not proper cross-eXaimination, 


A. 


with the road supposed that thes would be able to build the 


owners of the road. 


know anything about, and [have never been a party to it. 
Q) 402. At that time wasn't it a fact that there was fully 


Any question about it. that the value of the property from 


severvbody had a chance of buying the bonds as well as Mr. 
Stone and his associates and had the same right as he had to buy 
them; they were all informed and all had the same chance to 
buy, andif they had boueht they would have had the same rights 
and privileges as Mr. Stone; thes stood precisely on the same 
level for the same amount of money that they put in; if there 
has ever been any scheme to freeze anybody out or squeeze 


anvbody out, it is a scheme that [ never heard of and don't 
enough in the uncompleted portion of the road south of Han- 
Objected to as Incompetent, irrelevant and immaterial. and 


I believed. and believe that most of the persons connected 


road with what had already been done upon it and the sale of 


the bonds, and have a surplus left to be distributed among the 


Q) 403. | say, wasn't it believed at that time and was there 
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who were interested in the trust, to say to them that you would 
protect their interests as well as Mr. Stone's? 

A. I don’t think I ever said anything of the kind. 

Q 4go. And didn’t you with some of them engage to do it? 

A. Not that I know of, sir. I never intended to. _ 

Q 491. Let me call your attention to that letter (showing to 
the witness a letter dated “Carthage, eb. 7th, INGS, addressed 
to J. Thayer, Esq. Skaneateles, New York) and ask you in 
whose handwriting that is? 3 

A. I recollect the letter very well, sir; that letter ts in’ my 
handwriting, written in answer to Mr. Thayer requesting me 
to look after his interest: (here witness reads the letter which 
is attached to this deposition and marked “Exhibit 3”. ) 

Plaintiff here offers in evidence the letter referred to and the 


, 


same is hereto attached and marked “Exhibit 3° as part of the 
cross-examination of this witness. 

Counsel for respondents objects to the introduction of the 
letter as incompetent, irrelevant and immaterial, and not proper 
cross-examination. 

There was a difference between Mr. Wilcox and Mr. 
Thaver as I understood, over Mr. Thaves’s right to hold the 
amount of bonds that he had; TPhayer and Wilcox had had 
some correspondence as TL understand it, | don’t know what; and 
Mr. Thayer writes me-—exactly what, I couldn't say—but he 
wanted that I should look after his interests in that contest 
hetween him and the Adrian Car and Manufacturing. Co. 
parties or assignees, and [ refused to do it, but I said to him as 
to anything else that IT would do anything for him. Now I 
think that is all there is of that letter. 

Q 402. You felt under obligations to the Adrian Car and 
Manufacturing Co. assignees and their parties and did not wish 
to take a hand as between him and them? 

A, [didn’t feel under any more obligation to them than to 


Mr. Thayer; my feelings and interests were equally balanced 


among all of them; and I endeavored so far as I knew how 


to come at their true interests. 
Q 45. [ now show you another letter dated Carthage, II1., 
February Ith, IS7S, to Joel Thayer. 
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A. This letter is in my handwriting dated Feb, 19, IS78, and 
evidently is in reply to a letter that [| got from him in answer 
tothe letter which has just been marked Exhibit 3, 1 presume 
it was, andall that 1 can say about this letter is that my idea 
was that | felt equally friendly to all of them and didn't 
want totake a hand in any fight there might be in the family. 

Counsel for complamants here offer in evidence the letter 
last referred to and the same is hereto attached and marked 
“Exhibit 4.” 

Q 454. 1 now show vou another letter dated Carthage, IL, 
February 2oth, ISTS, to Mr. Joel Thaver. 

A. This letter is dated Feb. 25th, IST7S, and is in my hand- 
writing and is evidently in answer to some other letter that | 
received from Mr. Thayer after the one of the 19th of Febru- 
ary Was written by me, and I thought I was protecting Mr. 
Thayer's interest long after the distribution was made, and 
when he took his bonds I understood him to be e..tirely con- 
tent and satisfied; I know I thought I was doing just for him 
“as T was for Mr. Stone and for everybody else. 

Q 45. Then when you said, Mr. Edmunds, that you had 
not undertaken to protect the interests of any of these par- 
ties the same as you would those of Mr. Stone, vou were 
mistaken ? | 

A. Well, I dida’t undertake as his attorney. | never drew 
any pleadings for him nor received any fees from him. — | 
said to him that, as shown by that letter, in case the Adrian 
Car & Manufacturing Co. parties ran into his interests, | would 
inform him. 

Q 46. You didm’t take any fees from Mr. Stone for your 
services except your salary from the common property, did 
you? 

A. No, sir, 1 did not. I think I performed all that T told 
Mi. Thayer | wou!d perform. 

Counsel for complainants offers in evidence as part of the 
cross examination the letter dated Feb. 25th, 18S, and the 
same marked exhibit 5 is attached hereto and made part of this 
deposition, 

Q 497. (By Mr. Anderson.) Mr. Thayer took his share 
of the bonds? 


al 
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A. Yes, sir. 

Q 498. And paid his proportion? 

A, Yes, sir 

Adjourned until 1:45 P.M. 

Keokuk, lowa, December, 27th, ISS2.. The taking of these 
depositions is resumed pursuant to the foregoing adjournment 
at the same place. 

Q 46). Mr. Edmunds, you spoke last evening in regard to 
the transaction of the Alley loan and the taking up of the bonds 
which Mr, Alley held under the mortgage of IS71, as security 
for a sum between S21.000 and $225,000 by Mr. Amasa 
Stone and then that those bonds of IS71 were taken up and in 
the place ofthem 450 bonds of 1572 were delivered to Mr. 
A\masa Stone? 

A. Why, I think so. I can only speak from recollection 
about that. 

Q 500. Do you know whether there was any contract in 
writing about that matter? 

A. Yes, sir; there was a contract in writing between Mr. 
well, 1 don’t know that there was a contract in writing as to 
that particular thing except between these associates. 

_Q so1. That was sometime afterwards? 

A. No, I guess right then, While | didn’t see it I learn- 
ed of it. 

Q 502. 1 mean anything that you know of yourself. 

A. IT don't know of anything except an order drawn on the 
trustees in that mortgage in IS72. They were Walker & 
ellis. An order was drawn on the trustees and that is all | 
think of now; and also a note. 

Q 503. Note made by whom? 

A. By the railroad company. 

Q 5M. To Amasa Stone? 

A. Yes, sir. 

Q 505. And Amasa Stone continued to hold that from that 
time until the foreclosure of the mortgage of the Mississippi 
Valley & Western Railway? 

A. Yes, sir. 


Q 51%. Then after the foreclosure of that mortgage and 
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sale of the prope rty yy deed to Mr. Stone and the Oreupiza- 
tion of the St. Louis, Keokuk and Northwestern Railway 
Company, after all that had taken place, 500 honds of the is- 
sue of Nov. LOth, IS75, were delivered to .Amasa Stone for 
his claim. 

A. Well, | couldnt tell vou how many; they first, T think, 
pledged to him some bonds; my recollection is a little indis- 
tinct about that because IT had little todo with it: | knew of 
it: that is, | knew of that security. 

Q 9505. (Showing witness Exhibit A to the deposition of 
Andros B. Stone, taken before Charles Scates in Chicago. ) 
Did you ever see that paper before ? ' , 

A. Lam not positive whether I did or not; | knew the sub- 
stance of it, but not any minutia probably. 

Q 50S. You knew then of the arrangement about the 400) 
bonds? | 

A. I knew there was an arrangement between them by 
which Amasa Stone was to receive from the syndicate com- 
posed of A, I}. Stone ana ASSOCIATES, yew) bonds to secure him 
for the advance that he had prior to that time made; and as I 
understood it, they had the right to redeem them upon mak- 
ing certain payments; the minutia of it T don’t Know that | 
ever knew, though IT may have known of it at the time. 

Qo). To understood you to say that “Amasa Stone never 
made any payment into court: 

A, No, sir. 

Q) o10. Tle had an interest, too, inthe bonds of the Decatur 
Rolling Mill Company, the 828 bonds of the Decatur Rolling 
NTill Company ? 

A. Yes, sir, he had an interest in those 50-250 of them I 
Supp a 

Q ALL. GO-250, wasn’t it? 

A. Well, 60-250. 


Q ol2. And the moneys that he had advanced for the 


building of the road; he was repaid out of the sale of the 


bonds afterwards? 


A. [I don’t know, sit, how he was repaid ; [ suppose it came 


ultimately out of the sale of the bonds. 
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Q 513. Now then in regard to the request to Mr. Amasa 
Stone to make this advance, do you know by whom that re- 
quest was made? 

A. It was made by the manager of the Mississippi Valley 
and Western Railway Company. 

Q O14. Who was that? 

A. E. Pratt Buell. 

Q 515. And in behalf of the Decatur Rolling Mill Com- 
pany by whom was the request made? 

A. I think all those parties joined in the same request; some 
may not have been present. There were some of them 
there. 

Q ol. Do you know who they were? 

A. My recollection is not distinct as to each individual, but 
I think all of them who lived in Cleveland were there. 

Q 51%. Have you any recollection of Mr. Hubby’s being 
there? 

A. Oh, I couldn’t distinguish. 

Q oIS. Was that determination made at a meeting held 
at the Windsor Hotel in New York? 

A. No, sir, that determination was made at the Cleveland 
Rolling Mill office, that is, vou mean the loan of the money. 

Q o1% Yes, sir. 

A. That was done at the Cleveland Rolling Mill office 
about the Ist day of October, ISTZ:and | am satisfied that 
Chisholm and Mr. Handy and Amasa Stone and A. B. Stone 
and two or three others were there; but T was not then very 
well acquainted with them. I understood at the time and 
have always understood since, that all the parties interested in 
the Decatur Rolling Mill Company were represented there 
and had undertaken to guarantee to Mr. Stone the repayment 
to him of the money which he had advanced to the company. 

Q 520. You don’t know whether there was any corporate 
action or not, do you? 

A. No, sir: I do not. 

Q 5921. You spoke in vour direct examination in regard to 
the purchase price of SUL 500) heing lessened by il couple of 


liens that vou mentioned —or two or three— so that it amounted 


US 


to SHOH0Q00, Wasn't that the matter of the Pittsburg Loco- 
motive Works of SILAOU in that: 

A. That lessened the price. 

Q) 522. That Mr, Stone received the benefit of, of the 
claims collected for them: 

A. It was not counted as lessening it. [It is charged up to 
him. and the claim of Orr & Edmunds for three thousand 
and something; or does that constitute 

Q 523. That is a part of the lessening that vou testified to? 

A. Well, there was a collection made from the Pittsburgh 
Locomotive Works of SLQ0O00 or ST.200. 

Qoob. About S1,p00; wasnt it? 

A. Whatever it was. 

Qa25. About when was that? 

* OAL T would think it was in IS77 or “7S, somewhere along 
there but T don’t know now and cannot tell exactly. 

() >t). That was a prerrt of the assets that were sold at the 
foreclosure sale, that claim was, that came into Mr. Stone's 
hands in that way? 

A. Nov sir: | think not; that locomotive was pledged lo 
Nr. either to the State National Bank or to Mr. Hale in 
some Way to secure a debt, and the Pittsburgh Locomotive 
Works, as [understand it, replevied that locomotive and then 
A. B. Stone & Co. purchased the mterest of Mr. Llale or the 
bank, whichever it was, | don’t now recollect which it was: and 
the suit went on and as the result of that suit. as [T understand 
it, Mr. Anderson had the management of it, was the collection 

and passing into Mr. Stone's hands of ten or twelve hundred 
dollars. 

Q. 92%. What was the Orr & Edmunds claim? 

A. It was a mechanic’s lien. It was for ties that they had 
furnished, 

Q ozs. When the lien of the Adrian Car and Manufactur- 
ing Company was allowed and was credited to Mr. Stone, 
did that diminish the amonnt of money that would otherwise 
be required to be paid into court? 


A. The same as any other payment would, or lien put in 


: 


~ 


599 


or any other bonds, or anything of that kind. It was so much 
money paid into court? 

(). 120, It was so much money paid into court? 

A. Tt was the same as so much money paid into court. 

Q 530. Then if that claim had not been allowed, he would 
have had to pay $22,880 more money into court than he did 
pay? 

A. Certainly. Well— no, not probably that amount because 
it would have made the distribution of the bonds a little larger. 
| can’t tell just how much without considerable figuring; but 
it would have given so much more cash assets to be distributed 
and leave these outside people that went into the pool so much 
more. So Lean’t tell you just how much more Mr. Stone 
would have to pay out on that. 

Q 531. When the purchase price was fixed upon S612.500, 
why was that amount fixed upon as being the amount bid for 
the road? 

A. Well, 1 don’t know except in this way; there was & sort 
of understanding among all the parties that that amount would 
be bid for the road and when the sale came off, the SOH00Q,000 
was bid on the main line and $12,500 on this west line. Now 
that may have arisen (and | presume it did, although IT am not 
prepared to sav that it did arise: from that) from the fact that 
there had been this agreement that never was finally carried 
out between A. B. Stone and Fallon and the railroad com- 
pany, that they would pay so much for the road; don’t know 
exactly how the figure was made; but it mav have come in 
some way of that kind. 

Q 532. Wasn't it in consequence of the carrying out of that 
agreement? 

A. That agreement was not carried out for the reason that 
the railroad company or rather the trustees refused to let 
Stone and Fallon take possession of the road; and they took 
possession themselves and put it into the charge of Hunt and 
into my charge as attorney. . 

Q 533. But when the railroad company refused to let A. B. 
Stone & Co. have possession of the road, A. B. Stone & Co. 


° 


TUL 


did not thereby at once abandon their agreement with*® each 


other, cid thes : 
A. Why [don't know that they did sir. 
They made efforts under that agreement long afte 


< 
that? 
A. A done while after that thes tried to agree Upon some 
mode of re organization : 
Q555. And A. B. Stone & Co. as a firm was one of the 
partics to execute this agreement of March 27th, ISTH, were 


. a 
thes not? 


A. Yea, ar. 

Q 556. Do vou know of there being any firm of A. B. 
Stone & Co. constituted by any other agreements than those 
of July 17th and USth, [S74 

A. Not at all. There were a good many papers signed by 
A. B. Stone & Co, used in the purchase of these bonds and 
they were still outstanding. 


(0537. Thev continued to do business and carry out the 
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mu ss 
objects of that co-partnership for some time after it was 


formed? 

A. Well, for some months. | 

Q. 538. Were vou in New York along in May, IS75? 

A. Tmay have been; don't regollect. 

Q 563%. Do vou recoilect of being down there shortly be- 
fore you were in Cleveland on June Sth? 

A. TL have no distinct recollection of it. To may have been 
there. 

Qo) And do you remember of having a scheme then for 
the incorporation of this company somewhat different from 
What was afterwards adopted ? 

A. | don’t recollect now. 

Qlotl Let me call vour attention 

A. Thad all sorts of schemes to get the parties together, 1 
went several times to Mr. Stone with different propositions 
that T had written back and forward with Fallon; but we 
never got to any point, 

Q ot2. On May 2th, S75, were you not in New York 


and didn’t vou and Stone have articles of association drafted 


t 
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and printed for the organization of a new corporation to. be 
called St. Louis Keokuk and St. Paul Railway Company, up- 
on which A. B. Stone had subscribed 110 shares, D. P. Eels 
had subscribed 110 shares, Handy 2S shares, HLubby 2S shares, 
Amasa Stone had subscribed LILO shares, Chisholm had sub 
scribed 48 shares, and others subscribed. 

Objected to as incompetent, irrelevant and immaterial and 
not proper cross-cXamination, 

A. LT have no recollection of it. 

Q 543. No recollection of any such scheme? 

A. No, sir: | recollect that Mr. Fallon had a scheme that 
he got printed but it was not printed in New York; on the 
contrary, in Philadelphia as [ suppose, as he afterwards went 
back there; whether at that time or not, 1 couldn't tell you; 
it may have been a month or two earlier than that that we 
had a scheme talked over in New York by Mr. Fallon and 
he took the papers to Philadelphia and got them printed up 
and sent them on and | made some changes at Carthage and 
sent them back, but they were finally not used; [ don’t know 
whether any of those people signed them or not; from present 
recollection, [don’t think they did but they may have done so. 

Q 544. And didn’t you meet Mr. Fallon in New York on 
that occasion and show such a scheme as that to him? 

A. I have answered that distinctly that I did not; met Mr. 
Fallon there at sometime and he had a scheme, but I did not. 
of that kind. 

Q 945. And didn’t vou talk with him at that time about the 
money to make the purchase of the road, that it should be 
raised by a temporary loan, at that time, talking about IS 
months’ time and calculating before the expiration of the IS 
months to borrow it ina more permanent way onthe mortgage 
honds of the new corporation. 

A. We have talked that way at some time but when and 
where | couldn't tell you. 

Q O46. As late as May 28th, 1875? 

A. I couldn't tell you, but I don’t think it was. 1 think it 
was earlier but it may have been as late as that. 

Q 547. Wasn't that very frequently talked, Mr. Edmunds, 
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by you and by Mr. Stone that the purchase money of this road 
be raised by a temporary loan for IS months or two years and 
then to be repaid out of the mortgage bonds of the new cor- 
poration ? 

A. That is not my recollection of it, sir. 

CQ) o4S. [It was talked sometime: 

A. | have heard talk of that kind but it was invart- 
ably said so far as T was concerned, that the road could never 
be completed that way: that the bonds of the road must first 
be used to complete the road, and then distributed; [have met 
a good deal of opposition both from Stone and Fallon upon 
questions of that kind. 

Q 54) You never represented that kind of thing to Mr. 
Wilcox ? | 

A. Oh, we have talked all sorts of things and [T may have 
told him that that was Mr. Fallon’s plan or Stone’s plan, but I 
never gave Mr. Wilcox to understand —that is I never inten- 
tionally gave him to understand that he or any body else could 
yet anything out of it until the road was completed, and then 
Whatever belonged to the company and the bonds of the com- 
pany not used inthe construction of the road were to be dis- 
tributed, That is the plan that IT had in my mind while we 
have talked in every species of way that a man could imagine. 

Q oo. Didn't vou in substance and effect tell Mia. Wilcox, 
Mr. Angell and Mr. John Burt that the plan was that the 
purchase price should be made by means of a temporary mort- 
gage upon the road, describing it to them as a S600000 mort- 
yeee, and that if there was any extension of the road it would 
he built out of the value that there was inthe road over and 
above the temporary mortgage. 

A. | have no recollection of having my talk with Mr. Burt 
anvwhere at all except the ones that T tell you of on two oc- 
casions, one at Cleveland in 1879 and the other at Adrian in 
ISi4. Limay have met some Burt at some other time, but | 
have no recollection of it, 

() 55l. Now as tothe talk with Mr. Angell? 

A. Well, as to talking with Mr. Wilcox and Mr. Angell 


about that sort of thing, I have very likely frequently told - 
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them that that was Mr. Fallon’s plan; and that Mr. Stone 
wanted to adopt some plan of that kind by which he could 
get his money back. But I don’t think I ever talked to him 
about itin which [did not tell bim that I did not see how any 
of them could get their money out of the bonds until the road 
was completed, because thes couldn't sell the bonds with a 
large amount of bonds outstanding that didn’t represent any- 
thing. 

Q 552. Do vou remember that vou ever told them any- 
thing different from that that IT have asked you? 

A. Well, I have answered it in the only wav that I know 
how, 

Q 553. Have you any recollection in regard to the conver- 
sation with them and with Mr. Carpenter in which you told 
them differently ? 

A. T have no recollection of any one particular conversation 
with Mr. Wilcox, Carpenter or Angell about those bonds. | 
may have had a hundred of them but | have no recollection 
now; and I don’t believe that I ever represented to them that 
the plan was to be adopted that the bonds were to be first dis- 
tributed to pay for this money that went into court; but that 
they were first to be used to build the road, and then whatever 
was left to be distributed, Now that is the impression which 
is left upon my mind, Exactly what I may. have said to them 
at any time, I don’t know because | have had a great many 
talks with Mr. Wilcox and several with Mr. Angell, and not 
more than one or two probably with Mr. Carpenter. | had 
very litthe communication with him. 

Q 554. Are you so clear in your recollection of your talks 
with Mr. Wileox, Angell and Carpenter and Burt in’ regard 
to these transactions as to be able to say that the effect of 
what vou have told them was not what I have asked you? 

A. Well, [didn’t mean to give them that impression, any 
of them. 

Q ooo. (By Mr. Anderson. 
that? 

A. I don’t know whether I did or not. I can’t tell you 


Hlis question is. did you say 
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the words that [ said to them. 
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() tet 4 || ive (ul eithes heard the testimony of Mr. John 


. . . . . ? } : ‘ ; 
Pouirt as GIVEN TN his deposition, or have vou heard i’ read, (1 
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read if me Vou yea 1 a Ge 8 here! 


Q557. In which he deseribes meeting vou at Adrian, in 
January, [Sio, of between January and March IS¢-7 

\. T domt know: but Mr. Anderson read to me something 
that T thought was Wilcox’s about meeting in 187°. 

Qooods. Well, about Mr. John Burt) meeting you there at 
the meeting of the creditors and about his taking vou to one 
side before vou went into the FOTN ral mecting of the creditors: 

A. Well, as [tell vou, I don’t know anything about mect- 
ing Mr. Burt in IS75; 1 mav have met him: T have no recol- 
lection of it: l dlon't heleve [ cdid. 

Q wh You have heard Mr. Wilcox’s cl position read Ove 
have Vou, SID tC you have brane 1 here? 

A. Part of it, 

Q 560. Now | asked you a while ago if vou had not hiaacl 
considerable to do with the affairs of the assignees. You 
knew and were aware that they had a good deal of contidence 
in vou, Judge Edmunds? 

A. | believe Mr. Wileox hac some contilence in me. I 
tried to pPlurstie SLL¢ hy 2 «acMifse Aas ft y be entitled te his confidence 
and think fdid pursue such a course. Tle has asked mea great 
many questions. Tle would sometimes ask me questions 
upon one hypothesis and sometimes upon another, and it is: 
utterly impossible. for me to carry those conversations or tell 
what they were. TL can only give my general recollections of 
what they were and when TI speak of talks with him (except 
perhaps in one or two instances where [ recollect from data 
Which brings to my mind what IT did say) it comes from the 
fact that T endeavored to tell him what at the time I under- 
stood to be trac and what my impression now is was true. 
You see in the sort of business | was doing and the amount 
[ was doing and the distance of time from then until now, it 
is utterly impossible for me to undertake to carry a conversa- 
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Q oO, TL asked you a while ago if vou hadn't had the testi- 
mony of Mr. Burt read to you? 

\. Well Mr. Anderson read me some testimony last night. 
[don't know whether he read Mr. Burt's or not; but my im- 
pression now is that it was Wilcox’s. 

Qo, Didn't he read vou Wilcox’s and Angell’s. and 
Burt's and Carpenter’s testimony or state the effect of each? 

A. I think he read most of Wileox’s. | don’t think he read 
any of Angell’s, | have no recollection of his doing so. He 
may have read some of Burt's, but L.don’t think he read any- 
thing about Carpenter's; and T don’t think he said anything to 
me about what Carpenter has said. 

Q O63. Did he state to you what \negell had said ? 

A. No, sir. 

() 4. Thatisallthe testimony that he read to last evening? 

A. It was the testimony of Mr. Wilcox principally and it 
mav have been a part of Mr. Burt’s. [don’t recollect about 
that. At any rate in the testimony that was read to me last 
night, there was some witness testified about my meeting Mr. 
Burt in ISd5, January or February, ISv5, at Adrian and hav- 
me il talk there. | have lis WCE trisat have The? recollection 
of anv such talk, and I don’t believe that anv such occurred, 
| have a distinet recollection of meeting Mr. Burt at Adrian 
and my impression is that that meeting was in March, IS¢4. 
[ recollect of having a talk with him on that occasion about 
the affairs of the company as they then stood. What that 
talk was I could not state. 

Q 565. In March, IS74--that was before this scheme of 
reorganization and purchase by Mr. Stone was being dis. 
cussed, wasn't it? 

A. Yes. sir. Now I don’t undertake to say that I didn't 
see Mr. Burt there in IS75. but I have no recollection of it. 
I may have met him there and may have had a talk with 
him. 

Q 566. There has been athousand and one persons that you 
have seen about this matter? 


A. There has been a great many of them, sure. 
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Q.567. And to attempt to recall what has taken place with 
each one ts by yond any possibility of yours? 

A. T can’t do its and you see vers readily here in the papers 
that, while [| have a sort of general idea of what they are, vet 
[ may be mistaken about that. 

QQ) 56S. T willask vou for that letter written by Joel Thayer 
to you, George Edmunds, dated Dec. 22, ISao3 it as a letter 
asking about how soon the securities will be divided; will you 
produce it plese ? 

It is here admitted that counsel for. complamant last week 
in Chicago, HL, requested counsel for respondents to produce 
the letter referred te. 

A. LE will send tt over if f can find it. 

Q 56%. In Dec. INTO, were vou not expecting that the 
securities would be ready for distribution ino a very short 
time: 

A. The bonds were dated Nov. LOth, [Sv5, and in Decem- 
ber we must have expected that they would be ready to go in- 
to the hands of the trustees, | should think. 

Q 570. T mean ready for distribution among those who had 
joined in the purchase ? 

A. Well, T must answerthat just as [T answered before, that 
[ dom’t think T could have ever contemplated the distribution 
of the bonds admone those who had joined in} the purchase un- 


til after the road was completed; and therefore IT do not think 


[ could in any correspondence or in any talk or ino anything | 


else have indicated that the bonds of the road were about ready 
to be distributed: [T may have written that the securities of the 
Vr uc would he ready for aistribution, anc when | did SO, I ull- 
questionably intended to conves the idea that the stock of the 
road would be ready for distribution, 

Qoorl. Phat $289,000 which was paid into court was paid 
in for what reason, Mr. Edmunds? 

A. Paid in upon the purchase. 

Q) 572. What was done with it? 

A. Well, there was $117,000) and something I think paid 
upon statutory lens; and there were some costs and divers 


things: the decree tells what was done with it. 


\ 
‘ 
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Q 574. Do you remember anything else? 

A. Well, there was taxes and some repairs on the road, the 
account of the trustees for their services and some right of 
way. I could if I had the decree, show very readily what it 
was for, 

Q574. You spoke about Mr. Angell and Mr. Wilcox giving 
vou the data from which vou drew the part of the bill that re- 
lated to their interests the interests of Adrian Car and Mf. 
Co. parties. 

A. ! think I got it from Mr. Wilcox; think I said so and 
not from Mr. Angell. 

Q 575. Well, from Mr. Wilcox or Mr. Angell. The data 
that they gave you was merely the data of what the respectiy c 
claims of the parties holding under the Adrian Car& Mf'g. Co. 
were? 

A. What each one had paid in, | hadn't any complete ree- 
ord of it. 

Q57H. Do you remember how Mr. Wilcox came to do 
that? 

ae ewuess I asked him to do so. 

() Vis. Just look at that telegram and sce if that does not 
refresh your recollection of how it was and the time of it? 

A. Well, they met me at the Matteson House in Chicago 
several times; and this I presume ts a copy of the telegram 
that I sent them; that is, sent to Mr. Wilcox; [sent him a good 
many. 

Q 578. Now don’t you remember that Mr. Angell was 
with Mr. Wilcox? 

A. He. 

A. He was frequently with him, but on this occasion | 
couldn’t tell whether he was or not; he may have heen the 
one that gave me the data, but the impression that | had was that 
| got it from Mr. Wilcox, and it seems to me by this telegram 
that I telegraphed Wilcox for him and Angell both to meet 
me. 

Q 57%. After you were there at Adrian in January, 187%, 
when there was a little rumpus in the Michigan State Insur- 


ance Company's office, do you remember of vou and Mir. Wil- 


a 


His 


cox having some talk about your promises to arrange for-a 
mecting between him and Mr. Stone to see what Mr. Stone 
would do for him? 

A. Tle made some proposition fora sale of then Interests 


and | told him [| would cndeavor to brine about the sale. and 


[ submitted the proposition; think [ did it right from. there, 
but am not certain about it: thiak | submitted the proposition 
and Amasa Stone came back with a counter-proposition offer- 
ing togive so much less, some amount, | don’t now: recollect 
how much, for the interests. 

CQ) 580. A small amount, wasnt it? 

\ According lo na recollection it Was SHO), and w hit 
they had asked was St),000, 

QooSt. What interest, was that, the interest of the assign- 
CUS! 

A. Oh, no, sir; for the stock and interest claimed by the 
Adrian Car and Manufacturing Company parties exeept 
Phaver; Thaver had already gone in and paid up his amount. 

Qos2. Porall the other parties except Thaver, he offered 
about SAO 

A. Yesysir; that is my recollection: about it; To may be 
wrong as to the number ot parties that he was to cover. 

QooS5. Didivt you make an arrangement with Mr. Wilcox 
to meet Mr. Stone at Cleveland: 

A. [ don’t know, it is possible, 

QooSd. Just look at that letter, Judge Edmunds, and the 
date of it and its contents. 

A. Ttisa long while after that meeting: it is dated Octobe 
Poth, INa$). l made several efforts tovct Mr. Stone and Mr. 
Wilcox to some sort of an agreement by which the thing 
would be tixed, and this unquestionably was one of those ef- 
forts. | tried as hard as | could to vel the thing fixed, That 
isimy handwriting, that letter. 

Counsel for complainants here offers in-evidence the letter 
above referred to and the same marked “LEexhibit 67 is hereto 
attached, 

QooSo. Mr. Thaver lived at Skaneateles, New York, 


A. Yes, af. 


, 
’ 
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Q) ost. He Wiis president of the jank of Skaneateles? 

A. I think so. He had some connection with the bank. 

QON7. And the thirty bonds that you speak of that Mr. 
Thayer proved in the foreclosure suit and turned in on the 
purchase, were the bonds which had been delivered to the 
Bank of Skaneateles on a debt which was owing tothe Bank 
of Skaneateles by the Adrian Car and Manufacturing Com. 
pany? 

A. As I understood it the Adrian Car and Manufacturing 
Company borrowed some money fromthe Bank of Skancateles, 
about the sum of SS,000, and deposited thirty bonds as collat- 
eral; and when that note became due, they failed to pay it and 
the bank sold the collaterals to Mr. Thayer. That is the way 
[ understand it. I don’t know what the fact is. 

QOSS. Where did you get your understanding from? 

A. I think from Thaver and Mr: Angell and Wilcox. 1 
think I got it all around. 

Qos. When the bid of $612,000 was made, did you ex- 
pect that it was going to be reduced in any way? 

A. I didn’t know of any reduction then, sir. 

Q ot, Or of any expectation of its being reduced? 

A. IT don’t know what my expectation was. [ may have 
known of things that would have to be allowed against it, o1 
rather credited to Mr. Stone, or he take it subject to them. 

Q oul. Well, was the reduction that was made as much as 
vou expected would be made at the time the bid was made: 

A. LT couldn't tell that. I knew of this Oyster right of way 
because [ had been trving to adjust that a long time. It be- 
longed to a family; it was a sort of tight among themselves 
and I couldn't do anything with them. 

Q ove. Why was not “Mr. Fallon’s interest sold out nn. 
der the agreement of March 27th, IS75? 

A. You must ask Mr. Stone; I don’t know, sir. 

Qos. Do vou know why the Ilannibal and St. Joe inter- 
est was sold out? . 

A, Idon’t know. My impression is that as between the 
Hannibal and St. Joseph Railroad and Mr. Stone there was 


some understanding, that he would buy their interest in some 
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hape, or do something, | don’t know what. They had some 
understanding T think, but what it was | don’t know. 

Q ot. The Hannibel and St. Joe was. there any such ar- 
rangement with the Elannibal and St. Joe as With Mr. Foal- 
lon as to the advaneé of thr purchase price anc oiving time? 

A. Not that T know of 3 

Qooth., Why was it that the Decatur Rolling Mill Com- 
pity 's interest could bicol he sole? 

A. IT dom’t know any reason why it could not be sold except 
the owners for whose benetit it would be sold probably, that 
isthe men who advanced the money and for whose benefit it 
would be sold, were the owners of the interest. [ had noth- 
ing to do with that branch of it at all. 

Q) 596. Do vou remember of a clause in the receipt that I 
showed you this morning that was given to Mr. Tubby which 
provided that the Decatur Rolling Mill Company's interest 
wshould not be sold? 

A. | recollect. 

Q 597. Who gave the instruction to put that in? 

A. Tami satistied that I prepared the paper after Mr. Stone's 
direction, [have no recollection of the paper at all and- in 
dependently of the paper T can’t sav anything about it. 

505. You have no recollection of preparing the paper ex 


cept from the appearances itself 


A. That is all. Tle just came to me to have a paper pre 
pared relating to a branch of the business that T had nothing 
todo Withian 1 | prepared it just its he told Mic Without tak. 
Ing any particular thought about it. 

CQ) S00. You said that the suit brought by Shields agaist 
Stone in New York Wiis settled lp, Was thrat ~ettled before 
or after the suit of Stone against Fallon? 

Objected to as incompetent, irrelevant and immaterial and 
not proper Cross-ceX mination, 


A. It was settled at the time. 


(2) 6000, Did vou know how it was settled ? 
Same objection as last above. 
A. [ did hot know cit the time. 


Q 601. Do vou know how much money was paid: 


J 
> 
| 
| 


we. 
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A. 1 don’t recollect. 

Q 602. Do vou know the money that was paid whether it 
Wats taken out of the treasury of the company? 

same objection us last above. 

A. | think Mr. Stone furnished the money; don’t think it 
was taken from the treasury of the company, 

Q 603. Didn't vou introduce a resolution to appropriate s 
inuch money from the treasury of the company in the board 
of directors of the company to pay Mr. Stone that money ? 

A. Vers likely 1 clic. I don’t recollect now, 

Q 604. And also to turn over 125 bonds under.the mort 
vave of Nov. 10th, IS75, for Mr. Fallon’s benefit? 

same objection as last above. 

A. Like enough I did, 

Q 605. Do you know whether any stock was left to Mr. 
Fallon on that matter of Mr. Shields: 

Same objection as last above. 

A. Oh, [ think they wanted that suit settled before this 
tinal decree; itis my impression that it was settled before this 
tinal decrée; well, it seems to me that there was distributed to 
Fallon or Shields, whichever owned the same. 75.35.67 
HOU SBS part of said railroad. 

() HO. Did the decree distribute to Fallon or Shields o1 
whichever might be entitled to it? 

As Ton oe 

Q HOG. Was the stock under that decree ever issued to Fallon 
or Shields? : 

A. T could not tell vou. 

Q 60S. During 


\ 
A. | couldn't tell vou. 


our connection with the company ° 


Q 60%. Didn't vou make the tiguring and determine the 
amount of stock that should be issued? 

A. I did not. Mr. Blood made the apportionments; [ may 
have assisted him, but he did the principal figuring. 

QQolo. Do you know who made the apportionments be- 
tween A. B. Stone and associates? 
A. Yes, sir. : 
Q O11. Who: 


Hl? 


A. The apportionments that were made at Cle eland and 
contained in the paper here, | made the biggest part of that 
ficuring myself; there was a voung manin New York, W.L. 
Doane, had some part in it,and a clerk of -Amasa Stone’s had 


some band in ity and Mr. Blood and a fellow by the name of 


(sraffen also: but I think I did the principal part of it mve 


self, 

Q 612. Do vou know on what basis the stock was divided 
amone A. B. Stone and his associates? 

A. My recollection is that they each had a certain number 
of 2oOths, 

Q 613. Corresponding with their interests in the Decatur 
Rolling Mill Co, ? 

A. Yes, sir, and their holding of bonds, 

Q 614. Let me call your attention now to the decree tn the 
case of Stone vs. Fallon at page 72 of the printed bill in this 
case: thatis the table which shows the distribution of the stock 
” of said railway company under that decree? 

A, Yes, sir. 

Q 615. It was divided up into 6O6,S30-28ths and 44,902.72 
of these parts were given to A. B, Stone and associates? 

A. Yes, sir. | | 

Q6i6. And then Mr. Hubby’s tnterest would be so many 
2OOths of that fraction ? | 

te Ves, sir, 

() O14. Of the whole stock? 

A. Yes, sir. 

Q6Is. That is the way vou understand that it should be 
fieured ? 

A. Yes,sir, and I think that is the way that it is figured 
in here. 

Q 61. Now, Mr. Edmunds, in the suit of Stone vs. Fal- 
lon when you were taking the testimony, do you remembet 
who tt was that called Mr. Stone as a witness? 

A. think that [T called him or he called himself. He was 
called in his own behalf; that is my recollection of it. 

Q 620. Who opened the case with testimony ? 


A, Why, Il think that the case was opened with testimon \ 
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by myself, and | went through and made out Mr. Stone's ac- 
count and his statements and got the whole thing in shape so 
as to show the different interests in his hands, as we under. 
stood it. 

Q 621. How long were vou engaged in taking testimony tn 
that case. 

A. | don’t know. 

Q 622. Do you remember how long Wilcox and Angell 
were here at that time: 

A. My impression is two or three days, but how long I. do 
not know. 

() 623. Do you know how they cume to come here? 

A. I think IT notified them. 

Q 624. You telegraphed them, didn’t you? 

A. I couldn't tell vou; very likely [T did; probably [did 
telegraph them or write them something. 

Q 625. Do you know where they stopped when they 
were here? 

A. Well I wouldn't be positive, but | presume at the Pat 
terson House. 

Q 626. In taking that testimony, vou took it in behalf of 
Mr. Stone, and what other attorneys appeared there? 

A. Mr. Gillmore and Anderson, particularly Mr. Anderson 
here, he was principally there of that firm, and Mr. Howell 
appeared ; don't recollect) now whether there was anybody 
else or not, 

Q 627. Well, de vou remember who cross-examined Mr. 
Stone, or whether or not he was cross-examined ? 

A. I couldn't tell you; think he was though; think Mr. 
Llowell cross-examined him. 

Q 628. For Mr. Worthington ? 

A. I don’t know as to Mr. Stone’s cross-examination; Mr. 
Howell cross-examined me some time I know in my testimony 
there. 

Q 624. Did Mr. Howell appear for anybody but Worth- 
ington? 

A. I don't recollect of his appearing for anybody else; 


thought at the time that he was really representing Mr. Fal- 


O14 


lon, although not upon the record representing him, Put | 


never knew whether he did or not. 
() O50. Phat claim of Worthingtons Wits settled up before 
the matter came to h ining 


. tern sre houclhit aut, 
Q63l. (By Mer. Anderson.) One half of it was bought 


A. Well, it was tixed in some wav; I think it was after the 
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argument and before the decision was made. 

Counsel for complainants here offers in’ evidence the 
pamphlet issued by the witness on the Ist of December, IS, 
and heretofore referred to as part of the Cross-cXamination, and 
the same marked =] Sxhibit + i hereto attached, 

Objected to as Incompetent, irrelevant and) immaterkid, not 
properly a part of cross-cXamination, 

Q632. To understeod you to say List evening in your direct 
examination that after the injunction was put upon Mir. Stone 
vn New York, that Gillmore & Anderson suggested to you 
the filing of a cross-bil in the name of the Adrian Car and 
Manufacturme Co.,and of Wilcox, Carpenter & Sword, as 
sIgnees, 

A. Weill. 

Q) 633. That is correct, is it? 

A. 2k 

Qo3t. And that vou had talked with Mr. Carpenter in 
Cleveland before about it: 

A. Yes, siry Mr. Carpenter asked me what the trouble was 
that we didat get along with the sat and T told him what. it 
was and what they had proposed, 

Q 635. Just state briefly what vour talk with Mr. Carpentes 
Wials, 

A. Well TP couldn't give the language at all. Mr. Carpen- 
ter wanted to know how soon we were going to yet that pro- 
ceeding through. [think that is the substance of it: and I] 
told him that we were tied up by the injunction and told him 
how, and he wanted to know if there wasn’t any way to get 
along sand T told him what Messrs Gillmore & .\nderson sug- 


vested to do; and he wanted to know if that could be done and 


ito 


L told him it could IT thought; and he told me to say to Gill- 
more & Anderson to go ahead.  T can’t give vou his language 
and I dont undertake to do it, but that is the idea. And I 
told them, and pretty soon afterwards they filed a cross bill, 
and notices were sent up to Mr. Wilcox, and Mr. Wilcox 
wrote to me to know what it meant. Well, [wrote to him, 
according to my recollection, that [| supposed that he knew 
what it meant, and telling him what Mr. Carpenter had said 
to me;and thereupon he said allright, or substantially that, and 
went on and served the notices o1 creat adlmisstonms of service, 


Or some Way, 


Q 636. In talking with Mr. Carpenter in Cleveland, did 
vou give him to understand that, by means of this cross-bill 
In no wav, would, whatever rights he might have, or that 
the Adrian Car and Mee. Ca, pPaurtics might have under that 
had been made with Mr. Stone TH Rt he affected. 

A. No, sir? Wwe clicln't talk about that at all, As | tel] you 
and told vou on cross-examination before, the fact of that 
agreement had gone out of my mind entirely; and 1 don't 
think T ever heard it spoken of by anybody between the time 
it was delivered to Mr. Wileox up to about the time and per- 
hap. at the time that we had that mecting in Adrian in 156%, 

Q6037. Now, Mr. Edmunds, is vour recollection so good 


that vou are willing to testify here that vou had never talked 
| 


with Mr. Wileox about that agreement between the time 
when it was made and the time of that mecting there im DSao) 
when vou were at Adrian: 

A. I don’ Sit that [did net talk »ATr. Wileox about it, 
but IT sav that IT have no recollection of it: and I don’t-be- 
Hey = that ! evel talke (| te him calvenurt 1 a] at to me. 

QM. 63S. You have heard Mr. Wilcox’s testim nN read here? 

A. Yes, sir. 

Q630. Now would you be willing to testify that vou 
didn’t talk it with him a dezen times: 

A. IT sav now that I don’t sav that IT did) not talk to him, 
but Tdon’t think I did. I think he is mistaken about it en- 


tirely. Still in talking as much as Il have had to talk about 


that road and its surroundings and connections, for me to un- 
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dertake to recollect all that T said would) be an absurdit¥. I 
can't do it. 

QQ640. You testified vesterday that the Adrian Car and 
Manufacturing Company parties claimed that the division 
should be upon the basis of liens and bonds and not indebted- 
ness. Do you know of the [hnois Manufacturing Company 
clanming that: 

A. 1 did not. 

Q)641. Or of the Peninsular [ron Company making any 
such clam ?, 

\. PT couldn't sav. 

Q 642. Did vou know of Tlenry Hart making such a claim? 

A. LT couldm’'t sav. 

Q 645. When vou speak of the Adrian Car and Manufact- 
uring Company partics, who do vou mean? 

A. T mean the partics whom Gillmore & Anderson repre- 
ysented in that case and whom Mr. Wileox and Mr, Angell 
were down here to represent in giving their testimony. | 
have been in the habit, in speaking of that claim, of grouping 
the Adrian Car and Manufacturing Company parties together. 

Q 644. Now, vou spoke about Gillmore & Anderson rep- 
resenting somebody in that case. Did you understand that 
they were emploved as attorneys for the Adrian Car and Man- 
ufacturing Company people or any of them in that case? 

A. Tunderstood that they represented that: company and 
the USSIUNEeS in that cross-buill. 

Qt. By whom and when and how were they emploved 
to do so? 

A. All Tecan tell ts what T have told vou already about it. 

Q. 646. Did vou know who usually did the business of the 
assignees of the Adrian Car and Manufacturing Company ? 

A. Where? 

Q 647. When any business was to be done, who usually at- 
tended to it? 

A. Where? 

Q 645. Anvwhere.. 


A. TL know that Messrs. Gilmore & Anderson 


and 


Q 649. I don’t mean as attorney, but which one of the ; 
signees did the business? 

A. Bas, Wilcox was the active man as I understood it. 

Q 600. Didn’t vou prepare at one time for Mr. Wilcox a 
power of attorney from Mr. Carpenter and Nir. Sword to 
sign the name of Wilcox, Carpenter & Sword, assignees? | 

A. [may have done se. 

Q651. Don't you recollect of there being such an arrange- 
ment as that, and that was generally the wav in’) which thei 
name was signed to letters, Wilcox, Carpenter & Sword, As 
signees? 

A. Letters to me were usually signed, Ww S. Wilcox. 

Q 652. Yes, | know; but when they made papers and con. 
tracts and bought cars and one thing another of that kind: 

A. That | don’t know. 

Q 653. But you know that Wilcox. 

A. 1 know that he was the acting man and his acts were 
recognized by the others. . 

Q 654. And that matters were generally referred to him 
by the others? 

A. I can’t answer as to that, but I supposed that he was the 
man having the thing in charge as [ understood it. Mr. Sword 
had very little to do with it. He was a sort of looker-on; and 
Mr. Carpenter at Cleveland was away from the business while 
Mr. Wilcox was on the ground and was the active man. 

Q655. You testified that the Adrian Car & Mfg Co. peo- 
ple were anxious that this suit should be brought on by the 
court and disposed of. 

A. Well, when I speak of the Adrian Car & Mfg Co peo- 
ple, I speak of them as a group; but really they were re- 
presented by Mr. Wilcox as I understood it, you know, and 
my talks have been principally, almest universally [ might 
say, With Mr. Wilcox. Occasionally Mr. Angell would have 
something to say, and occasionally | would see Mr. Carpenter 
and he would have something to say about it but I don’t re- 
collect more than two or three occasions at which I talked 
with Mr. Carpenter upon any of these questions one way o1 
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the other. T may have had a dozen talks with him or twenty 
but don't recollect of but few. 

Q) 656. Now when vouspeak of their being anxious to have 
the matter disposed of, vou understand that they were anxious 
to have a lty ston of the property 4 

A. Lunderstood them to be anxious to know what their 
rights were and to get at their proportion in the concern, 

Q 657. Did vou ever hear talk about any question to, be 
disposed of in that suit so far as they were concerned other 
than to learn what their share of the property would be. 

A. From talks with Mr. Wilcox, my understanding was 
that so far as this suit was concerned, it was to determine the 
proportionate rights of all the parties. 3 

QQ 658.4Did you ever talk with Mr. Wilcox about there being 
any other object of this suit than to determine the proportton- 
, tte rights of all the parties ? 

A. | den’t know that I did. 

Q 650. Have vou any idea that you ever did? 

A. I don’t think that I did. [ am sure that was the object. 
It was to settle Mr. Stone’s account. He understood that, 
that Mr. Stone had been acting as trustee and wanted to settle 
his accounts and wanted the property of the company distrib- 
uted and that is what we tried todo. That-was what [ was 
trying todo, 

Q 660. Have you any idea that you ever talked with Mr. 
Carpenter or Mr. Wilcox or any of those people about there 
being any other object in the suit than to determine the pro- 
portionate rights that they all had as cestats gue trast undei 
Mr. Stone? 

A. And settle Stone’s account. 

Q 661. And make a division of the property that was in 
Stone’s hands? ; 

Objected to as incompetent and not the best evidence. 

A. By adding to that I should say ves, and settling Stone’s 
account as trustee. 

Qooz. Did you ever notify them that there was any pro- 
ject by means of this suit or this bill or this cross-bill to get a 


decree pledging the bonds in the hands of Mr. Eels as trustee 


y 
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for the payment of Mr. Stone's liabilities in building the road: 

A. They had already been pledged. 

Q 603. Who pledged them: 

A. They had been pledged by the trustee and Mr. Stone 
and the railway company together. | 

Q 664. Did you ever inform them that they had been so 
piedged? 

A. I informed Mr. Wilcox very frequently of pledges be- 
ing made. He knew about the pledges being made; per- 
haps not all of them, but some of them. 

Q 665. Did you inform him that there was any object in 
this suit to vet a decree declaring thos bonds to Stone? 

Objected to as incompetent, irrelevant and immaterial. 

A. I don’t know that that question was talked about. 

Q 666. Now you say that you frequently informed him of 
bonds being pledged? 

A. He knew of bonds being pledged, 

Q 667. What do you refer to now when you say be knew 
of bonds being pledged? 

A. To raise money to construct the road. 

Q 66S. What bonds and to whom? 

A. Well, to different parties. 

Q) 660. by whom? 

A. By Mr. Stone and Mr. Eels, the trustee. 

Q 670. By virtue of what contract? 

A. Well I don’t know that there was any contract talked 
about. 

Q. 671. Do you remember when vou ever informed him of 
that? 

A. I don’t remember any particular occasion. 

Q 672. Do you remember what the occasion was of in- 
forming him about it? 

A. Well, I recollect of talking to him about some bonds 
pledged in relation to building the road from Louisiana to 
Clarksville. 

Q 673. Whereabouts did that talk occur? 

A. I couldn't tell you. 

Q 674. I understood you to say awhile ago, or when wasit, 


} . ue a 
do you remem 


A. sO» Sif; 


Q 675. Do vou remember how it came up? 
A. Well, from his inquiring of me about the condition of 
the roca and what they WeTC dome. 
Q. 676. Do vou remember who was present: 
1. MQ, SIT, 
Q) 604. Do vou remember how many bonds vou told) him 
were pledged: 
A. No. sir: but L told him, if. t told him at all, that 200 
bonds were pledged to that party. : 
Q) 67S. The road from Louisiana to Clarksville was built 
unde il lease? 
A. Yes, sir, with pledged bonds, 
,Q60. Mr. Rust built it for the earnings, did he not: 
~ A. No. sir: but he was to hold it until it paid out; if the 
earnings paid it, all right, and if not, he would still hold) the 
road until it was paid, and if it paid it, it was all right. That 
was my recollection of the contract; It is In writing. 
Q6S0. You say that you informed him that the bonds were 
pledeed for that? 
A. I dul. 
Q6OST. Was there any pledge made of those bonds if be had 
the road ? 


A. Wel 


make ita pledge, | know; | wrote it as strong as [ could. 


~if vou look at the paper, vou will see: | tried to 


Q 6S2. At whose direction did vou make that? 

A. Upon an arrangement between Mr. Stone and the rail- 
road company and. these Clarksville parties and Mr. Rust, 
and IT think Mr. Eels. : 

Q6S3. You spoke a while ago about the S600,000 mort- 
gage, and T don’t remember whether on your direct examina- 
tion or cross-examination you said that Mr. Wilcox was tn- 
formed that that mortgage had been cancelled. Whoinformed 
him of it? 
A. I did. 

Q OSt When? 


2] 


@ 


x A. Well, we talked of 11 frequently and T don’t know when 
]l tirst told him of it 


Q6S5. Have vou any recollection of telling Mr. Wilcox 
that the mortgage was canceled? 


Pa 


A. I recollect very distinetly of telling Mr. Wilcox that 
Mr, Stone Wills afraid to sell the notes ana that he would have 
to put his hands in his own pocket again to raise the money to 
pay them, and it was concluded to cancel the notes and mort- 
vage and it was so done and the large mortgage was the only 


_ 


one outstanding. 


— aa 


Q 686. Do vou remember where that was: 
A. NO, sir. 

Q 657. Who was present? 

A. [T couldn't tell vou. 

Q OSS. On what occasion was it: 


A. I couldn't tell you 


owen 


Q 6S. You can give me neither the time nor place? 
A. No, sir. 
Q 600. Do you remember how long it was after it was 
done? 
A. No, sir; T have had so many conyersations with him 
R that it would be utterly impossible for me to distinguish, 
Q O01. To whom was the cancelation of that mortgage sent 


when it was canceled ? 


: A. It was sent to me and I sent it to Mr. Blood for 
record. 
Q 602. Was it put on record? 
} 


A. I supposed it was, but I can’t.find it. 
Q 603. Wasn't it kept-off the record so that Mr. Wilcox 
and those parties should not tind it out? 
A. No, sir. 
‘y Q 604. What was the object in keeping it off? 
A. I always supposed it was on record until this fight came 
up. 
Q 6%. Do you know where it ts now: 
A, I do not know. 
Q 666. Tas it been lost? 
A. I couldn't tell you. 


2» 


Q 607. Do vou know that it was ever executed: 
A. I do. 

() OOS. You know that it was executed? 

A. Tsaw Mr. Eels’ signature. 

() 600. Did you sce him sign it? 


A. No, siry [knew his handwriting very well; he sent it 
T 


to me and T had a copy of it and [ think IT gave it to Mr. 


\nderson. 
(2 700. By whose direction was Mr. Eels requested to can- 


cel that mortgage? 


A. IT think it was by the direction of Mr. Stone and the 


railroad company, the notes themselves being destroyed. 

() VOL, Did the railroad COMMDAMY CVOr take any corporate 
action? 

A. My impression ts that they did; [T wouldn't, however, be 

POsitis ce as to that. . 
. QT. During the time from the organization of the com- 
pany until after the decree in the case of Stone vs. Fallon, a 
period of three years, the company was run upon the basis of 
subscription to the articles of Incorporation, was it not? 

A. No, the stock was not issued until after that. 

() 703. Well, the road was run and voted for directors, XC. 
upon the basis of a subscription to the articles of incorpora- 
tion? 

A. Yes, sir; that is the way [ understand it. 

() GO4. Parties who subscribed to the articles of Incorpora- 
tion chose the directors? 

A. Les, sif. 

Q 705. Of which number of shares subscribed Mr. Stone 
had Tote: : 

A. [don’t recollect the number, but it was a large amount. 

Q 706. Out of Loo? 

A. The papers show how many. 

Q 707. Do you know whether he held that proportion dur- 
ing the whole of that time? 

A. IT presume he did; don’t know. | 

Qov0S.) Then the company and directors and everything 


were mere creatures of his? 


~~ ae 
a 


A. You can draw your own conclusion, 

Q 70% Who audited the accounts for the building of the 
road—accounts that Mr. Stone put in-—from time to time and 
month to month for money spent in building the road? 

A. They were audited, | think, by the board of directors. 

Q710. You spoke about the purchase of a lien of the 
North Missouri Construction Co.; do you know how much 
was paid for that lien? 

A. Well; my impression is that it was what was allowed in 
court and interest that had accumulated; Mr. Stone gave notes 
for it according to my recollection, for some long time and 


paid interest; but my impression is that the notes he gave 


were just the face of the lien, That is my impression about 


it; | wouldn’t be positive. 

Qill. You mean the face of the lien as allowed by the 
court? ° 

A. Yes, sirs SO6 900, 

Q712. That then in addition to that, he purchased the 
claim of John Bb. Henderson? 

A, Yes, sir. 

Q 715. What was there to prevent Mr. Stone from deposit- 
ing the money for that lien as it was allowed in court and 
paving SUGQ00 for it? 

A. Well, if he had deposited the money, he would have 
had to put up present money instead of Duying the lier and 
giving his notes for it. 

Q 714. Now the notes given were the notes of A. B. Stone 
X Co,? 

A. I don’t know: think not; I think of A. B. Stone. 

Q 715. How did it come that the lien belonged to A. B. 
Stone & Co.? 

A. Well, that contract, you see, that was done before they 
knew what their claim was. There was a contract between 
A. B. Stone & Co. and the North Missouri Construction 
Company by which they were to sell at whatever the court 
should allow, and when the court finally made a decree fix- 
ing the amount of their lien, then, Mr. Stone (Mr. Fallon 
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. ‘ a 
‘having practically passed out), as Tun lerstand it, gave his in- 
dividual note, 

416. I Tac the partn ‘rship afleurs of i 3. Stone X C'o. been 
settled up and any division of the partnership property made 
at the time of the orgvanization of the St. Louis, Keokuk and 
Northwestern Railway Company : 

A. [think not. 

Q 717. You have just referred to Mr. Hubby being pres- 
ent at the meeting in January, [Sot at which there was some 
discussion in regard to bonds and when he said that he couldn't 
pay in any more money or something to that effect. Have 
you any distinct recollection of the time that he was there or 
the length of time that he was there present at that meeting? 

A. My impression is that he was in there twice but I won't 
say positively that he was there. 

Q7IS. Don’t vou know that he said that he was going to 
California that evening ? 

*” A. He said that he was voing to California right off, 
whether that evening or not, T can’t say. 

CQ) 71%. Tladn’t Col. W. TL. Tlarris been sent out to find him 
and eet him in? | 

A. IT couldn't tell you, 

Q 720. And wasn'tit the only time that he was there and 
wasn’t it the day that he said he was going to California? 

A. T couldn't say about its being the dav he said he was go- 


ine to California. 


Q) 721. Whats vour recollection as tothe length of time he 


was there? 

A. Tle may have been there three hours and may not nave 
been there half an hour. . 

Q 722. Is your memory pretty distinct and clear as to what 
took place at that time while Mr. Hubby Was there so as to 
distinguish it from what took place when he was not there? 

A. My recollection as to the connection with him was very 
clear and distinct that he refused to take any bonds or pay in 
anv further money and said that he hadn't any money to pay; 
and there was some talk by some of them (my impression is 
that it was “Amasa Stone) about helping him pay it; what it 


oe 


Hannibal south was sufficient to finish the road from Hannibal 
south without using or touching any of the bonds which might 
be issued upon the 9 miles which were then completed? 

A. Well, not that I have any recollection of. 

Q 404. Was there any idea in anybody's mind that any of 
the bonds on the 55 miles then completed would be needed to 
tinish the road from Hannibal south ? 

A. 1 couldn't answer that, sir; don’t know whether there 
Wis or not, 

Q 405. And wasn’t it almost a year after that time before 
you commenced to think anything of that kind? 

A. I couldn't tell you anvthing about it; all Tecan say is that 
it was believed that the bonds of the road could be sold for 
largely more than what would be necessary to pay for the 
construction, and exactly when that was determined, I can’t say ; 
but they were unable to sell the bonds; to complete the road 
these parties putin their money raised on securities and pledged 
bonds and all sorts of ways, and raised money to complete the 
road and then offered to the persens entitled to stock the 
right to purchase bonds, all alike. 

() fit), | want to show you il little hook, 

A. I have seen the original of that fellow. 

Q 407. I want to call your attention to the fourteenth par- 
agraph of this little book. The book was called “Circular to 
the owners of the St. Louis, Keokuk & Northwestern Rail- 
way, issued December 1, 1576, by G. Edmunds, Jr. presi- 
dent. I call your attention to the fourteenth paragraph of 
that little book. 

A. (Here witness reads as follows:) “l4th. Considering 
the amount already done, the bonds due on the eighty miles 
south of Hannibal, at 70 cents on the dollar, will provide 
ample means to pay for completion, equipment, shops, fences 
&Xc. The following statement of the distribution of assets 
now in the hands of the company, will show what will rep- 
resent the investment of the securities held, and money paid 
or required to be paid on the purchase, viz: 

Bonds, roo Cc. 3S. 
Stone S3O6H17 SISS 308 SISS 30S 


Fallon (parties } 274.305 137,104 137,104 


LH. & St. Jo R.R. Co. 122,519 601.909 61,909 
W orthineton 7 3,330 36,66 36,6005 
North Mo, Const. Co. . 95,246 17,023 $7,623 
Adrian Car& Mfe Co. [19.057 59.52% 59.52% 
Others . $7.02 3 23,511 23,511 


Whether the road is completed as contemplated to Dar- 
denne or stocks at Clarksville, said distribution of assets can, 
I think, be relied upon as substantially correct, as representing 
the minimum, subject to be increased by whatever the com- 
pany shall be able to dispose of its bonds applicable to the So 
miles south of ELannibal, at above 60 cents on the dollar, and 
by the stock of that SO miles of road, to the extent of S20.000 
per miic.” | think that that 60 cents ought to be 70 cents. 
It issevidently a misprint and ought to be 7o. 

Q40S. Now you regarded when you put out that little 
hook, the bonds as being assets in the hands of the company, 
didn’t you? 

Objected to as incompetent, irrelevant and immaterial. 

A. No, sir. : 

Q 400. «The following statement of the distribution and 
the assets now inthe hands of the company will show what 
will represent the investment of the securities held, and 
money paid or required to be paid onthe purchase.” You 
regarded these bonds as assets in the hands of the company ? 

Objected te as incompetent, immaterial and not proper 
cross examination, and because any guesses that were made 
by the president of the company or by any other person as to 
the probable condition of things when bonds would be sold 
or when any other thing happened that never did happen, as 
not being competent evidence in this case, 

A. T have never regarded the bonds of the company as _as- 
sets in its hands; that is, property in its hands. For instance, 
in speaking of this subject, [am saving that if the bonds 
could be sold at 7o cents on the dollar, it will then probably 
produce such a result—-complete the road and . distribute this 
amount of bonds and stocks. Now that is all there is of it. 


[t isa hypothetical question, stuck at the stock holders, that 


vid 


they can. have just as good a chance to understand as 1 did. 
| yave them my theories. They are based on the ground that 
the bonds Cain be sold for 42 cents on the dollar. Now if thes 
had sold for that there would have been a different result. 

Qy10. Now Task you if at that time, December, 1576, you 
didn’t regard the bonds which were in the hands of the com- 
pany as being assets in its hands and if you didn’t make in this 
hook .“the following statement of the distribution of assets 
now in the hands of the company to show what will represent 
the MN estment of the securities held and Homey paid (1 requir- 
ed to be paid on the purchase,” and then you give a table of 
honds and preferred stock and common stock and include 
them all as assets? ? 

Objected to as Incompetent, irrelevant and immaterial and 
not proper cross examination, 

A. That statement as read by me to the reporter Was un- 
questionably made by me substantially with the exception of 
the sixty cents in the lower part where it should be sev enty 
cents. Neither at that time nor at any other time have I re- 
garded the bonds in the hands of the company as assets but 
the bonds are the debtof the company. In talking to the stock- 
holders I put it upon the hypothesis thatif the bonds could be 
sold at seventy cents on the dollarthat then this would be the 
result; of the assets in the hands of the owners of the company 
when it isdistributed. Now that is my view of it. [ may 
have made a bad expression. I am not as “ood at the English 
language as some people are 

Qyit. Were these bonds in the hands of the company at 
this time? | 

A. IT regarded them as practically in the hands of the com- 
pany. They were inthe hands of the trustee: he was acting its 
between the company and the owners of the road for the pur- 
pose of completing the road and making it al property for its 
owners, 

Q 412. Whodo you mean: | Mr. Eels? 

A. Well, they were in the hands or under the control of 
Mr. A. B. Stone. Thev were in the hands of the trustee 


probably at that time I don’t think they were executed at all. 


Lancing ater 


a 
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Q°413. December Ist, 1S762 

A. T guess not. | know thev were not. 

() SES When was the mortyage made? 

A. 1th of November. IS7@.5. 

() $15. This was about thirteen months after that? 

Al There was a part of them that had been executed then 
hut the balance of them were not executed until long after- 
wards. Only asmall amount of them were executed at that 
tine | think. There was a million that were executed and the 
balance not, . 

Q 416. Was the St. Louis Keokuk and Northwestern Rail- 
way Company a cesta? gue trast under Mr. Stone? 

Objected to as a conclusion of law and as incompetent, irrel- 
evant and immaterial. 

A. LT understood Mr. Stone to represent both the railway 
company and the owners of the railway company. Tle was 
really the manager of the railway company from its inception 

"and represented the owners of that railway company as their 
trustee, 

Q 410. Did the railway company as a corporation have any 
control whatsoever over those bonds at any time from its incep- 
tion? 

\. T presume they couldn't control them after they went 
into the hands of the trustee; but up to that time, I think thes 
heel control of them, 

Q 41S. When did they go into the hands of the trustees? 

A, Soon after they Were executed, part of them There 
was amillion of them executed at the same time, | thmk in 
January or February, S76, and the balance of them were not 
executed until long afterwards, about the time that I ceased to 
be president. The very last act that [did as president of the 
road was to sign the balance of those bonds, 

Q 41%. Did the company have control over the balance that 
were not executed? 

A. Thev were not bonds. They were ready to be made 
as bonds; they had agreed to make them. 

Q 420. But did you understand that there was any arrange- 


ment whereby the company had any control over the bonds? 


aS | 


A. As fast as.they were executed they went into the hands 
of the trustee and they remained in his hands untilthey should 
he sold, 

Q 421. And they were in the hands of the trustee as the 
property of A. B. Stone, trustee, as vou understand it? 

A. They were in the hands of Mr. Eels and under the con- 
trol of Mr. A. B. Stone as trustee for the owners of the road. 

Q 422. For his cestuts gue trust whoever they might be? 

A. Yes, sir; that was my understanding. 

Q 425. Mr. Edmunds, you stated last evening in your di- 
rect examination that you had rather advised the division of 
the interest of the parties in the read to be upon the basis of 
the money that each had had in the Mississippi Valley and 
Western Railway Company property, and that had been your 
opinion of the way in which they should share in the property, 
andif Lunderstood you rightly, one reason was that there were 
bonds of IS@2 and bonds of 1873 and liens by contract and 
liens by operation of contract which it was difficult to bring 
to one standard; and for that reason you advised that thes 
should share in accordance with the money that they had in- 
vested in the property. Am I correct as to that being youn 
conclusion and advice ? 

A. Well, substantially. [thought it more equitable to all 
the parties than any other mode of division, 

Q) 124. Was this advice of yours concurred by the parties? 

A. It was concurred in by Mr. Stone and some of the other 
parties. It was oppossd by some of the parties. 

Q 425. Was it concurred in by the parties who held bonds 
which had been delivered to the Adrian Car and Manufact- 
uring Company ? 

A. In thee talks with me Il think it was that they agreed 
with me about the plan of making this distribution. 

Q 426. Who was there that you understood did not concur 
in that plan? 

A. Well, Gillmore & Anderson did not concur as the rep- 
sentatives of the Adrian Car & Manufacturing Company. 

Q 427. That was afterwards; but I mean in the outset 


when you started in with the enterprise, in June, 1875? 


as? 


A. Well, when we first started in you mean: 

© 428. \ es, sir. 

A. Well, Mr, Fallon opposed; and my impession ts, though 
lam not certain, but I think Mr. Worthington did. T never 
met Mr. Worthington but once or twice, and in having some 


‘about it 


counsel about this matter at Cleveland and in talking 
and my impression is that he opposed that mode of division, 
but admitted that it must be upon a certain series of bonds. 

Q 420. Mr. Worthington would be largely the gainer by 
the method of division by interest in the property instead of 
the bonds: 

A. As it finally turned out he would; for the bonds that 
Mr. Worthington held were bonds of 1575 and were hardly 
worth anvthing; they were worth only $54.00 on the thou- 
sand dollars: it was a very small amount. ..At the time it was 
believed by a good many of the parties—T had fears about it, 
but T thought the chances were that the lien laws of Missour 
-tvould be held not to take precedence to the mortgage; but 
the court held that it did take pres cdence to the morlyage, 
and the Supreme Court since that time has sustained it; so we 
were right in not going up with it. 

Q 450. Didn't you regard that that matter of the question 
as to how the interests of the parties should be determined, 
did you not regard that as having been settled and agreed up- 
on June, in ISao: 

A. Why, [didn’t understand that that could control it; that 
it wasa question fo vet together and agree Upon, 

(24351. Didu’t vou understand that it had been agreed 
upon: | 

A. Well, [ understood that) the maypority head agreed Upon 
a distribution; that is upon how their relative rights should be 
determined; T think the great majority, probably tWwo-thirds, 
certainly the majority of all there, thought that the most 
equitable way was to-divide upon the amount of money that 
they had in the concern: and there was opposition to itand we 
couldn't do itwithout going into court, and when we got into 
court, Grillmore & Anderson, representing the Adrian Car & 


Manufacturing Company, opposed that mode of division, 


ys 


Q 432. You made the assessment upon the basis of interest, 
did you not? 

A. Of money put in, ves, sir. 

Q 433. And was Mr. Fallon notified what his assessment 
was? 

A. Yes, sir. 

Q 434. And how it was made —upon what basis? 

A. Yes, sir. 

QQ to. Did he object to his assessment? 

A. Yes, sir. 

Q 436. That it ought to have been more? 

A. He thought that it ought to be more; that his propor- 
tion of the property ought to be greater. 

Q 437. Yes, he claimed’ that he ought to have $310,000; 
that his interest was S310,000 instead of SZS5S,400, 

A. Yes, sir: more than S310.Q00, wasn’t it? It was three 
hundred thousand and something: | don’t recollect the exact 
amount that he claimed, but it was largely more than we con- 
ceded he had in the concern. 

Q 438. He didn’t claim that the method was wrong but he 
claimed that you were counting his interest at $288,400, 
which was smaller than what he claimed he had? 

A. Yes, sir; too small. 

() 43%. He claimed that he ought to have S310,000? 

A. Well, exactly the amount I don’t recollect; but it was 
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considerably more than we conceded him. 

() 440. Well, I guess it was $3521 ,0007 

A. Yes: I was thinking it was more than $310,000, 

Q 441. Then Mr. Fallon did not object to the principle of 
so dividing the property, did he? 

A. Well, I don’t know that he did except in that way; 
wouldn't be positive as to exactly his position about it; Mr. 
Fallon was always opposed to the Adrian Car and Manufact- 
uring Co, being let in upon any terms, and that was one of 
the bones of contention between him and Mr. Stone: Mr. 
Stone was willing that they should come in and was anxious 
that they should be protected. 

Q 442. You got a letter from Mr. Fallon somewheres in 


the fore part of December, ISG6) about the time that you port 


out this litthe circular in whic! 


phe gave you notice that he had. 


transferred huis interest to Mar. Shhicics ana also protested tht 


he had fh lg 


COMPAS 


ceived such | 
re | crcl «t lett 


fore prctel of Sis (1 Le Cllil 


KNOW, 


() 1433. LTiave you tlocat letter’ 
A. Oh. 


reekon. 


QQ 444. Tlave you got it where you can put 


it: 


A. | might find it by looking a day or tw 
judge, a bushel of his letters tiled away. 
Q t4o. Do vou remember of that letter at all: 


» A. 1 recollect a letter from Mr. Fallon 


letter. did vou not. Vir. Edmunds? 


at some time. 


labout the organization of the new 


You re- 


whether in the 


| don't 


| have a thousand from him, | 


hand on 


» 
o; have got, | 


he noti- 


tied me of his assignment to Mir. Shields, but it scems to me 


that it was later than that; it may be December, IS76,. but 1 


couldn't tell vou. 
() 446. Didn't he in that 


etter. st2te€ 0 You. ofr 


make ob- 


jection to the apportionment of the securities of the company 


Lipo the basis that thes had talked about, on the evround that 


his interest was S327 000 instead 


of SYSSHOO, and 


wasnt it 


the only objection that he made to that basis of apportionment ? 


A. | couldn't auswer that question; he has frequently, in 


talking and perhaps im 


objected to the amount that 


we conceded to him, S2SS400: he claiming about S321 000, 
QQ 444. Didn't vou understand, Mr. Edmunds, that all the 


parties in interest unless it was Mr. Worthington, that all the 


parties in interest agreed upon the principle of the basis of 


apportionment and that Mr. Fallon’s objection was only to 


the amount that vou had allowed him for his interest? 


A. Well | don’t know that I can answer that either ves or 


1a, 


My uNpression is that there was no dissent to the idea of 


distributing upon the money the parties had in the road except 


from Mr. Fallon; and Mr. Fallon’s objection may have arisen 


od ed 


entirely from the amount that we conceded him; and it may 
have been that he wanted it upon some other base, I couldn't 
sav. But I know that he claimed some $30,000 or $40,000 
more than we conceded to him. 

() bys. Now that basis was the basis of 11455 parts, was it 
not? : 

A. Oh, well, [ couldn't tell vou about that. 

Q 449. Do vou remember of the total money inthe road be- 
longing to these parties being Sit.¢55,000? 

A. Well, I recollect some paper about 1155 but I don't re 
collect the connection with it now. 

Q 450. Let me call vour attention, first to “Exhibit 2° to 
Mr. Wilcox deposition where the proportion is 125 to 1155. 

A. Well, new, that was some figuring that L probably made 
at the time and which showed that there was in the road 
$1,155,000 and that they having in $125,000 would have 
aS A eee presume that was it but not having the figures 
before me and having made so’ many and having changed 
base so many times about it, | can’t tell what each set of fig- 
ures applies to perhaps. 

Q 451. Let me call vour attention to the little book which 
| showed you a while ago at the second paragraph on page 
“1° and ‘also the third paragraph on page “2” and just read 
them over, Judge. 

A. Well, this only contirms me in my idea that I tried to 
express before and probably [ put it here in more concise lan- 
guage than Idid there. The idea was that we had variously, 
secured, Now what we wanted was to get them upon some 
basis that would be right: and it struck me that the onls 
h)gasts that was really right Wits the amount of money that each 
party had in. Therefore | made that suyyestion; and then in 
the third paragraph here, | showed what each one has got in; 


that is, not counting mterest at all. [ showed that A. B. 


Stone for himself and associates had in SSS OM) 
lohn Fallon 25S .00 0) 
Ilannibal -& St. Joe as ma +O ALLL 
I.. Worthington 77.000 


Adrian Car & Mig Co. parties 125,000 


North Missouri Const. Co. 
Others, including Roberts, Gridley, Stone, Fallon 
Carroll and Edmunds, and representing bonds of 
ISZ2 and IS@5 and liens CMD 


S155 00M) 

(YQ 452. Now as to this lien of the North Mo, Const. Co, 
That was afterwards found to be only S66,000 was it not? 

A. Yok ot. 

Q 153. That reduced this $1,195,000 by $33,000 

A. Yes, sir; calculating upon that basts. 

Q 454. That would make it $1,122,000? 

A. Yes, sir. 

Q 4550. Now, the paragraph that I showed you before, the 
bith paragraph in the book where you divide up the bonds 
and the preferred and common stock, do you know that here 
the division is upon the basis of $1.500,0Q007 
-* A, Without calculating that, it being the same article, that 
is carried out upon the same base. 

Q 496. Now, in your petition that you file in behalf of Mr. 
Stone in the district of Lee county, lowa, do you remember 
what you stated there to be the base? 

A. Uhave gota table in here some place, (referring to the 
printed COp\ of the petition in the case of Stone vs. Fallon); 
this table shows the money that was paid. 

Q 497. Do you remember what you stated in the petition 
filed in that case, was the proper base? [ call your attention 
to the paragraph beginning with the second line from the bot- 
tom of page I] inthe case of Stone vs. Fallon? 

A. Thave always belie &] just as T believe now, that the 
true way to divide the thing Wis) upon the basis of the 
money that they had in. (Tere witness as follows): “Your 
petitioner further represents unto this honorable court, that 
under agreement of purchase, Exhibit A filed herewith, as your 
petitioner understands the terms and effect thereof, there is no 
definite value fixed to the different classes of bonds and liens 
pooled in said purchase, and there was no definite determina- 


tion as to the amount of money to be paid bv each of said sub- 


ee ens 
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scribers, purchasers, but each was required to pay his ratable 
proportion of the money to be paid upon such purchase. That 
your petitioner, conceiving that the true and equitable appor- 
tionment of the money required was, to make the apportion. 
ment based upon the money each had in the Mississippt Val- 
ley and Western Railway which was represented by said 
bonds and liens; and in this, vour petitioner’s view, a large 
majority in number and amount of said purchasers concurred, 
It was easy to determine the amount that each of said pur- 
chasers had in, except Fallon, about which there was some 
difference of opinion, as said Fallon had, in’ April, 1874, sold 
his interest as herein before stated, for SSS 400, and had re- 
ceived some money thereon as before stated, vour petitioner 
assumed that said pool ought to be represented on a base of 
having S2SS,000, secured by said 706 bonds of IS72; and in 
this a large majority concurred.” And then again, I find the 
following paragraphs beginning at the second paragraph from 
the bottom of page IZ of the same petition, ( Here witness 
reads as follows ): * And making il erand total, exclusive of 
interest of claims against the Mississippi: Valley and Western 
Railway Company, pooled in said purchase, $1,155,000, 
“Upon this base your petitioner prorated the amount of 
money as required by the court and notified and required the 
several purchasers to pay such pro rata to your petitioner in 
money to be applied upon said purchase, as follows:” and then 


follows a table. 


155. That was the allegation in your petition. Now then 
you have spoken of Gillmore & Anderson representing the 
Adrian Car and Mfg. Co. on the hearing of the case of Stone 
vs. Fallon and that they made objections and fought, that 
claim being allowed. 

A. That distribution, that mode —that is, this requirement of 
the amount to be paid in court was made upon the money that 
had been paid in; that is, the money that the parties had in the 
M. V.& W. Ry. as IT understood itat thetime. That amount. 
ed to $296,402.95. That was finally paid in. I think that 


was the correct amount. 
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() ot, Teall your attention to the ecross-bill filed by (sill- 


more and Anderson in the nam: of the Adrian Car & Manu- 
facturing Co., William’ S. Wilcox, Samuel M. Carpenter and 
Porter [. Sword, assignees of the Adrian Car and Manfg. 
C'o, anid to the portion attached to the answer of the defen- 
dants in this present suit, and commencing at the top of page 
jo and read from there till you come to the bottom of the 
table. (Tfere witness reads the portion referred to.) Now 
then To ask vou, Mr. Edmunds, if you do not understand that 
by the terms of the cross-bill of the Adrian Car & Mfg. Co. 
u“limitted that the hasis that you had set out in your bill, that 
is the basis upon the money actually had inthe M.V.& W. 
Rv. if vou didn’t understand by their cross-bill they admitted 
that to be the basis? 

A. Well, T had supposed so all the time until I came to the 
hearing, that there was no question between the Adrian Car 
&X Mig. Co. parties and us about that. But IT met with that 
sort of a fight and the court sustained them. That was the 
dithculty that [Trun against and [T complained very bitterly of 
it at the time. 

() too. Now when the money Wats apportioned, moh SAL02 
tothe Adrian Car & Mie. Co., it was not known how much 
their hen would amount to? 

A. NO «if. 

Q) $61. And vour idea was, was it not, and that was the 
Klea of Mr. Stone under this basis of apportioning the rights 
of the partics after the sale, that it would make no difference 
how much the len would amount to if the basis was upon the 
basis of the money actually paid in tothe M. V.& W. Ry. 
Co, wasn't that your idea? . 

A. Yes. siry my idea was this: that, whether a man_ held 
but one SPQ} bond to secure a thousand dollars or three 81000 
to secure a thousand dollars of debt. that it made no differ- 
enee, that he went in on the calculation of the amount of 
money that he had in, and that it didu’t matter whether the 
Adrian Car and Manufacturing Co. had 125 bonds or oo 
bonds, or 125 bonds and a lien, that they ought in equity and 


justice to be treated as the owner of ST25000 in the company 


~~ 


~- 
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just the same as any one else having $125,000 in that Missis- 
sippt Valley and Western Railway. The view that I took, I 
believed then and have always thought was the most equitable. 
But when Mr. Fallon and Mr. Stone fell out as they did long 
before that sale in IS75, why, they would never agree to 
anything afterthat. I tried as faithfully as | knew how to 
get up some kind of an agreement between them, but never 
could do it: and when this bill was tiled, then was the first 
time that I have any recollection that Mr. Anderson or any 
one else contfected with the Adrian Car and Manufacturing 
Co. opposed the theory that they must be allowed upon any 
other basis; that was the first information | had, there upon 
the hearing, that they were opposing that basis. Then they 
insisted upon it and showed that the lien, if they had gone in 
upon the basis of the money that had come from those bonds 
it would be only about S1I6.000 while the lien amounted to 
$22,000, giving them $6,000 of an advantage and upon the 
hearing they made a fight as to that matter and sought to 
come in upon the basis of their lien and the court sustained 
them. 

Q 463. The lien was equivalent to their having 17714 bonds 
to which was distributed by the court $72 each, wasn't 
there? , 

A. | never made the calculation but it is easily calcutated. 

Q) 464. And when as vou sav vou were in Cleveland, the 
hen had not been determined ? 

A. No, sit. 

Q) fin. Now do vou know how the money was divided up 
between the parties to pay it; vou knew. that the Peninsular 
[ron Company paid 4,035? 

A. Tonlvy know that from Mr. Wilcox: he informed me 
how much if WV ids, and I hy ive astatement somewhere of how 
much Cult h one paid, 

Q 466. And it was divided around among them in propor- 
tion to the number of bonds that they each held? 

A. I don’t know exactly how they did prorate that; don’t 
think Lever made the figures; think I took from Mr. Wilcox 


4 statement of how much each one paid, 


2 
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Q) 467. Didm’t vou in Cleveland make the figures and 


divide it up anc Sth there would be sO) much to each bond ? 

A. Oh, ves, sir: T fixed the amount on cach bond held by 
them cach bond that the Adrian Car & Manufacturing Co. 
people held — representing the same in the way that [Twas 
figuring that T would if they iad held two bonds; in other 
words, it was basing it upon the money, 

Q is. What T mean is, when vou were in Cleveland, vou 
took ancl divided done those parties, the SOLS 44, that Wills 
to be piticl by the ee homds mte 12. parts of SAS each? 

A. T couldi’t tell where T did it, but some place [ did it and 
it amounted to SZ4H.G0, TP guess it was; that is my recollec- 
tion. 

Q) 460. And you understood that the parties that held ten 
bonds were to pas ten of those parts? 

\. Yes, siry that was the way [T understood it. 

Q $40. Now when the decree came to be made down here 
was the decree made in accordance with the division which 
had been made between the parties —the deeree in the Stone 
vs. Fallon case? 

A. | couldn't tell without looking at the decree; we tried 
to vetait right at the time. 

Q) 471. Wasn't the whole of that additional sum allowed 
Adrian Car and Manufacturing Co, ? 


A. TP couldn't tell vou without looking at the decree. Mr. 


upon the lien, the S22850, allowed to the assignees of the 


Anderson was representing those purties and fixed that to suit 
himself; don’t recollect that exactly: the decree itself will 
show. 

Q402. [show vou acopy of the decree attached-to the 
bill in this case at page 72. where in the table it reads, “Wi5il- 
cox, Carpenter & Sword, assignees, SA0307.01" They ori- 
vinally, when you went ito the purchase, had S bonds, and 
they had bought twelve more, which made them 0, so that 
they were given an interest there upon 20 bonds and $22,880 
for ther hen? 

A. The lien was in the name of the assignees and was al- 


lowed to them, and in making the’proof here, it was proved 


Y 
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up to them and these other parties, as to who has got it, | have 
nothing to say about thit; didn’t represent them in any sense 
in the world. 

Q 473. Let me call vour attention again to the bill that you 
tile where there Is SHE there pro rated on i) bonds ? 

A. Well, the bill states just what they did DAV It; it states 
it correctly; TI can refer to the bill and testify to it if you want 
me to, but the bill states it correctly. 

Q474. Now, Mr. Edmunds, as [understand you, you have 
spoken several times about Gillmore & Anderson representing 
the Adrian Car and Manufacturing Company and the assignees 
of the Adrian Car and Manufacturing Company, They were 
also attorneys for Mr. Stone, were they not? 

A. They assisted me in this case in the district court here. 

() 75. They were retained by Mr. Stone? 

A. They were retained by me for Mr. Stone and the rail- 
road company. 

Q 476. You at that time were attorney for the railroad 
company? 

A. Yes, sir: and for Mr. Stone. 

Q 477. You at that time were upon a salary? 

A. Yes, sir, I think I was. 

Q 478. And were you paid in that suit anything extra over 
and above your salary ? 

A. No, sir. 

Q 47%. You were drawing your salary from the common 
property of all the cestuis que trusts? 

A. I was drawing my salary from the railroad company. 

Q 480. That was the common property of all the cestuis 
que trusts? 

A. There was an allowance made by the court; it was al- 
lowed to Messrs. Gillmore & Anderson and they received 
their part and my part went to the railroad company; I guess 
they got the benefit of it. 

Q 481. You were the attorney of the company then and yet 
vou brought suit against the company ? 

A. I represented the company in all their matter and they 
were made nominal defendants. 
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Q 452. IT understood you as attorney for the company at 
that time, were representing the undivided property of all 
these parties: 

A. LT understood that IT was representing the railroad com- 
pany in its corporate capacity and not the owners of the 
company. 

Q 483. Were you representing Mr. A.B. Stone in any 
hostile way to the other parties interested in that contest? 

A. | did not intend to. 

(QJ 484. And did you understand that there was any hos 
tility between Mr. A. B. Stone and any of the other parties 
to that trust? 

A. I never understood that there was anything except be- 
tween Mr. Fallon and himy and some questions between 
Worthington and him. [I didn’t suppose that there was. 

QJ 455. Did you understand that you were representing 
‘“Mr. Stone in any attempt to get any advantage over the 
other parties to that trust’ 

\. Not at all. [T was endeavoring to pan it out exactly 
right. 

Q 486. Didn't you frequently talk with the other parties 
to the trust and say to them that you would look out for their 
interests in the matter? 

A. No, sir. 

Q 487. And that vou would protect their interests the same 
as vou would Mr. Stone? 

A, No, sir. 

(2 488. Did you understand that you were under any greater 
obligations to protect Mr. Stone than them ? 

A. TE did not understand that [ was protecting anybody’s in- 
terest in particular. [To was trving to get a distribution of the 
property equitably among the owners. | think I succeeded 
too in doing that except where [ was beaten by Messrs Gill- 
more & Anderson's operations. That is what [I was intending 
to do, 

Q ySo. Let me call vour attention to it again. Wasn't it a 


common thing for you in speaking about the matter to those 


| 
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was that was said T couldn't say; it was a matter that I had no 
interest In one Way or the other. 

Q 723. Now would you sav) Mr. E@munds, that Mr. Hubby 
refused to take any bonds or that he said anything about bonds, 
or would vou say that he merely said that he wouldn't pay 
inv such amount of money; that he would rather lose what 
he had than to pay any more? 

A. I think he said practically that he would rather lose 
what he had in than to pay any more; but he had the plan 
there before him which showed that he was required to pay 
so much and was entitled to so many bonds, 

Q 724. Do you remember how many schemes there were 
there before that meeting: 

A. Well, there were several submitted. 

Q 725. And did they all have bonds on them? 

A. I think all of them; ves, sir; the only question—the 
only difference as T understood it was the difference in the ap- 
portionment among their-associates; and [ produced when | 
went there, or when we first went into the meeting, I had been 
there a day or two before and got all of them together that | 
Wis able to, and | produced the pl it there disposing of the 
matter, but it didn’t scem to satisfy any of them and they 
wanted me to figure it ipon some other basis; and I did figure 
it upon two or three other bases, but finally they came back 
to the plan I first proposed and adopted it. 

Q 726. Have vou any recollection which one it was that 


Mr. Hubby took up? 


A. No, sir, have not; don’t know that he had any of them 


‘in his hands. 


() 727. Well, looked at it I mean? 

A. I don’t know that, but as a matter of fact he knew 
that. 

Q 728. Wasn't they as a matter of fact lying there on the 
table and didn’t he step up there and take up one and look at 
it and see the amount of money opposite his name and say, 
“T can’t pay any such amount of money,” and say, “I would 
rather lose all that I have got in it than to pay any more 


99 
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A. IT can’t tell what he said nor exactly how it was done, 


but the result of it wasthat he refused to pay and said he was 
unable and that he was going to California. Whether he said 
he was going that night or not, | couldn’t say, but he was go- 
ing to California right off. And there was some proposition 
(and it strikes me that it was by Amasa Stone) to help him 
carry it if necessary. And he refused to have anything to do 
with it. Now that is what is left upon my mind as what oc- 
curred there. 

Q 720. Now then, Mr. Edmunds, just a litthe more on that 
subject. Is your recollection so distinct in regard to what 
took place while Mr. Hubby was there and what took place 
while he was not there that you are able to say that while he 
was there, there was anything said to him about bonds? 

A. Why Lam as well satistied as that I sit here that there 
was talk about bonds to him 

Q 730. Have you any recollection of the substance of any 
“language that was used to him about bonds? 

A. I have answered that just as wellas I can. 

Q 75015, Do you mean to say whether the word bond was 
mentioned in his presence? 

A. As to that I can’t say; but I think it was; I think he was 
told the number of bonds that he would be entitled to pur- 
chase or be required to purchase at fifty cents on the dollar; | 
can’t say that | have anv distinct recollection of the words. 

Q 731. But have you any distinct recollection as to the sub- 
stance of it? 

A. As to recollecting what a man said three or four years 
avo it Is nonsense. 

Q 732. It is one thing to have an impression, but have you 
heard Mr. Hubby’s deposition read ? 

A. No, sir. 

Q 733. Well, he states that while he was there in that 
meeting that all that he knew about was that he was to be re- 
quired to pay so much money, and that he did not hear any- 
thing about bonds. | 

A. You can never get me to believe it if he swore to it, be- 


‘cause I think differently. 
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Q 745. Mr. Hubby is an honorable gentleman as you un- 
derstand ? 

A. I have no doubt about that. 

Q 736. What I wanted to know is was vour recollection so 
distinct in regard to the great number of transactions that you 
have had about this matter and the great number of meetings 
that you have attended there that you can say that while Mr. 
Hubby was there, there was anything said to him = about 
hones ? 

A. My recollection is based upon the impression upon my) 
mind. I have no doubt in my mind as to what occurred there 
in Mr. Hubby’s presence. The exact language or words | 
don’t undertake to give to you. I have done the best I could. | 
give vou all that I got of it; my belief is 

Q 737. Tam not asking you about your belief; | want you 
recollection of the transaction there? 


A. I can only give you the Impression upon my mind about 


Q 738. Now, Mr. Hubby was aman who had retired from 
active business for some time? 

A. I think for a few vears. 

Q 73%. And had been in rather poor health? | 

A. Well, I think he has not been in ood health since he 
was blown up. 

Q 740. Since he was burned severely? 

A. Yes, sir. 

Q 741. A man not as active as he used to be? 

A. Well, I didn’t know him before he was hurt, though he 


seems to be a reasonably active man and a man of good mind. 


RE-DIRECT EXAMINATION BY MR, ANDERSON, 


In this suit in Keokuk of Stone vs. Fallon, in which you 


say Gillmore & Anderson appeared as attorneys for the Ad- 


rian Car and Manufacturing Co., assignees, will you be 


kind enough to state what connection they had had with the 
claim of the Adrian Car & Mf’g. Co. vs. the Mississippi Val- 
ley & Western Railway Co. in that suit at St. Louis. 

A. Well, they prosecuted the claim on behalf of the as- 


hes 


° 
sivgnees of the Adrian Car & M’fe. Co. in the suit in St. Louis. 

(QJ 743. [lad that resulted in being paid at that time? 

A. That had resulted in’ a decree in their favor. It was 
turned over to Mr. Stone. 

() 644. Was tf pari to them so that the Adrian Car and 
Manufacturing Company got any money out of it, or hive 
Gillmore & Anderson ever received any fees from the Ardrian 
Car and Manufacturing Company assignees for their services 
in that cas up that time? 

A. Personally T don’t think IT know whether they had or 
not. | understood afterwards 

Counsel for complainant objects to the witness giving his 
understanding as incompetent. 

Qt45. Didm’t vou yourself make a settlement with Gill- 
more & Anderson for the Adrian Car and Manufacturing 
Company fees in that case? 

A tek sir: after that suit here. 

‘Q 446. Well, up to the time when the suit of Stone vs 
Fallon was tried had they been paid their fees for their ser- 
vices? 

A. Personally T have no knowledge but I suppose not from 
the fact that they settled it afterwards. 

Qati. Weren't they interested themselves in the claim of 
the Adrian Car and) Manufacturing Company people in so 
far as their services were concerned ? 

A. T think under the law of Lowa an attorney has a lien for 
his fees. [don’t know whether that is it or not but T suppose 
they had an interest. 

Q) 748; You afterwards settled with them for the assignees 
for their fees? 

A. Mr. Wilcox got me to adjust their claim. They had 
brought suit against the Adrian Car and Manufacturing Com- 
pany, according to my recollection, and Mr. Wilcox wrote 
me to adjust it with them,and I adjusted it and reported to 
him and t was fixed up. I didn’t fix it up but I brought 
about the arrangement. 

Q 74. They were paid by obtaining a certain proportion 


of this stock ? 


— 
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A. 1, oe 
Q ao). And that was the manner in which they were paid 
for their services? 

A. Yes, sir. 

Q tol. How much stock was issued to the parties under the 
decree in Stone vs. Fallon to each dollar which had been ad. 
vanced in the purchase of the road. 

Objected to as incompx tent, irrelevant and immaterial. 

A. I don’t know. 

Q tol. For instance Abel Whitney had paid $374.70 and 
got IS shares of stock, one half common and one half  pre- 
ferred, holding one bond in the Mississippi Valley and West- 
ern Railway Company ? 

A. ( Witness refers to memoranda. ) 

Q 753. Was he-not given about S> in stock for each dollar 
in money which he had put in? 

A. Well, that is a thing that is easily calculated; I don't 
think I have got before me the data and it would require cal- 
culation and anybody can calculate it just as well as I could 
mvself. He received precisely the same as anybody else re- 
ceived unless there was some error in the figuring: but the 
ilea was to give to everybody as they could determine that 
they were entitled to so much to oive them all share and 
share alike, dollar for dollar, and I think the decree carried that 
out. 

Q 754. Was the stock which was afterwards issued, issued 
upon the basis of that decree? 

A. I understand it so. 

Q wr Phere was about 82,700,000 of that stock; one half 
common and one half preferred finally issued under that de- 
cree Was there not? 

A. That is my recollection about it; whether it has all been 
issucd or not, | don’t know but | cwuess it has. 

Q jo. The copy of the S600, mortgage cancellation 
which you gave to Gillmore & Auderson, where is that? 

A, I think I saw it here: here it is. 

Q to7. If vou have the copy will vou be kind enough to 


produce it? 
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A. Here itis. That is Graffen’s handwriting [ believe. 

Here counsel for respondents offers in evidence the paper 
referred to and same marked “Exhibit S” is hereto attached 
and made a part of this deposition. 

Objected to as incompetent, irrelevant and immaterial. 

RkE-CROSS EXAMINATION 
BY MR. UNDERWOOD, 

Q TOS. The settlementthat you made with Gillmore & And- 
erson was to take a certain portion of the stock that was al- 
lowed to Wilcox, Carpenter & Sword, assignees? 

A. A certain amount of it. 

Q 75. Ten per cent. of it? : 

A. They named some amount that they would take and I 
submitted the question to Mr. Wilcox and he directed it to be 
done, and | went to Mr. Blood and gave him the memoranda, 
and it was fixed up. 

Q 760. They had put some lien on the stock in Mr. Blood’s 
hands, hadn’t they? 

A. My impression is that they had brought an attachment 
suit or something, I don’t know just what. 

G. EpMUNDs. 
( Witness excused. ) 

Adjourned until to-morrow morning. 

Formal jurat waived, 

ANDERSON Bros. & Davis, For Defendant. 
Hi. Scorr Hlowerwir., For Plaintiffs. 


Ottice of ANDERSON Bros. & Davis, 

December, 28th, 1882. 
The taking of these depositions was resumed pursuant to 
the foregoing adjournment at the same place, present same as 


before. 


H. 13. Blood, called on the part of the complainant, having 


been duly sworn testifies as follows. 


Direct examination by Mr. Underwood. 


Q 761. Mr. Blood you testified heretofore that you were 


secretary of the St. Louis, Keokuk & Northwestern Railway 


Company from the time of its organization? 


A. Yes, sir. 

Q 762. Up until the first of this month? 

A. Yes, sir. Until the first of December. 

Q 763. I show you a book. That isthe book of official re- 
cords of that company is it, Mr. Blood? 

A. This book at pages 21 to 129 inclusive contains the re- 
cords of the St. Louis, Keokuk & Northwestern Railway 
Company. 

Q) 764. Is there any other book which contains then records ? 

A. None that I know of. 

Q 765. Containing a record of action by either the stock- 
holders or board of directors ? 

A, No, sir. 

Q 766. Mr. Blood, will you examine that book fromthe be- 
ginning of the organization of the company down to the first 
of January, 1876, and tell me whether vou find the record of 
any action of the company determining that the $600,000 
should be cancelled or anything to that effect? 

A. This record here on page 35 dated August, roth 1575, 
is the only reeord I can find of it. 

Q 767. Instead of offering the book itself in evidence will 
you furnish a copy of page 35 of the book in evidence to be 
made an exhibit? 

A. Lhave furnished a copy of the record on page 35. 

Counsel for complainant here offer in evidence the copy re- 
ferred to and the same is hereto attached and made a part here 
of as “Exhibit 9.” 

Q 768. That is the only authority Mr, Blood, that you know 
of or action on the part of the board of directors for the can- 
celiation of that mortgage? 

A, Yes, sir. 

Cross-examination by Mr. Anderson. 

Q 76%. Mr. Blood, does the record which you have before 
you contain the acts and resolutions of the board of directors 
and stockholders both? 


A. It does. 
Q 770. Will you be kind enough toturn to page 61 of that 


record ana examine puges Ol. 6%, 65, 64; Ge, OH. Os. BO tt), 
af), rye anid state What tha ycontiamns: 


\. Commencing 


with page Ol, at pave Ho it contains a re- 


| 


portof the mecting of the board of directors of the company 
held at Cleveland, Ohio, November ith, IS@S, and page O4 
and 65 contais a statement of the distribution of stock. Paves 
H6to 73 contain the annual mecting of the. stockholders held 


Pyecember Te ISGS,. at Keokuk. le ‘ 


wil. Be kind enough to turn to page 40 and state what is 


contained on pages 76, 74, oS, a4 SO, ST and S°, 

Counsel for complainant objects to this question and moves 
to strike tt out and the preceding question and answer as in- 
competent and immaterial, and not proper cross-examina- 
Lion, 

-. oe io report of thre mecting of the boara of directors 
held at Cleveland, Ohio, Jan. 25, ESa. 

Q 772. Will you be kind enough to furnish the examiner 
taking this testimony, copies of those pages to which I have 
referred? 

A. Ves, sir. 

Counsel for respondents offers the same in evidence to be 
marked “Exhibit LOS and the same ts hereto attached, 

Q 775. In whose possession is the record that you have in 
your hand now ? 

A. In the possession of the present secretary, Howard 
Le lhiot. 

Ilere counsel for respondent has the book referred to iden- 
tified by the examiner's writing on the back fly-leaf, “Fred P. 
Barnett, examiner,” and page 39 of said book is at the request 
of complainants’ counsel marked for identification in the same 
manner. If. B. Broop. 

| W itnmess excused, | 
Subseribed and sworn to before me this 26th day of Febru- 
ary, ISS+. 
reo P. BARNETT, 
Notary Public. 
\ red P. Barnett, Lowa. } 
j Notarial Seal. \ 


| 
| 
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[, Fred P. Barnett, a notary public in and for the County of 
Lee, in the State of lowa, hereby certify that in pursuance of 
the stipulation first hereto attached, came before me at the of- 
tice of Anderson bros, X Davis in Keokuk, low a. on the “tHith 
and 27th davs of December, ISSY, George Edmunds, a witness 
called on the part of respondents, and on the 2Sth day of said 
month, H. B. Blood, a witness called on the part of complain. 
ant, the former of whom having duly athrmed and the latte: 
having been duly sworn, were examined and their examina- 
tion taken down by me at the time in short-hand. 

That the foregoing IS pages so numbered are a true and 


correct transeript of the dep mITIONS SO viven and taken dow ne: 
that the exhibits hereto attached are the same that were of- 
fered in evidence at the taking of these depositions. 

That this transeript after having been read over by the re- 
spective witnesses, Was duly subs¢ ribed and sworn to by them 
(see Waiver as to jurat to ¢ sco, Edmunds’ deposition, ) as theu 


said deposition so given. 


That Complainant was present by its counsel, W. A. Un- 


derwood and H. Scott [HLowell, and respondents by their coun- 
sel, Anderson ros. X Davis, 
That [ am neither of the parties nor in any wise interested 
in the event of this suit. 
Witness my hand and notarial seal this 25th day of Febru- 
ary, A. I). ISS3, at Keokuk, Lowa. 
rep P. BARNETT, 
Notary Public. 
( Fred P. Barnett, lowa. } 
| Notarial Seal. \ 
For Exhibit 1 see slip hereto attached. 
EXHIBIT 2. 
rESTIMONY OF GEO. EDMUNDS, 
(F. P. Barnett. ) 
Carthage, Ill., Feb. th, IS75. 
Adrian Car and Manufacturing Co., Adrian, Mich. 


Gents: —Proof of your claims against the Mississippi V al- 


Oe) 


ley and Western Railway Co, is set by agreement before the 
Master at St. Louis, Mo., for Tuesday, Feb. 25d, ISjo. Noti- 
fy all the parties holding bonds under you that the bonds nrust 
Ln there, with notes to vO before Nlaster at that time. Mr. 
Angell and Air. Wileox must a so, both be there. You will 
find me at the LaClede Hotel. Either Gillmore or Anderson 
willbe there. Bring all the pipers you h:ave—lease, notes, bonds, 
letters, Xc. We commence taking proof before Master loth 
inst. and will continue until completed. To accomodate you 
and counsel we have set your matter for 23d. Decree for 
sale was entered Jan. 27th; sale will be made April 6th, 1S%5. 
If any of the parties holding bonds desire they can send bonds 
and notes to Joseph Shippin, Master im Chancery, No. 414 
Pine St., yy eXpress and | will see that proots are made, but 
Angell & Wilcox must be there as witnesses. 
| Respectfully, 
G. EpMuUNDs, JR. 

| Memorandum on back: Feb. 4% 1875. Instructions about 

proofs in St. Louis. No, 2. | 


EXHIBIT 3. 
rESTIMONY OF G. EDMUNDS, 
(F. P. Barnett. ) 
Carthage, IIL, Feb. 7, IS@S. 
J. Thayer, Esq., Skaneateles, N. Y. 

Dear Sir:— Yours of 30th of January, at hand. As _ be- 
tween vou and all except-the Adrian Car & Manufacturing 
Co. and its assignees, as to them if there is any dispute be- 
tween you and them I don’t propose to take any hand. I 
don’t know as there is any difference between you. As 
against all others I can, if you desire, represent you in com- 
mon with Mr. Stone and friends. 

Respectfully, 
G. EDMUNDs. 


roo 


EAHIBIT 4. 
TESTIMONY OF GEO, EDMUNDs, 
(F. P. Barnett. ) 
Carthage, [L.,. Feb. 19. IS7S. 
Joel Thayer, Esq., Skaneateles, New York. 

Dear Sir: — Yours of (th inst. at hand. All I intend by 
the expressian “Except in regard to the Adrian Car Com- 
pany” is, that should there be any contest between you and 
that company, [ would not fecl at liberty to take a hand 
either way between you. [did not desire to be placed in an 
awkward position by undertaking for you to see that your tn- 
terests were protected, and then have any question arise be- 
tween you and that company in which [ could not consis 
tently take ahand. [ understand that company concede your 
right to the 30) bonds. Respectfully, 


(>. KpMUNDs. 


ENTHIBIT 5. 
TESTIMONY OF GhRO, FDMUNDs 
(F. P. Barnett. ) 
Carthage, Tl. Feb. 25th, IS7S. 
Joel Thayer, Eesq., Skaneateles, N.Y. 

Dear Sir:-—Yours of 24d at hand. | will protect you 
interests same as I do those of Mr. Stone. If | think your 
interests are being jeopardized by the Adrian Car Company 
or its assignees, [ will notify you in time to protect your inter- 
ests, [ am satished there will be no clash between you and 
them unless you claim quarter interests under your 30) bonds 
and vour payments made to Mr. Stone. 


Respectfully. G. EpMunpDs., 


ENHIBIT 6. 
rESTIMONY OF GEO. EDMUNDS, 
(F. P. Barnett. ) 
Carthage, IIL, Oct. 25th, 1874. 
W. Ss. Wilcox, [sq. | 
Dear Sir:— Mr. Stone will be at Cleveland nearly all 


next week after Monday and will be pleased to see you. I! 


i 
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expect now to be at Chicago Wednesday and Thursday of 
next weck (29th and 80th) should you desire to mect me 
there for any purpose. 
Respectfully, 


Gs. EpMUNDs. 


EAHIBIT 7-—Testimoxy of Gea Eeuunxnoa—F. FF. 
DARNETY, 
CIRCULAR TO THE OWNERS OF THE ST, LOUIS, KEOKUK AND 
NORTHWESTERN RAILWAY, 

GENTLEMEN:— As Tam frequently asked by parties inter- 
ested in your property for a statement of their respective in- 
terests, | have thought best to make a general statement of the 
present condition of the company and showing such interest. 

Ist. By an instrument dated March 27th, ISvo, you author- 
ized A. B, Stone to purchase the property of the Mississippi 
Valley and Western Railway Company, then about to be 
sold under a decree of the Circuit Court of the United States 
for the Eastern District of Missouri,in trust for himself and all 
who should join in such purchase, and agreed to, and did de- 
liver to said) Stone such securities as you held against 
the Mississippi Valley and Western’ Railway Company, 
Whether statutory or other liens, or bonds of said company se- 
cured by mortgage, and agreed to pay him as such trustee, 
your respective ratable proportions of such part of said pur- 
chase Money as should be required to be paid into court, to be 
applied by the court upon costs and taxes, and distributed upon 
such statutory and other liens and bonds secured by the mort- 
gages of the Mississippi Valley and Western Railway Com- 
pany as should net participate in such purchase; and to make 
such payment as the same should be required. 

2d. Your respective claims being different classes, viz: Bonds 
of IS72,0n that part of the road north of West Quincy, Bonds 
of IS73, on the whole road (being first, mortgage bonds on 
that part south of West Quincy, and second, mortgage bonds 
on that part north of West Quincy ), statutory liens and liens 
by contract, difficult to bring to the same standard of value, 


except by regarding as the interest of each, in said Trust, the 


+ Yi 


amount of money each had in the Mississippi Valley and 
Western Railway property. It was agreed by a majority in 
interest, that the amount each party participating in the pur- 
chase had in said property in money or its equivalent, with 
out interest, should be the amount representing the interest of 
such owner, and the amount to be paid by each, should be de- 
termined by pro-rating the whole sum to be paid in money 
according to the amount each so had in said Mississippi Val- 
ley and Western Railway. 

$d. The respective participants in said purchase, held or 
represented the following interests in said Mississippi Valley 
and Western property, to-wit: 


A. B. Stone tor himself and associates, 778 bonds of 1872. .$585,000. 


John Fallon, representing 706 bonds of I872 _..... ... 238,000. 
H. NX. St. Jo. R. R. Co, representing IS7 bonds of 1873... 140,000 
L. Worthington, rep’esenting 110 bonds of IS73.......... 774,000 
Adrian Car & Mant. Co. and assignees, representing 125 

bonds of 1872 and certain liens ....... eta peemn eke Cee 
North Mo, Const. Co. representing liens Se 
Others, including Robert:, Gridley, Stone, Fallon, Carroll 

and Edmunds, and representing bonds of 1872 and 1873, 

eon Te ou cdaas ee Ne end co es c0uchenss ee 50,000. 
po re i os see D1,155,000 


Cf the bonds repesented by Fallon, 10) Were pron ed in the 
name of a pledgee; but Mr. I. has right to redeem them, and 
if he does so, then his interest will be as above stated. 

{tth. The court required $255,000 to be paid in money, and 
a bond of $100,000 for the payment of such further sum as 
should be directed by order of court. A further sum of $25, 
WOO will probably be required to be paid in, making $310,000, 

Mr. Stone purchased the property at $612,500, and paid into 
court said 8285,000, and gave said bond with security. He 
also paid into court, of the bonds of IS72, $1 045,000, and of 
the bonds of 1873, $358,000. There are outstanding, not par- 
ticipating in said purchase, and which are entitled to share in 
the distribution of said purchase money, $363,000 of the bonds 
of 1872. and $41,859 of the bonds of 1S73, besides the 100 bonds 
of 1872. of the said 706 Fallon bonds, pledged as aforesaid, 


which, if redeemed, will participate in the purchase ; if not re- 


ile 
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deemed, the pro-t ite to t!y mc rts! ay paar, above the amount 
heremiben fore stated iis Vt quired te ay printed into court. ° 

oth. The property purchased consisted of © miles of com- 
ple ted roud nicl cquipm hits there for, ancl St) niles in Process 
of construction on which about StOO000) had been expended 
on right of wav, grade and bridging. 

ith. After the purchase, and on the ist of June, ISG.) by 
the concurrence of # majority in the interest of the participants 
in said purchase, the St. Louns, Keokuk & Northwestern 
Raihvay Company was organized, and Mr. Stone requested 
to convey said property, so purchased by him, to said last 
named company, upon certain conditions contamed in his pro- 
position to said company, hercinafter stated; and Mr. Stone 
made such conveyance. ; 

ith. Neither Fallon, Worthington, nor thesHannibal & St. 
Joseph R.R. Co. paid to Stone as trustee, or into court (as 
they had agreed), any part of the amount of money to be 
paid upon such purchase. 

There should have been paid by Fallon, on parties repre. 
senting said GOO bonds ¢(a/zas SSSA in money ) to apply 
upon such purchase, $44,240; by the llannibal & St. Joseph 
R.R. Co. So45te2; and by said Worthington, $20,666, all 
others paid or arranged with Mr. Stone. 

Mr. Stone is now desirous that said participants pay to him 
said sums, with interest, and take part in the management of 
saticl road, 

[by the article appomting Mr. Stone trustee, he is authorized 
on three days’ notice to sell the interest, in said road, of any 
delinquent for such delinquency. 

Sth. By the articles of association the capital stock of the 
company is fixed at SLOW of preferred and $17,000 of 
common stock per mile. 

wth. Phe company mortgaged its property, present and 
after to be acquired, and income, as also its franchises, to se- 
Cure BGM iM) of bonds, to be issued only at the rate of = 2(),- 
(MM) per mile of completed road; bonds to be 30 vears, per 


cent. gold. 


250) 


lth. Since its organization the company has completed 25 
miles of road, to-wit: from Hannibal to Louisiana; and pur- 
chased considerable equipme nt, for which it has created a debt 
of about S350,000), | 


s 


lith. It has arranged for a new bridge over the Des Moines 
River, and for the completion of its line from Louisiana to 
Clarksville (an additional 10 miles) to be completed on or 
near the first of January, IS77. for which it has incurred lia- 
bilities to the ext nt of about SLOOOO, Total debt for new 
work and equipment, So0,000, for which it is entitled to 
STOO) of bonds, which at 70 cents would amount to 
S100 00000), 


Ith. The grade and much of the bridging was, three 
vears ago, completed from Clarksville to Dardenne, 44 miles. 
[It will now require to complete and cquip the same between 


SOOO and SOOO, 


Isth. Mr. Stone cons eved to the new company, with the 
understanding and upon the condition that there should be paid 
to him as such trustee, SLOO00 of preferred and same amount 
of common stock of said company and $20,000 of bonds of 
said company secured by first mortgage, for each and every 
mile of completed road, or road thereafter to be completed, and 
the whole securities were to be kept together and used for the 
completion of the road: and when the road should be com- 
pleted and equipped, then such stock and bonds as remained 
should be pro-rated among the participants according to their 
respective interests in said property. Now, suppose all had 
paid, or do pay as agreed, their ratio of interest in this property 


is above correctly stated. 


l4th. Considering the amount already done, the bonds due 
on the SO miles south of Hannibal, at 70 cents on the dollar, 
will provide ample means to pay for completion, equipment, 
shops, fences, &c. The following statement of the distribution 
of assets, now in the hands of the company, will show what 
will represent the investment of the securities held, and money 


paid or required to be paid on the pure hase, viz: 


40) 


Stone... oe... . M8H68.617 b’ds. SIS330S P.S. 8183508 C. S. 
leallon (parties)... 2464S. & BYR LL: See re tis oe 
H.&St.loaR.R.Co. LA8I) « PSM ow 1 Sietd + 
Worthington..... 73.380 « BUH + BUH * 
North Mio. Con.Co., seen 0 oe 1 O23 neg 15 40233 ” 
AdrianCar& MfeCo.Libog S| RY be | 
Cees cnc ieee We y+) ae S50 anol, & 


Whether the road is completed as contemplated to Dardenne, 
or stops at Clarksville, saad distribution of assets can, | think 
he relied upon as substantially correct, as representing the min- 
imum, subject to be increased by whatever the company shall 
be able to dispose of its bonds ipplicable to SO miles south 
from Llannibal, at above 60 cents on the dollar, and by the 
stock of that SO miles. of road, to the extent of S20.000 per 
mile, 

loth. Mir. Stone is entitled to a reasonable sum for his ser- 
vices, advances, risks and attorney's fees in the management 
of said trust. 

lith, As ro Prospects. This road was originally pro- 
jected with a view of affording to all railroads terminating on 
the west bank of the Mississippi River between St. Louis and 
Keokuk, the most direct, cheap and level route both to St. 
Louts and Chicago that could be made, and when completed 
will no doubt control that trade. In its present condition, with 
competition of the river, and though greatly damaged this 
season by high water, it is carning more than expenses; and 
from present prospects it is believed the SO miles now in ope- 
ration will within the next six months earn sufficient above 
operating expenses to pay interest on the bonds due to that 
SO miles. It is further believed that if the road shall be com- 
pleted to Dardenne as contemplated, the whole line will earn 
largely more per mile than itis now possible for the completed 
eighty miles to carn. 

In this view would it not be well for all participants in’ the 
purchase to take of the bonds due to said So miles south from 
Hannibal, suthicient at a fair rate to enable the company to 
complete the road, agreeing that the bonds so taken may be sold 
by the company at a price above that sum, at any time within 
two years. If that can be done, and the road completed next 


ba 24 


4] 
vear. it is beheved that its carnings will show an ability within 
a vear after completion, to pay operating expenses, interests 


and a dividend to preferred stock, and the company could 


realize a much better figure for its bonds than could now be 
obtained. 

\ny payment can be made to Mir. Stone as such trustee, at 
No. 20 Nassau St. upon said purchase, or to him as treasure! 
of the company, at same place, or to Dan. P. Eells, trustee, at 
Cleveland, Ohio, to be used upon work or in payment of debts 
mcurred south from Tlannibal, 

Respectfully, 
G. FL DMUNDS, Jr., 


1)) . eee 1O76. Biri a 


NOTE. 


Carruace, Ine, Dec. 7th, 1876. 

Since the foregoing was in type, | have received from Mr. 
Fallon written notice that all his interests in the property of the 
late M. V. & W. Ry. Co.. now owned by the St. L. K&N. 
W. Ry Co., had been transferred to James Shields, of Phila- 
delphia, Penn., and that he, Fallon, had no-iaterest therein. 

Mr. F. in bis letter giving such notice, takes occasion to say 
that he was not party to the organization of St. L. Ke. & ON. 
W. Roy Co., and had never been consulted about its organiza 
tion, or its contracts, mortyuuyes, AC, and that he knows of no 
agreement to warrant an apportionment of securities, on the 
base of the foregoing circular, and claims his interest should 
be based on $321,000 tn leu S2SS8.,000, besides interest, and 
savs that as to other interests, he believes | am “mistaken in 
regard to several.” and desires to be understood as “vol as- 
venting tothe correctness of am of the latemants sof fact a1 
correctness of calculations and counclustons tu the circular 

| am further notified from St. Louis, that Fullerton, Knox 
X Crosby, pledges of the 100 Fallon bonds, proved by them 
as stated in 3d subdivision of Circular, on Dee. 4th, 1S76, filed 
an intervening petition inthe cause of |. M. Walker, et al vs. 
M. V.& W. R’y Co.,, et al., in the U.S. circuit court, asking 


that m addition to the proceeds distributable to the 100 bones 
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pros ed by them, there also be paid to them the proceeds dis: 
tributable on 71 other bonds, which they claim to be collateral 
to the 100 bonds proved by them, which claim on the part of 
Ph. KL & C. Mr. Fallon acquiesces in and supports, and insists 
that F) K. & C. should receive such distribution until they are 


Ji 


paid $15,000 and interest fron: about ist of February, 157: 


As to such statements of Fallon and claim of F. K. & C., 1 
will present the facts for your consideration : 

ist. It makes no difference to the company or the respective 
owners whether Mr. F. or Mr. Shields holds the Fallon inter- 
est. 

2d. On July i7th, 1874, Mr. Fallon, then holding and 
clhaming to own 700 bonds of M. V. & W. Ky Co... of IN7 2, 
(which he had on April 25th, 1873, contracted to sell to the 
Mo. Railway Const. Co. for $255,yoo0, and upon which he 
had received over $7,000 interest, Which contract was by con- 
sent canceled, ) contracted with A. B. Stone, who held and re- 
presented 778 of like bonds, covering an indebtedness of said 
MV. & W. IR, Co. of over $2585.000, besides interest, to 
put said 706 bonds held by Fallon into a pool with said Stone 
for the purchase of the M. V. X W.. RK y property, and to 
pay in money 44 per cent of all moneys required to purchase 
said property. 

The bonds held and represented by Stone were kept by 
Stone in his possession; were proved before the court and used 
in the purchase. 

The bonds held and claimed by Fallon, were kept by Fal. 
lon in his possession, and 606 of said bonds were proved in 
the name of Fallon, and by his subscription to the agreement 
of 27th of March 1875, passed into the hands of Stone as 
trustee to purchase, and were applied on such purchase. 

After said contract of 17 July 1874, by which said Fallon 
undertook to put into said pool for purchase said 7o6 bonds, 
and in January or February 1875 Mr. Fallon. to secure S15, 
000, borrowed from Fullerton, Knox & Crosby, pledged to 
them 1) of said 706 bonds, \N hich they cis pledges pron ed iis 


stated in Sub. Div. 3, of circular. 
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The distribution to said LOO bonds not being sufficient to 
pay said F. K. & C. the money loaned by them and in- 
terest, they now by the concurrence of Fallon are seeking to 
reach distribution to 71 other bonds, proven by Fallon and 
used in the purchase as aforesaid, until they shall be fully paid 
the amount due them on Mr. Fallon’s note. I don’t think the 
court will make the order, but if it does, an additional sum_ of 


about $9,000 will be required in court. 


3. Mr. Fallon has never paid any part of the purchase 
money, as agreed by said contract of July 17, ISv4, but by his 
pledge to Fr. K.X& ee has reduced the bonds to he used in 
purchase 100 (and if F. KA. & C. by his assistance are success- 
ful, IV1,) and increased the money to be paid into court by 
the amount distributed to such bonds. 

1. Mr. Fallon was consulted as to form of articles of assocta- 
tion, had an opportunity to subscribe, and it was expected and 
intended he should be one of the tirst directors; but he did not 
subscribe any stock nor pay any money cither upon stock or 
purchase, and the new company was formed by majority in in- 
terestin the purchase, and who did subscribe stock and pay 
money upon said stock and such purchase. 

Respectfully, 
G. Epmunps, JR., 


| Edmund's Circular No. a7. : President. 


EAHIBIT 38. 
Testimony or Gro. Epuunps. 
(F. P. Barnett. ) 

This deed of release made this lth day of November, A. 
I). 1875. between Dan P Eels; of Cleveland, Ohio, of the 
first part, and the St. Louis, Keokuk and Northwestern Rail. 
way Company, of the second part, witnesseth, that, whereas, 
the said St. Louis, Keokuk and Northwestern Railway Com- 
pany on the 22d day of June, A. D. IS75, made to the said 
Dan P. Eels, as trustee, a deed of trust of its Railway Fran- 


chises and Property, situated in Lee county, lowa,. and in the 
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counties of Clark. Lewis, Marion, Ralls, Pike. Linco and 
St. Charles. in the State of Missouri, to secure forty (40) 
hotes, ave 


pavable two years from the first day of July, AA. D. 1860: 


revating six hundred thousand ( S600,000) dollars, 


and which deed of. trust is recorded in each of said counties, 
Whereas, thse, ‘ Te notes have not been sold 1 otherwise dis- 
posed of, but remain in the lands of said trustee, the first 
party hereto, And whereas it has been determined to cancel 
sud notes and satisfy release and dis haree said deed of trust; 
Now, in consideration of the premises and of one dollar, the 
suid Dan DP. Eels, party of the first part, and as trustee in said 
deed ol trust, has and doth hereby release the sud deed of 
trust, and convey and quit-claim unto said St. Louts, Keokuk 
and Northwestern) Railway Company, and to its successors 
and assigns, all the rathway franchises and property, convey cd 
by sad deed of trust, to said Dan VP. Ieels as trustee as afore- 
said, as fully as if the same were here again particularly des 
cribed, and as fully as the same is now held by the first party 
hereto by virtue of said deed of trust. To have and to hold 
the same unto said St. Loum, Reokuk and Northwestern 


Kaiway Company and its successors dnd assigns forever. 


° . ' ’ 
In witness Whereof T have hereunto set mv hand ane seal 


the clay ana Veal aforesaid, 


(Signed ) DAN ©. BRIA [SEAL | 


MPTATE OF ttt, 5 
Co. of Cuvahowa, \ 


¥ (sco, _- Disdlale. a Notars Pruaholic it mite County ana 
State, do hereby certify that on this [3th dav of December. 


ISv 4. before me came personally Dan VP. Eels, to: me person: 


lly Known to be the real person described in and who exe 


cuted the forecoing deed of release, and acknowledged that 


he signed, sealed and delivered the same freely and voluntarily 


as his act and deed for the uses and purposes therem 
mentioned, 
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In witness whereof | have hereto set mv hand and seal no 
tarial at said county the day and vear aforesaid, 
Notarial Seal. | (Signed ) Geo. A. Tispare, 


, Notary Public. 
| Dan :. eels to Deed of St. ” _. a. Joe R*y (‘o, Re- 
lease of mortgage of SHO0.0000,  B. White, U.S. Com. | 


ENHIBET &. 
TESTIMONY OF H. BR. BLOOD. 
(7. Ff. barnett. ) 
Keokuk, August 10, IS@.. 
Ate meeting of the directors of the St. Louis, Keokuk 
Northwestern Railway Company, held 


ane 
at the othee of san 
comp: at | kuk, low unt t ll reevularl le 

pean, at NCOKURK, Lowa, PUPSthane fo a Call POOULAPT Made, 


this 10th day of August, A.D. ISt53 present, G. Edmunds, 


Ir.. president; John O- Roberts, Wim. W. Harris, Guy Wells, 


and S$. C. Baldwin, directors. TI tary being absent, 


S.C. Baldwin was appointed secretary pre 


Qn motion of John (). Robert 


eM pore, 
<aif Was un mimeously, 
Resolved. That Andros 13. Stone. of t hie CIty of New York. 


vice president of this company, be and is hereby appointed 
fnancial agent of this company, and that full power and autho: 
itv be and is hereby granted to said cA. DB. Stone to negotiat 
ind sell the bonds and notes of this | 


: ; 

PTTDEDR.ATLYS heretofore tssued 

co] hereafter to by issued, Ep peott such terms incl 
. 


said A. I}. Stone shall deem advisabl 


conditions as 


Resolved, That all the acts of said ALB 


Stone. and con 


tracts or agreements made by him for the sale and disposi. 


tion of said bonds and notes. be and the same are hereby ap 


proved and confirmed. 


Resolved, That the said Andros B. Stone be and ws hereby 
vested with as fuil power and authority to dispose of, sell. on 


contract for the sale of anv notes. bonds and stock of this 


company, for such sums and upon such terms and onditions as 


' , , : : 
a shall deem proper, ats thy heovcara cn] directors of this com 
PDarly Possess, 


Q)n motion board adrourned, 


7. & ine pWIN, Sec'y. (sho. lowe Nps, ie Pres’t 
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ENHIBET 10. ) . 
rESTIMONY OF HL. B. BLOOD, 
(F. PP. Barnett.) 
Room No. I, Cushing's Block, 
Cleveland, O., Nov. 27, IS@S. 
Phe board of directors met at the above date and place, at 
half-past 2 o'clock in the afternoon, as per adjournment in the 
morning, 2 
There were present, Mr. A. 1. Stone, president, in’ the 
chair, and Messrs. .Amasa Stone, -A. LL. Griftin, (seo. Led- 
munds, Col. W. EL Harris, and TL. B. Blood. 
Minutes of last board meeting read and approved. 
The President then read the report of the board of direct- 
ors for the ten months ending October 31, [IS7S. 
Judge Edmunds offered the following preambles and res- 
olutions approving the action of the President and board of 
directors as set forth in the President’s report, which, upon mo- 


tion, duly seconded, were adopted : 
S 


Whereas, [leretofore, Andros B. Stone, as trustee of divers 
partics, purchased the property of the M. V.& W. Ry. Co. 
at a Master’s sale, under a decree of the Circuit Court of 
the United States for the loastern District of Missouri and 
used in payment upom said purchase 706 bonds of said M. V. 
& W. Ry. Co. of ISt2, belonging to John Fallon, and 110 
honds of said company of 1873, belonging to Lewis Worth- 
ington, under an agreement for such purchase, dated March 
2ith, ISGS. 

Whereas, Also. said Andros B. Stone as such trustee was 
unable to agree with all the parties interested in said purchase 
as to the relative rmights of the parties in the property pur- 
chased, and for the purpose of adjusting said nights, filed a bill 
inthe District Court of Lee county, lowa, to settle such rela- 
tive rights and interests of said purchasers in said property 
purchased in which said Worthington appeared claiming to be 
entitled to a decree for $27,.9000 and one-half the interest said 
[10 bonds would purchase, which claims, under advice of the 


counsel of this company, said A. B. Stone settled, paving said 
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Worthington for 55 of said bonds, $5000, and giving him 
the interest in said company’s property which 55 of said bonds 
would purchase, and took from said Worthington an assign- 
ment of his interest in 99 of said bonds to said Andros 3B. 


Stone as trustee for this company, 


Whereas also James Shields as assignee of said John Fallon 
brought suit against said Andros B. Stone, Trustee, as afore- 
said, in the Supreme Court of New York, to recover for said 
70) bonds used as aforesaid in the purchase of said prop- 
erty, claiming $706,000.00, which suit by the advice of counsel 
of this company said Andros B. Stone adjusted with said 
James Shields for 125 bonds of this company of $1,000 each 
with coupons off to and including the January coupon ISS], 
and S125, of stock of this company, one half preferred and 
one half common stock, and the payment of $12,000 in twenty- 
four equal monthly payments from Cict. 10. IS@S, with inter- 
est at 6 per cent. per. annum, for which $12,000 the notes of 
this company were given and took from sant James Shields 
and John Fallon an assignment of all the interests of both said 
James Shields and John Fallon in the property and stock of 
this company to said Andros B. Stone, as such trustee. 

Whereas also said Andros B. Stone, as such trustee, now 
desires to convey to this company the interest so assigned to 
him Ih said Worthington, Shields and Fallon, and his acts in 
said settlements be approved, confirmed and adopted by this 
COM pals . 

Whereas also Henry S. Carroll held an unsecured claim of 
$2,000 and a lien for a small amount against the Mississipp: 
Vallev & Western Railway and was about to contest the 
foreclosure of the mortgages of said last named company. 
To obviate delays which would arise from said contest. 
said A. B. Stone, as trustee, arranged with said Henry Ss. 
Carroll that he should in the purchase of said property be 
treated as if holding security for said $200) upon 
condition — that he would puts to this company Sion 
which said Carroll did, under which arrangement said Carroll 
would now be entitled to hold ennnane OF the property of this 


company subject to its debts. And whereas in the defense of 


OH4s 


sd suits of Shields vs Stone in New York, said cA. B. Stone 


was compelled to employ attorneys in New York to 


ni defense of said suit. 


iissist 


Therefore. Resolved. Plat the said settlements and ud just- 


bhiehtis rrysecde is ctor sand by said “A. b. Stone with said Wor. 
thineton, Shields, Fallon and Carroll be and the same are 
hereby approved, confirmed and adopted by this company and 
\. B. Stone is directed to assign to this company the interests 
chased by him aforesaid from said) Worthington, alse 


from Shields and Fallon and that-stock be issued to said Car- 


“ep potll 


roll as the holder of iti of this company’s property, 
Resolved, That the employment of counsel in New York by 
sud oA. Be. Stone in defense of said suit’ be and is) hereby ap 


proved, contirmed ane adopted yy this: company and that a 


appotnte L te settle the clams of sud counsel! fo 


fees and if unable to agree to submit the same for adjustment 


committee bx 


to arbritration. 


On motion of Geo. Edmunds duly seconded, Col. W. FEI, 


llarris was appointed a committee to settle with counsel in 


New York. 


(On motion duly scconded, it was directed that stock of this 


ee 


mmpany be issucd at the rate of SZOQQ00 per mile to all legal 
Wwhers in the proportions as set forth on page S83 of the letter 


copy book now in the jiands of Edmunds. 


(On motion duly scconded, Messrs. Garithn and Blood 


eg ee Ey 
App nnited acomnittee to cauech it the account of Nir. A. 3. Stone. 


\pproved: i. © 


y 
De 131 Craod, 


Secretary. 


Prorate division of stock as made in accordance with rese- 


based upon the decree of the District Court of 


Lee County, Lowa, same being for SO milesof completed road 


lution above 


at PLO per mile, one-half preferred and one-half common 
stock. 


NAME, 
A. B. Stone & Associates. 
H. St. Jo. R. R. Co, 
Wilcox, 
Sword, assignee Ad’n 


Car Manuf'e Co., 


Carpenter «& 


Peninsular [ron Co., 

Fulton Foundry Co., 

Hlenry Hart, 

Illinois M’n’f'g. Co., 

Adelia S. Angell, 

J. R. Bennett & Co., 

Abel Whitney, 

W.S. Wilcox & Co., 

W.S. Wilcox, 

Joel Thayer, 

|. M 
of est. of T. Gridley, 

3. P. Clifford, 


Henry 5. (‘arroll, 


Browning, adm’r, 


LL. Worthington, 


Amount carried forward. 


A\mount carried forward. 


(seo. Edmunds, 
James Shields, 


John Fallon, 
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(sen. Supt.’s ( hice. 
Ss L. &, & Me we Bs 
Keokuk, Ia., Dec. 3, 1S7S. 


The annual meeting of the stockholders of the St. Louis, 
Keokuk and Northwestern Railway Company was held in 
the office of the General Superintendent of said company, on 
the day and date above named, at ‘2 o'clock in the afternoon, 
accordine to the provisions of the by-laws of sad Com- 
pany, and due notice given thereof by the secretary. The 
meeting was organized by calling Mr. Geo, Edmunds and EI. 
B. Blood acting as Secretary. The following preamble and 


resolutions were submitted and read: 


WHereAs, the St. Louis, Keokuk and Northwestern Rail- 
way Company own the St. Louis, Keokuk and Northwestern 
Railway, completed from Keokuk, Lowa, to Louisiana, Nis- 
souri; also said railway from Louisiana to Clarksville, Mis- 
sotiri, Which last part of said railway from Louisiana to Clarks- 
ville, is subject to a lease dated November 24th, 1876, to 
Henry “A. Rust, recorded in the records of Pike county, Mis- 


. 


sourl, December 25th, IS76, and an incompleted line of. rail- 
way with grade and bridging thereon from said Clarksville 
toa connection with the St. Louis, Kansas Citv and Northern 
Railway at Dardenne, Missouri, about 45 miles, making a 
total length of railway line completed and owned by the com- 
pany, leased and completed and incompleted as aforesaid of 
13 miles, 

Whereas, also, said railway company find it dithcult to raise 
the means and complete that part of its said line of railway 
from Clarksville to Dardenne aforesaid, and propositions have 
been made by parties to lease that part of said line of railway 
between Clarksvile and Dardenne, and complete and operate 
the same in connection with the aforesaid completed part of 
said railway upon terms and conditions substantially like those 
contained in said lease to HI. A, Rust, but ho arrangement has 
been definitely arranged for such lease, and 


W hereas, it is believed to be the best interests of all parties 


interested in said railway company that said railwav should be 


H5] 


completed from Clarksville to Dardenne aforesaid, and the 
whole line put in operation, so as to form a connection and direct 
through line from Keokuk aforesaid to Dardenne aforesaid, 
thence by the said St. Louis, Kansas City and Northern Rail- 
way to St. Louis, Missouri, and that the best way to accom- 
plish that end is by lease upon terms similar to those contained 
in said lease to Rust. 

Therefore, resolved, That the Board of Directors be and are 
hereby authorized to lease to any responsible party, to be ap 
proved by said Board or by its President, that part of said line 
of railway from the south end of said completed line of rail. 
way at Clarksville to a connection with the said St. Louis, 
Kansas City and Northern Railway at Dardenne upon such 
terms and conditions and for such time as the Board of Direc- 
tors of this company, or its President shall approve as near 
those contained in said lease to Rust as can be secured, and to 
execute as the act and deed of this company by a lease there- 
of, signed by the President or Vice-President, countersigned 
by the Secretary, and sealed with the corporate seal of said 
company. 

Resolved, That the Directors be and are hereby authorized 
to place as security to said lease forthe protection of the lessees 


against any foreclosure of the mortgage upon said line of rail- 


way all the bonds due to that part of said line of rail 


way between Clarksville to Dardenne aforesaid, upon the terms 
and conditions similar to the pledge of bonds due to that part 
of said line of railway between Louisiana and Clarksville 
aforesaid to the lessees thereof. 
On. motion the preamble and resolution as above set forth 

were adopted by the following vote: 
A. B. Stone and his associates by proxy, 

ave, 12,326.45-100 Shares, 
W.S. Wilcox & Co,, by proxy, ave, LOLBO-TMD ow 
Wilcox, Carpenter & Swords, by proxy, 

aye, N35.238- 100 
W. S. Wilcox, by proxy, aye, 1O.30- 100) 
Est. of T. Gridley, “ - 12.9) 100) 


B. P. Clifford & Co. «+. ss ears 00 | 
11. S. Carroll, es es 27 - LO) ve 
Geo. Edmunds, in person, | “ 
Whole number of shares voting ‘aye, 13,273.08. 100 Shares. 


245.0100 


Whole number of shares not voting yo 


-* ws 


The annual report of the president was then submitted and 
read ts follows: 

St. Louis, Keokuk and Northwestern Railway. 
President’s Othee, 
New York, Nov. 2%, 18%8. 

The president and directors respectfully submit to the stock- 
holders the following report: 

Rovap Operaren.— The length of road operated is ninety 
(90) miles, ten (10) of which are by lease to the company 
from parties furnishing the necessary means to construct tt 
giving the company the right at any time to pay such advances 
with interest thereon and take said ten miles 

Consrrucrion,— Up to the present time it has been im- 
possible to make up a proper construction account from the 
fact that the whole line of road finished and untinished was 
purchased at a sale decreed by the Circuit Court for the East- 
ern District of Missouri on the M4th day of April, ISa5, at 
which time fifty-five miles were in operation, since above date 
thirty-five [ 3) | miles more have been built and put in opera- 
tion, ten | lO] of which are under lease as above stated. 

Conpirion oF Roap Bep, BripGes And ROLLING 
srock. For details of their condition would refer you to 
superintendants, as fully set forth in statements marked “A,” 
“13.” alg 

Carian Srock, —The amount of preferred stock author- 
izcd IS of preferred S15 rf WM): of comion SB? P05 OO), 

Bonps.— Amount authorized S82. 700,000, 

HM ARNINGS.— The gross carnings for the ten months ending 
October Bi, TONG, WOlO. < ccccccsn PO 
ee eee vetesesce Sa 


Operating expenses same time 


Leaving net earnings........ rhaesaeeewns S2SO74AI 
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From this amount of net earnings there was spent in con- 
struction D274 AG, 0; making total expenditures from gross 
receipts SIOHYSOS.19 leaving a net balance of SO47.51. For 
detailed statements of the carnings you are respectfully re- 
ferred to statements.of general freight agent, marked «D,” and 
of general ticket agent marked “E.” 

A much larger amount might properly have been charged 
to construction but your managers have sought to keep this 
account as low as possible. It is however due them to state 
that a large amount of the sum placed to operating expenses 
was paid for right of way and other old claims. 

Liavnrriries.--The liabilities of this company on May 1, 1873, 
amounted to SO35.S07.03. secured by bonds and stock in the 
hands of the trustee, which indebtedness consists of $338,130.25 
furnished by A. B. Stone and associates, including interest up 
to May Ist, ISTS; SISS 724.41, including interest up to May 
Ist, ISTS, for material furnished by the Cleveland Rolling 
Mill Company ; SISUALS.G of bills pavable; S2,H00 to Joe! 
Thaver, with interest up to May Ist, ISTS: and’ SIVOL3.S0 
for services rendered to September tith, IS@S. In addition to 
these amounts there has been expended on the Clarksville ex- 
tension, under lease as heretofore referred to, the sum of 
SSOUTS.HO by Clifford, Roberts & Co... Hl S. Carroll & 
Co., and Carroll, MeIntosh & Co.; S5S.618.77 furnished by 
A. B. Stone. 

Contrracts.—Since the last annual meeting a sale of one- 
half interest in the Des Moines River Bridge has been made 
to the Missouri, lowa and Nebraska Railway Company for 
the sum of 815,764.43; also an agreement has been made with 
same company permitting them to use our track from Alex. 
andria to the Junction of the Keokuk and Des Moines Rail- 
wav and our yards at Keokuk, at a stated rental. 

The difficulty existing between the Wabash Railway Co., 
Hannibal Bridge Company, and this company, has been ad- 
justed. 

The rights of the respective purchasers of the Mississippi 
Valley and Western Railway has been determined by decree 


of the District Court of [.ce county, lowa, and one-half of the 


St at te ed 
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interests of Lewis Worthington in said purchase wherein he 
claimed 827,900, has been amicably adjusted for 85,000, and 
transferred to A. B. Stone for the company. 

At the last amiual meeting a suit: was pending in the name 
of James Shields against A. 1B. stone as trustee in said pur- 
hase, claiming over S7OO,Q00 which has been amicably ad- 
justed by the delivery to said Shields of Io of your bonds, 
with coupons to January, ISSI, inclusive, cut off, and 8125,000 
of vour stock, one-half preferred and one-half common, and 
the payment of S12,000 in twenty-four equal monthly pay- 
ments with interest at 6 per cent., and the interest in said road 
has been transferred to WA. BB. Stone as trustee for your com- 
pany. 

Hlenry S. Carroll held an unsecured claim against the M. V. 
& W. Roy for $2000 which .\. B. Stone as trustee deemed 
advisable to adjust and arranged with said Carroll that in the 
‘purchase of the Railway property he should be regarded as 
though secured by four bonds of the M. V.& W. Roy Co. of 
IS72 upon bis paying a sum amounting to about S600 which 
sum was paid, 

Your President and Directors would now request that the 
adjustment with Worthington, Shields and Carroll be approv- 
ed and confirmed. 

Would respectfully call vour attention to reports of superin- 
tendant Grthin in connection with statements from different 
departmetits under his supervision and control, Would also 
call vour attention to proposed extension of road to Dardenne. 
The cost of same and advantages to accrue therefrom and 
clearly shown in statement submitted by Grithn & Blood. 

Our acknowledgements are due to the superintendent and 
avents under him for their able management of the road. 

A. B. Stone, Pres’t. 
(Page 72.) 

Qn motion duly seconded the report of the President as 
read be approved and accepted and that the same be entered 
upon the records of the Company. 

On motion duly seconded the Preambles and Resolutions as 


adopted by the Board of Directors at Cleveland, Ohio, Nov. 


De? 


27, 1575S and the same are written in full upon pages 61,62, & 
63 of this record book were adopted unanimously by the fol- 
lowing: 

On motion the following* Preamble and Resolutions after 
being read were unanimously adopted. 

Whereas, the Board of Directors of this Company have 
submitted to the stockholder’s meeting for consideration the 
following Preamble and Resolutions (see pages 61, 62, 63) of 
this record and said Preambles and Resolutions now being 
fully considered by the stockholders. 

Resolved that the said Preamble and Resolutions be and 
the same together with said arrangements and adjustments 
therein mentioned be and the same are hereby approved and 
confirmed and adopted by this meeting of stockholders and 
that said A. B. Stone acts therein in all respects, be and: the 
same are hereby approved confirmed and adopted, 

On motion, duly seconded, the following preamble and reso- 
lution was unanimously adopted: 

Whereas, the amount of bonds authorized to be issued by 
the St. Louis, Keokuk and Northwestern Railway Company 
is greater than the respective business of the read will warrant 
the payment of interest upon; therefore, , 

Résolved, That the Board of Directors be and are hereby 
authorized at their discretion to reduce such amount to not less 
than S120) per mile of completed road between Keokuk 
and Dardenne. 

The mecting then proceeded to the nomination and election 
of seven directors. The following persons were nominated; 
Amasa Stone, W. HL. Harris, A. B. Stone, T. P. Handy, Geo, 
Edmunds, Jno, O. Roberts and A. L. Griffin. There being 
no other nominations the above named gentlemen were unan- 
imously elected by the following vote, 13.275.08-100 shares, 
in their favor; none against. There being 16,000 shares out- 
standing the above was a majority of the whole number and 
the gentlemen above named was thereupon declared unani- 
mously clected. 

Adjourned, I}. B. Boop, Secretary. 
GEo. Epuunps, Chairman. : 
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Room No. 1, Cushing’s Block, 
Cleveland Ohio, 


Jan. 2S, INSG4. 
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A meeting of the Board of Directors of the St. Louts, Keo- 


kuk- and Northwestern Ratlway Company was held at the 
thove date and plaice. 
Present Messrs. A. B. Stone. Amasa Stone, T. P. Hlandy. 


W. TTL. Tharris. Geo. Edmunds and uA. L. Grittin. 


Qn motion it was ordered that an Executive Committee of 
three be appointed, of which the President shall be: chair- 
man. Messrs. .Amasa Stone and T. P. Handy were there- 
TO appointed to act with the President, .\. Be. Stone, as such 
committee, 

The following resolution being read and seconded, was 
duly adopted : 

Resolved, That A. L. Grittin be and is hereby authorized to 
contract for such ties as may be required to complete the road 
trom Clarksville to Dardenne, and also secure the right of 
wav through Louisiana. 

The following resolution was then offered and after reading, 
duly seconded and adopted : 

Resolved, That A. L. Geittin, Superintendent, be and is 
F hereby authorized to negotiate a contract with the St Louis. 
Kansas City and Northern Railway Company on behalf of 
this company for trackage from Dardenne to St. Louis Bridge, 
tolls, terminal charges, and hauling of trains of this company, 
subject to the approval of il committee consisting of Amasa 
Stone, Dan P. Eels and TT. P. Handy and the President of 
this company, is hereby authorized to execute any such con- 
tract as shall be approved by a majority of said committee, 
and cause the same to be countersigned by the Secretary and 
sealed with the corporate seal of this COMpPany. 

The following resolution was offered, read, seconded and 
duly adopted: 

Resolved, That the cars of this company be relettered, the 
present lettering being printed over or taken off, and the 
words, “Keokuk and St. Louis Line,” or the initials thereof 


of 45, i." printed thereon. 


-o 
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That the bill-heads used by the company shall be printed 
“Keokuk & St. Louis Line” in large letters, but in the bill-heads 
shall be shown that the contract of shipment ts with the St. 
Louis, Keokuk and Northwestern Railway Company, 

The following resolutions and preambles were then offered 
and after being read were seconded and in due form adopted: 

Whereas, the St. Louis, Keokuk and Northwestern Rail- 
way Company is indebted to divers parties in large amounts 
most of which is now due for which debts a large number of 
its bonds of November Oth, Sto, are pledged and said 
compapy being unable without placing its bonds, to pay said 
debts, said bonds are in danger- of being sacrificed under said 
pledges. ; 

W hereas, also it is believed to be for the interest of’ said 
company and its stockholders to complete its road to Dardenne 
requiring an outlay of $475,00Q0,and said company is unable 
without placing said bonds, to so complete its road and, 

Whereas, the directors of said road have with the consent of 
parties holding said pledges, decided to change the said bond 
of Nov. 10, 1875, from a first mortgage bond of $20,000 per 
mile to a first mortgage bond of S12,Q00) per mile 
and an income bond of $S,Q00> per mile and offer the 
same to the stockholders in the ratio of 3-5 first mortgage 
bonds and 2-5 income bonds at the rate of 90 cents on the dol- 
lar to raise the money to pay said debts and complete said 
road, 

Therefore Resolved, That the president of this cormpany 
and the trustee in said mortgage be and are hereby instructed 
to proceed at once to change said bonds pursuant to the reso- 
lution of instructions of this day and offer said bonds to each 
stockholder 3-5 of first mortgage bonds and 2-5 income bonds 
inthe ratio such stockholder owns stock and request him to 
purchase the same and that such stockholder have the time 
to make such purchase until the first day of March, IS79, at the 
rate of »0) cents on the dollar face value of both classes of 
bonds coupons being cut off but not including the January 
coupon of ISSO, the purchaser to provide for and pay any in- 


terest coupons on said bonds so purchased by him due fan. 


Hos 


1, ISSO, July 1, ISSO, and Jan. 1, INST. So that the company 
shall have no interest to pay on any of said) bonds until the 
interest coupon due July . ISST. and the persons or parties pur- 
chasing said bonds to receive im licu of interest the net carn. 
ings of said railway over and above operating expenses, re- 
pairs, replacements, renewals and taxes from the first dav of 
Jenuary, 1S7%, to the first day of January, ISST. 

That whatever amount of said bonds not then sold shall for 
thirts day s thereafter be offered at the same rate to any of said 
stockholders in ratable proportion who may choose to pur- 
chase the same and after that date if any of said bonds remain 
unsold, said president and trustee may offer to any person de- 
siring to purchase, at such rate as in their-judgment they deem 
best, not less than the rate aforesaid, 

This resolution being conditioned that there shall be suth- 
cient) subscribed and paid upon the purchase of said bonds to 
pay the present debt and complete said road which requires as 
of January 1, 187g about $1,250,000.00, 

Resolved, that the monies so realized shall be applied at 
once to the payment of said debts and completion of said road 
to Dardenne under the direction of the President of the Com- 
pany. 

Resolved, That inoffering said bonds to the stockholders 
said offer and request to purchase be accompanied with a print- 
ed copy of the resolution of this date in relation to change of 
honds and of this Preamble and Resolution, 

The following Resolutions were there read and on motion 
duly seconded unanimoushs adopted. 

Resolved, That the issue of ?.700 bonds of this company, 
dated November 10, IS75, together with the coupons thereto 
respectively attached, be divided into Firsts and Income bonds, 
as follows: The first 1620 of said bonds numbered 1 to 1,620, 
inclusive, shall be tirst mortgage bonds and the interest coupons 
thereto attached, coupons of first mortgage bonds; and the last 
L,OSO of said issue of bonds numbered from 1.671 to 2.700, in- 
clusive, shall be income bonds and the coupons thereto attached 
shall be income coupons. That the officers and agents, together 


with the trustee named in the mortgage securing said bonds, 
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and who signs the trustee's certificate thereon be and are here- 
by prohibited from issuing said income bonds, except upon 
the condition that there shall first be printed on the back of 
each of said income bonds, with a reference thereto printed on 
the face of each bond and COUPON its follows: On the back 
of cach bond shall be printed the following words: “This 
“bond and its coupon, issued only 0) the CApPFess condition 
“that ncither the principal of this, nor any coupon, or any in- 
“terest thereon, is pavable, notwithstanding the face thereof, 
“except out of the net earnings of the St. Louis, Keokuk and 
*Northwestern Ry, over and abo c operating CAPCHSes, in 
“cluding: repairs, renewals, replacements, improvements, and 
“taxes, together with interest coupons attached to the first 
“1.620 of the issue of bonds numbered from L to 1620. in- 
“clusive, and this bond, its interest coupon and interest there- 
son shall then only be entitled to payment from the excess of 
“such net earnings after deducting therefrom the payment of 
“such operating expenses, repairs, renewals, replacements, im- 
“provements, taxes and interest coupons attached to said first 
“1,620 bonds, but the interest coupons attached to this and ‘the 
“other last 10S0O of this issue of bonds shall be entitled to be 
“paid from such excess of net earnings, after payments afore- 
“said, before any dividend is made to stock. The holders of 
“this bond and coupons receives and accepts the same, subject 
“to the foregoing conditions. This condition applies to the 
“L.OS0 of this issue of bonds numbered from 1.621 to 2.700, 
“inclusive, together with the coupons attached to said bonds.” 


’ Dan P. Eevs, Trustee. 


(on the face of cach of said Income Bonds shall be printed in 
red ink the words “Income Bonds,” and “This Bond is issued 


only upon the conditions printed on the back thereof, D. P. 


Eels, Trustee.” 

On the face of each coupon attached to said LOSO Income 
Bonds shall be printed in red ink the words “This coupon is 
“issued upon the conditions printed on the bond of the num- 
“ber of this coupon.” 


Qn the back of each issue of bonds numbered from 1 to 


eee ae 
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|,620 inclusive, shall be printed the words, “The first 1620 of 
this issue of bonds, numbered from 1 to 1,620) inclusive only 
are First Mortgage Bonds, the last 10S0 of this issue of 
bonds, numbered from 1,621 to 2.700) inclusive, were before 
issued chaaged to Income Bonds, and neither principal, inter- 
est Coupons or interest thereon are payable except from the 
net earnings of the St. Louis, Keokuk & Northwestern Rail- 
way after payment of operating expenses, repairs, renewals. 
replacements, improvements, taxes and interest coupons “at 
“tached to the first 1.60 of this issue of bonds numbered from 
“1 to 1,620 inclusive, and then only out of the excess of such 
“net earnings. The clause in the mortgage securing this ts- 
“sue of bonds providing for sinking fund is by concurrence of 
“all concerned, by order of the Board of Directors suspended 


‘until the first dav of January, PSiO.” 
“Dan, P. Eevs, Trustee.” 


o & r . . . . 
Phe following resolution was thereupon submitted and on 


motion duly seconded, adopted : 


Resolved, That in consideration of the change of the bonds 
this day pron ided for, the clause in the mortgage of this com- 
pany of November 10, 1S75, relating to sinking fund be and 
the same is hereby suspended until the first day of January, 
IS8O, and it is onlered that a notice thereof be printed on cach 
of the bonds, secured by said mortgage, numbered from 1 to 


1.620 inclusive. 


The following resolution was offered and being duly sec- 


onded was unanimously adopted : 


Resolved, That Amasa Stone and W. H. Parris be and are 
hereby appointed a committee to examine and approve the 
several accounts submitted by A. B. Stone. 

A. B. SrTone, 
President. 

Attest: 

I. 


B. Broop. 


UNITED STATES OF AMERICA. 
THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF IOWA. IN EQUITY. 


The Peninsular Iron Company, 
Abel Whitney, as Trustee, | 
ef al... | 
Comp! cinants, 
Vs. Stipulation, 
Andros B. Stone, The St. Louis, 
Keokuk and Nesthestiiern 
Railway Company ef a/., 
Defendants, 


Itis hereby stipulated and agreed between the parties here- 
to, that, in order to save time, expense and trouble in taking 
testimony, the following statements are admitted as facts 
without dispute in said cause, viz.: 

The Bank of Skaneateles is and for ten vears last past has 
been a corporation organized under the laws of the State of 
New York, and a citizen of said State of New York. 

That during all that time and until his death as hereinafter 
stated and admitted, Joel Thayer was the President of said 
Bank of Skaneateles,. 

That the allegations of the petitions of the said Bank of 
Skaneateles, on file in this cause, in regard to the 10th paragraph 
of the bill of complaint filed herein are true. 

And that the allegatrons of said petition in regard to the L4th 
paragraph of said bill and the 2Sth paragraph of said bill are 
true. 

And that said sum of seven thousand four hundred and two 
4-100) dollars in said petition mentioned was the money of 
said Bank of Skaneateles, and not the money of said Thaver, 
asin said petition alleged (are true as in said petition alleged. ) 

And that said Joel Thaver died testate, May 1%, TSS1, as in 


said petition alleged, and that the allegations of said petition in 
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regard to administration upon his estate are true as in said pe- 
tition alleged. 

That the letters hereto annexed and marked respectively ex- 
hibits 1 — were found among the papers of said Joel Thayer after 
his death, and it is further stipulated and agreed that while the 
said defendants ha. notice that the bonds had been originally 
delivered to said Bank of Skaneateles as stated on the gth page 
of the printed copy of the petition in Stone vs. Fallon, 
vet, the said defendants had no further or other notice . that 
the bank of Skaneatles had any claim to said 30 bonds or 
that it had furnished the $7402.50 dollars paid in by said Thay- 
er on said purchase, except that said Thayer was President. of 
said Bank, and it is further admitted that when the bonds were 
offered to the parties intended in the purchase at 50 cents on 
the dollar the said Thayer laid the matter before the bank of 
Skaneateles and it refused to take any of said bonds and there- 
upon said Thayer took the proportion of said bonds allotted to 
him at said price. 

Andit is further admitted, that said Thayer individually 
and not for said bank paid to said Stone $2600.00 on February 
ist 1876 to be used for construction and that said $2600.00 
and interest were repaid to said Thayer by said Stone out of 
the proceeds of the sale of bonds, and it is further stipulated 
that the facts alleged in said petition in regard to the release and 
conveyance by the representation of Thayer to the Bank may 
be proved by the complainant producing at the hearing of said 
cause the instrument itself without formal proof of its execu- 

Dated, Dec. 28 1882. 
W. A. UNpERwoopn, for Compl’ts. 
ANDERSON Bros. & Davis, Attys for Def’ts 


tion being required. 


Exhibit | to stipulation of Dec. 28, 1882. 
EXHIBIT 1. 
(i. P. Barnett. ) 
Cleveland, O., May 21, S75. 
J. Thaver, Esq., 
Dear Sir: A. B. Stone, as trustee, &c., on April 14th, 
1870, purchased the Mississippi Valley and Western Railway 
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property at $612,500. There is between 55 and 57 miles in 
operation from Keokuk to Hannibal. From Hannibal to 
Dardenne (at connection with St. L., A. CGC. & N. R’y,) is 774 
miles, of which about 67 miles are graded. There must be 
paid June 17, 1S75,0n purchase $255,000. It will cost to com- 
plete from Hannibal to Louisiana, 25 miles and equipments, 
$300,000, and to complete from Louisiana to Dardenne 
$440,000, It is proposed to bond the road 135 miles at SIS,- 
OO per mile, and issue preferred stock $10,000, and common 
stock $17,000 per mile, 87,000 of last to be held and sold for 
further equipment, &c. Parties interested in purchase, it ts 
expected, will get, when road is completed, bonds for the or- 
iginal amount of debt; also pro-rate of stock. All securities to 
be controlled by company until road is completed, then divis- 
ion. Temporary mortgage to be used to raise means to pity 
for property and complete to Louisiana, 
Respectfully, G. Epmunps, JR., 
_ [| Memorandum on back: On the 30 bonds we get $25,200. 
When all money we advance it is to be paid back with inter- 
est, will have to furnish by the 17th of June, $7,400, and when 
the road is completed will have our proportion of stock. | 
ENHIBIT 2. 
To Strieputatrion or Dec. 28, TSS2. 
Chicago, September 7, IS75. 
Joel Thayer, Esq., 

Dear Sir: —-Yours of the 30th, ult. is at hand. I did not 
conclude any sale of the bonds on account of Duncan, Sher- 
man & Co.’s failure, which created a temporary panic among 
the men with whom I was figuring. They seemed to be sat- 
isfied with the security offered, and aske? that they might 
have until November to investigate further and decide whether 
they would take hold of it, which I granted, not deeming it 
wise to look up new parties after such an expression of | satis- 
faction. A party has already arrived in New York to make 
further investigation. Truly Yours, 

A. B. STONE. 
| Memorandum on back: A. B. Stone, Sept. 7, 1875. | 
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ENHIBIT 3. 
To SrreuLation or Dec. 28, ISS2. 
(By Chas. Scates. ) 
64 Wall Street, New York, Oct. 11, 1875. 
Joel Thayer, Esq. | 
Dear Sir—-Yours of the Ist is at hand. The securities are 
not ready for delivery for the reason that the text of the mort- 
gage to be furnished by parties abroad who propose to take the 
bonds has not vet been furnished. Until that is done we can- 
not get up the bonds. I hope to have it in three or four days. 
Truly yours, 
A. B. STONE. 


ENHIBIT 4. 
To SripuLATION or Dec. 28, ISS82. “y 
(By Chas, Scates. ) 
New York, Nov. 19, 1875. 
Joel Thayer, Esq. 

Dear Sir——Yours of the 9th is at hand. The mortgage has 
been agreed upon and the bonds are now being engraved, but q 
they will not be finished under six or eight weeks. We have 
concluded to finish the line from Hannibal to Louisiana——25 
miles—in order to make a St. Louis connection, and want F 
$200,000 for that portion. Will you contribute your propor- 
tion? 

We hope to have it done in sixty days. 
Truly yours, 
A. B. Stone. 
[| A. B. Stone, Nov. 19, ISt5 
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Aprian, February IS, IST. 

GENTLEMEN: Inclosed please find copies of resolutions of 
the St, Louis, Keokuk & Northwestern Railway Company, 
also form of subscription, also letter from A. B. Stone, Presi- 
dent, showing the pro rata required of each stockholder. 
This is an unexpected demand, and of so much importance to 
the creditors of the Adrian Car and Manufacturing Company, 
that we deemed it for your interest to request you to meet us 
at Adrian on the 25th of February, at noon, when Judge Ed- 
munds, Attorney of the road, will explain to you the necessi- 
ties and advantages of extending the road, and you can advise 
what you wish us todo in the premises. We, as assignees, 
do not deem it wise to enter into this new arrangement with- 
out the concurrence and approval of a@// the creditors, and 
shall not do so. You will, therefore, signify your approval 
or disapproval in writing, or by your presence in person, or by 


some one duly authorized to speak for vou. 


We also desire your presence for consultation in regard to 
the general condition of the estate in our hands, the settlement 
of which has been greatly delaved by litigation, some of 
which is still pending. 

Truly yours, 
WILCOX, CARPENTER & SWORDS, 


As Assignees. 
Sr. Louis, KEoKUK & Nortruwekstrern RAtway Co, 
PRESIDENTS OFFICE, 92 WILLIAM ST., N.Y. 
JANvUARY 2Oth, IS7TY. 
To Wilcox, Carpenter & Swords, Assignees, 
Stockholders in the SZ. Louts, Aecokuk ri Northwestern 


Railway Company. 


With this please find copy of a set of resolutions passed by 
the Board of Directors of said Company, together with an 
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agreement to subscribe for bonds, which will explain them- 


selves. 


The Company is now considerably in debt for moneys fur- 
nished for construction south from Hannibal, and other im- 
provements of its road, and is unable from its earnings to pay. 
oO derating expenses and said debt, or even the interest thereon; 
but it is believed that by the expenditure of about S500,000 
in construction of the road to Dardenne, improvement of old 
road bed and equipment, that the road will be able to pay 
operating expenses and interest on a bonded debt of $12,000 
of first mortgage per mile, and possibly on the income mort- 
gage of $8,000 per mile—and that without the completion and 
equ pment of the read the Company will never be able to pay 


mach, if any more than operating expenses. 


The Directors, therefore, passed the resolutions enclosed; 
and in carrying out those resolutions, I herewith present to 
you the enclosed agreement to purchase bonds, for you to 
subscribe for such number of bonds as you may be entitled to 
purchase under those resolutions. ‘To determine that amount 
I have pro-rated the bonds to be sold among the respective 


holders of stock. 


Under that pro-rata, you as the holder of 835 33-100 shares 
of stock, are entitled to subscribe for $135.550.49 of bonds, 
th-ee-fifths First Mortgage Bonds, and two-fifths Income 
Bonds; and the money required from you, if you take the 
whole amonnt pro-rated to you will be $67,780.24: You can 
subscribe for all, or any part thereof, so as to give you even 
bonds at the rate of 50 per cent face value of the bond, three- 


fifths First Mortgage, and two-fifths Income Bonds. 
> 


You have until March first to subscribe. After that date, 


ee 


~@ 
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the bonds unsold are offered to any stockholder desiring to 
subscribe, at the same rate, for thirty days, unless all should 
be sooner sold; and if any remain unsold after this time, they 
will be offered to any person desiring to purchase at such rates 
as the President of said Railway Company and the 7vrzstee 


insaid mortgage may then determine, not less than the rate 


aforesaid. 


Please subscribe at once or endorse thereon “Refused,” 
sign such refusal and return to me, at 52 William Street, 


New York. Respectfully, 
A. B. STONE, President. 


EXHIBIT B, FRANK Ro PAYNE, 


St. Louts, KrEokuk & NorTHWESTERN RAILWAY Com- 
PANY’S OFFICE. 
JANUARY 2th, IS7Y. 
The following Resolutions were adopted by the Board of 
Directors this day: | | 
A. B. STONE, President. 
Resolved, That the issue of 2700 bonds Dy this Company, 
dated November 10th, 1S75, together with the coupons there- 
to respectively ‘attached, be divided mto /7rsts and /ucome 


bonds, as follows: 


The first 1620 of said bonds, numbered from | to 1620 in- 
clusive, shall be /¢rst VWortgage Ponds, and the interest 
coupons thereto attached, coupons of Lirst Mortgage Londs, 
and the last LOSO of said issue of bonds, numbered ftom 16%] 
to 2700 inclusive, shall be /xvcome Ponds, and the coupons 


thereto attached shall be /zconme Coupons. That the officers 
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and agents of this Company, together with the Trustee named 
in the mortgage securing said bonds, and who signs the 7ras- 
tee’s certificate thereon, be and are hereby prohibited from 


issuine said /rcome Ponds. except upon the conditions that 


there shall first be printed on the back of cach of said /rcome 


Ponds, with a reference thereto printed on the face of each 
bond and coupon as follows: Onthe back of each bond shall 


be printed the following words: 


“This bond and its coupons issued only upon the express 
“conditions that neither the principal of the bond, nor any 
“coupon, or any interest thereon ts payable, notwithstanding 
“the face thereof, except out of the net carnings of the St. 
“Louis, Keokuk & Northwestern Railway, over and above 
‘operating expenses, including repairs, renewals, replacements, 
‘improvements and taxes, together with interest coupons at- 
“tached to the first 1620 of this issue of bonds, numbered from 
“1 to 1620 inclusive—-and this bond, its interest coupons and 
“interest thereon, shall then only be entitled to payment from 
“the excess of such net earnings after deducting therefrom the 
“payment of such operating expenses, repairs, renewals, re- 
“placements, improvements, taxes and interest coupons at- 
“tached to said first 1620 bonds-—but the interest coupons 
“attached to this and the other last LOSO of this issue of bonds 
“shall be entitled to be paid from such excess of net earning 
“after payments aforesaid, before any dividend is made to 
“stock; the holder of this bond and coupons receives and 
“accepts the same subject to the foregoing condition. This 
‘scondition applies to the last LOSU of this issue of bonds, num- 


“bered from: 1621 to 2700 inclusive, together with the 


“coupons attached to said bonds. 


D. P. Eres. Trustee. 
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On the face of said Zvcome Ponds shall be printed in. red 
ink the words “/zcome Lond,” and “This bond is issued only 


upon the conditions printed on the back thereof.” 


D. P. Exxs. Trustee. 


On the face of cach coupon attached to said LOSO) /comze 
Bonds shall be printed in red ink the words: This coupon 
issued only upon the conditions printed on the bond of the 


number of this coupon, 


On the back of each of this issue of bonds numbered from | 
“to 1620 inclusive, shall be printed the words: The first 
“1620 of this issue of bonds numbered from | to 1620 inclu- 
“sive, only are /irst Mortgage Bonds; the last 1OSO of this 
sissuc of bonds numbered from [621 to 2700 inclusive, were 
“hefore issued, changed to /vcome Ponds, and neither princi- 
“pal, interest coupons, or interest thereon, are payable except 
“from net carnings of the St. Louis, Keokuk & Northwest- 
sern Railway, after payment of operating expenses, repairs, 
“renewals, replacements, improvements, taxes and interest, 
“coupons attached to the first 1620 of this issue of bonds num. 
“bered from | to [620 inclusive, and then only out of the 


. ss 
“excess of such net carnings. 


“The clause in the mortgage securing this issue of bonds, 
“providing for sinking fund, is, by concurrence of all concern- 
soc], by order of the Boarel of Directors, suspended until the 
“first dav of January, TS.” 

D. P. Eevs, 7restee. 

Filed June Zoth, ISS3. 


H. K. Love, Clerk. 


By Erie J. Leecn, Deputy. 


, 
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Resolved, That in consideration of the change of bonds this 
day provided for, the clause in the mortgage of this Company? 
of November 10, IS75, relating to sinking fund, be and the 
same is hereby suspended until the first day of January, [SUO, 
and it is ordered that a notice thereof be printed on cach of 
the bonds secured by said mortgage, and numbered from 1 to 


16°20 inclusive. A. B. Stones, President. 


WuHereas, The St. Louis, Keokuk & Northwestern Rail- 
way Company is indebted to divers parties in a large amonnt, 
most of which is now due, for which debts a large number 
of its bonds of Nov. 10, 7°73, are pledged and said Company 
being unable, without placing its bonds, to pay said debts, said 


bonds, are in danger of being sacrificed under said pledges: 


WHEREAS, Also, it is believed to be for the interest of said 
Company and its stockholders to complete its roudl to Dar- 
denne, requiring an outlay of $475,000, and) said Company is 
unable, without placing said bonds, to so complete its road: 


and, 


WuereEAs, The directors of said road have, with the con- 
sent of parties holding said pledges, decided to change the said 
bond of Nov. 10, °75, from a first mortgage bond of $20,000 
per mile to a first mortgage bond of $12,000 per mile and an 
income bond of SS,Q00 per mile, and offer the same to the 
stockholders in the ratio of three-fifths first mortgage bonds 
and two-fifths income bonds, at the rate of fifty cents on the 
dollar, to raise the money to pay said debts and complete said 


road; therefore, 


Resolved, That the President of this Company and 
Trustee in said Mortgage be and are hereby instructed to pro- 
ceed at once to change said bonds pursuant to the resolution 


> 
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of instruction of this dav. and offer said bonds, to each stock- 


holder three-fifths first mortgage bonds and two-fiths income 
bonds, in the ratio such stockholder owns stock, and request 
him to purchase the same, and that such stockholder have the 
precedence to make such purchase until the first day of March, 
IS7%, as the rate of fifty cents on the dollar, face value of both 
classes of bonds -coupons being cut off to, but not including, 
the January coupon of ISSO, the purchaser to provide for and 
pay the interest coupons on said bonds so purchased by him 
due January ist, tSSo, July Ist, tSSo, and January ist, rS1, 
so that the Company shall have no interest to pay on any of 


said bonds until the interest coupon due July ist, SSi; and 


the persons or parties purchasing said bonds to receive in lieu 


of interest the net earnings of said railway, over and above 
operating expenses, repairs, replacements, renewals and taxes, 
from the first day of January, 1879, to the first day of January: 
iSSi. Phat whatsoever amount of said bonds not then sold 
shall for thirty days, thereafter, be oflered at the same rate to 
any of said stockholders, in ratable proportion, who may 
choose to purchase the same; and after that date, if any of 
said bonds remain unsold, said President and Trustee may 
offer to any persons desiring to purchase, at such rate as in 
their judgment they deem best, not less than the rate aforesaid; 
this resolution being conditioned that there shall be sufficient, 


subscribed and patil upon the purchase of said bonds to pay 


‘the present debt and complete said road, which requires, as of 


January ist, 1S7q, about $1,2S0,000, 


Resolved, The moneys so realized shall be applied at once 
to the payment of said debts and the completion of said road 
to Dardenne, under the direction of the President of this 


Company, with the concurrence of the Executive Committee. 


Resolved, That in offering said bonds to the stockholders, 


said offer and request to purchase be accompanied with a 
printed copy of the resolutions of this date, in relation to 


chanze of bonds, and of this preamble and resolutions. 


The undersigned, cach for himself, and for no other, agrees 
with each other person signing this agreement, or any dupli- 
cate thereof, and also with the St. Louis, Keokuk & North- 
western Railway Company, that he will at once purchase 
from the said St. Louis, Keokuk & Northwestern Railway 
Company, the number of its bonds of Novy. 10, IS75, to be 
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3-5 first mortgage bonds, and 2-5 income bonds provided by 
resolution of the Board of Directors of sail Railway Com- 
pany, passed this day, and pay therefor fifty cents on the 
dollar of face value of said bonds, coupons being cut off to, 
but not including the coupons due January Ist. ISSO, and pay 
therefor in twenty-four equal monthly payments, commenc- 
ing with the 28th day of February, 187; that is, pay to said 
Company four and one-sixth per cent of the whole sum sub- 
scribed on the 25th day of each succeeding month, It is 
azreed among the parties signing this agreement, and with 
said Railway Company, that until January ist, mSSr, the 
party subscribing shall provide for and pay the coupons upon 
the bonds for which he subscribes, due January ist, 1SSo, 
July Ist, 1SSo, and January Ist, ISS1, and the signers of this 
agreement shall receive the net earnings of said Railway over 
and above operating expenses, repairs, replacements and 
taxes, from January Ist, 157%, until January Ist, ISSI, to be 
divided in proportion to the number of the bonds so purchased. 
Upon the payment by any subscriber hereto of the sum of 
$2500, or any multiple thereof, the party so subscribing and 
paying shall be entitled to receive bonds 3-5 first mortgage, 
and 2-9 income, at their face value to the amount of such pay- 
ment, the trustee holding the balance so paid for, to secure 
full payment of subscription until all is fully paid; then all 
bonds subscribed for by such subscriber shall be delivered. 


It is understood that this agreement is predicated upon an 


arrangement being made between the said St. Louis, Keokuk 
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& Northwestern Railway Company and the St. Louis, 
Kansas City & Northern Railway Co., for trackage be- 
tween Dardenne and St. Louis, The party signing this 
agreement, hereby subscribes for the number of bonds, and 
agrees to pay the sum of money to said St. Louis, Keokuk & 
Northwestern Railway Company, set opposite to his name 
below upon the terms and at the time hereinbefore stated, 
and that he will provide for and pay the coupons to the bonds 
subscribed for by him, due January Ist and July Ist, ISSO, 
January Ist, ISSI. 

This agreement is not to be binding until 2o7o of) said 
bonds are subscribed for by responsible parties—the whole 
amount required being S1.2S0,000, 


Parties paying their payments before due, shall be entitled 
to interest at the rate of seven per cent on the amount so pre- 
paid, until due: and if any party fails to pary his payments 


when duc, he shall pay seven per cent thereon until paid, 


Snbscribers’ Names. No. of Bonds Purchased, Amount to be laid. 


Sr. Louis. KEeokuk & NORTHWESTERN RAILWAY. 
President’s Othee, 52 William Street, New York. 
Peper ary 3d, 187%. 


Messrs. Wilcox, Carpenter & Swords, Assignees, .Adrain 


(‘ar Co., A\drain, Mich.: 


GENTLEMEN: I herewith enclose circular letter, with copy 
of resolutions and subscription paper. referred to therein, It 
is of the utmost importance to all parties interested, that the 
road be completed at once to Dardenne, as we are now but 
little more than carning expenses, in consequence of being 
obliged to pay 65 per cent of the gross earning on all our St. 
Louis business to another road and for bridge tolls and ter- 


minal charges at St. Louis. 
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With the road completed to Dardenne, we will have to 
pay only 35 per cent to another road for bridge tolls, track- 
age and terminal charges, at an additional cost of not exceed- 


ing 10 per cent for operating expenses. 


You can readily perceive the gain by completing the road 
as propcsed., 


Please reply as soon as possible. 
Very respectfully, 


A. B STONE, President. 


$600,000 MORTGAGE TO DAN P. EELS. 


Th’'s Indenture, made this twenty-second of June, in the 
year one thousand eight hundred and seventy-five, by and be- 
tween the St. Louis, Keokuk and Northwestern Railway 
Company, (a corporation duly organized) party of the first 
part, and Dan. P. Eels, of the City of Cleveland, County of 
Cuyahoga and State of Ohio, Trustee; Whereas, Andros B. 
Stone of the City, County and State of New York, did on 
the 14th day of April, in the year 1S75, purchase all and sin- 
cular the railway franchises, property aud effects of the 
Mississippi Valley and Western Railway Company, at a 
sale thereof made by the Master in Chancery of the Circuit 
Court of the United States for the Eastern District of Mis- 
sourl, under and in pursuance of a Decree of the said Court 
duly made and entered on the 27th day of January, in the 
year IS7., in a cause in equity then pending in the said Court, 
wherein James M. Walker, J. Alder Ellis and Amasa 
Stone, Junior, were Complainants, and the said Mississippi 
Valley and Western Railway Company and others were de- 
fendants. 


Whereas, also the said Andros B, Stone in such purchase, 


acted as Trustee for himself and other holders of Bonds of 


--~ 


Zw 


ci 
» 
‘yy 


673 


suid Mississippi Valley and Western Railway Company; 
Whereas, also under and by virtue of the authority of a ma- 
jority of those in interest with him in the said purchase, the 
said Andros B. Stone, as such Trustee, has for a good and 
valuable cousideration, duly sold, assigned, transferred, con- 
veyed, granted and set over unto the party hereto of the first 
part and its successors, by deed bearing even date herewith, 
all and singular the railway franchises, property and effects 
of the said Mississippi Valley and Western Railway Company, 
as the same are more particularly hereinafter described. 


Whereas also, the said Andros B. Stone and those in inter- 
est with him, as aforesaid, have duly nominated and appointed 
the party hereto of the second part, as their Trustee to re- 
ceive for them the consideration or purchase money so as 
aforesaid to be paid by the party hereto of the first part for 
the sale and conveyance by the said Andros B, Stone to it of 
the aforesaid railway franchises, property and effects; 


And Whereas, the said St. Louis Acokuk ana North 
western Railway Company, the party hereto of the first part 
is justly indebted to the said Dan, P. Eels, Trustee, the party 
hereto of the second part, in the sum of six hundred thousand 
(GOO,000) dollars or one hundred and twenty thousand 
pounds sterling money, payable in gold coin, as evidenced and 
secured to be paid by its several certain promissory notes, as 
follows, that is to say —forty (40) notes, all bearing date 
July Ist, 1875, and payable at the American Exchange Nation- 
al Bank in the City of New York, in the County and State 
of New York, in gold coin, drawing interest at the rate of 
seven per cent per annum, pavable semi-annually at said Bank 
in like gold coin, in the city of New York aforesaid, payable 
to the order of the said Dan. P. Eels, Trustee, (and to be en- 
dorsed by him as such Trustee, without any personal liability 
on his part, in any event,) which said notes are numbered 
from one (1) to forty (40), both inclusive, and each of 
which notes has three interest coupons thereto attached; the 


said notes numbered from one (1) to ten (10) inclusive, being 
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for the sum of twenty-five thousand dollars (25,000) or five 
thousand pounds sterling money each; those numbered from 
eleven (11) to twenty (20) inclusive being for twenty thous- 
and dollars ($20,000), or four thousand pounds sterling money 
-each; those numbered from twenty-one (21) to thirty (50) 
inclusive being for the sum of ten thousand dollars ($10,000), 
or two thousand pounds sterling money each; and those num- 
bered from thirty-one (31) to forty (40) inclusive, being for 
the sum of five thousand dollars ($5,000), or one thousand 
pounds sterling money each; a copy of the said several notes, 


amounts being omitted, is as follows: 


KEOKUK, lowa, JULY Ist, IS75. 


Two years after date, The St. Louis, Keokuk & North- 
western Railway Company promises to pay to the order of 
Dan. P, Eels, Trustee, the sum of. Dollars, or 
ee pounds sterling money, in gold coin, at the Ameri- 
ean Exchange National Bank, in the City of New York, with 
interest at the rate of seven per cent per annum, pavable semi- 
annually, in cold coin, the interest for the first crghteen months 
being represented by three coupons hereto attached, which 
coupons being paid the interest represented by them, and each 
of them is paid. This note is one of a series of Forty notes 
for varying amounts, (accumulating six hundred thousand 
dollars, jall secured by mortgage duly made by the maker 


hereof, bearing even date herewith, for value received. 


Sr. Louis, Keokuk & NortruwesTERN Ry. Co 


by President. 
rie da (COPY COUPON, ) Re eckne un an 


The St. Louis, Keokuk and Northwestern Railway Co. 


On the first day of January, A. D. 1875, will pay to the 
sum of ———--—- Dollars, or - pounds, sterling money, 


in gold coin, at the American Exchange National Bank, 


; 
‘ 


; 
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in the city of New York, being, six months interest on its 
note No, ———— dated July Ist, 1875, for 


Sr. Louis, KEoKUK & NORTHWESTERN Ry. Co. 


By , President. 


Coupon No. 2, for the second and third six months interest, 


being in like form, dates only being changed. 


The last six months’ interest beine payable with the prin- 
g pay | 


cipal of the several notes. 


All of which aforesaid notes were made, executed and de- 
livered to the said party of the second part in payment for 
the said railway franchises, preperty and effects, sold and 
conveyed to the said party of the first part, by the said An- - 


dros B. Stone, as aforesaid. 


Now this Indenture witnesseth, that the said S¢. Loads, 
Keokuk & Northwestern Railway Company, the party of 
the first part, for the better securing the payment of the said 
sums of money mentioned in the said promissory notes, with 
interest thereon, according to the true intent and meaning 
thereof, and also for and in consideration of the sum of one 
dollar, to it in hand paid by the said Dan. P. Eels, Trustee, 
the party of the second part, at or before the ensealing and 
delivery of these presents, the receipt of which is hereby ac- 
knowledged, has granted, bargained, sold, released, conveyed 
and confirmed, and by these presents does grant, bargain, sell, 
release, convey and confirm unto the said party of the second 
to his successors and assigns forever, all the said railway 
franchises, property and effects which formerly belonged to 
the said Mississippi Valley and Western Railway Company 
and which were sold and assigned to the party hereto of the 
first part, by the said Andros B. Stone, as aforesaid, consisting 
in the main of a completed Railroad from Keokuk, Lowa, to 
Hannibal, Missouri, Fifty-five (55) miles with the rolling 
stock of said Railroad, consisting of four Locomtives, three 
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passenger cars, two baggage cars, and one hundred and forty 
Box, Stock and Flat Cars, also about sixty-seven (67) miles 
of graded and partially bridged road bed between Iannibal, 
Missouri and Dardenne, Missouri, at a connection with the 
St. Louis, Kansas City and Northern Railway, and also all 
the material on the line of said road, being the same railway, 
franchises, property and cffects so as aforesaid conveyed to 
the said party of the first part by the said Andros b. Stone, by 
deed or instrument bearing even date with these presents which 
are given to secure a portion. of the consideration or purchase 
money in the said deed or instrument mentioned, to have and 
to hold the above granted and described premises, with the 
appurtenances unto said party of the second . part, his 
successor and assigns forever: provided always and_ these 
presents are upon this express condition, that if the said party 
of the first, or its successors, shall well and truly pay unto 
the said party of the second part or his successors or assigus, 
or the holders and owners of the aforesaid notes for the time 
being, the sum or sums of money, mentioned in the said notes 
and each of them, and the interest thereon at the time and 
in the manner mentioned in the said notes and Coupons, ac- 


cording to the true intent anl meaning thereof, that then 


these presents, and the estate hereby granted, shall cease, de- 


termine and be void. 


And the said St. Louis, Keokuk and Northwestern Rail- 
way Company, for itself and its successors, does covenant and 
agree to pay unto the said party of the second part, or his suc- 
cessors or assigns, or the holders and owners of the aforesaid 
notes for the time being, the sum or sums of money mention- 
ed in the said notes and cach of them, and the interest thereon 
at the time andin the manner mentioned in the said notes and 


Coupons. 


And the said party of the first part for itself and its succes- 
sors, docs covenant and agree to and with the said party of 
the second part, his successors and assigns, that it and they 


will pay and discharge all taxes, assessments and other liens 
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upon the said mortgaged premises and property within the 
period of sixty days after the same shall become due and pay- 


able. 


And if default shall be made in the payment of the said 
sum or sums of money above mentioned, or the interest that 
may grow due thereon, or any part thereof, or if any tax, 
assessment or other lien as aforesaid shall remain unpaid at the 
expiration of sixty days, after the same shall have become 
due and payable, that then and from thenceforth, it shall be 
lawful for the said party of the second part his successors 
or assigns, to enter into and upon all and singular the premises 
hereby granted, or intended so to be and all and any additions 
that may be made thereto, and to sell and dispose of the same, 
and all benefit and equity of redemption of the said party of 
the first part and its successors or assigns, at public auction to 
the highest bidder for cash, first however giving public notice: 
of such sale for sixty days prior thereto, in a Newspaper pub- 
lished in the City of St. Louis, Missouri and in a Newspaper 
published in the city of New York, such sale to be made at 
the east door of the Court Tlouse in St. Louis, Missouri, and 
asthe Attorney of the said party of the first part, for that 
purpose duly authorized by these presents, to make and de- 
liver to the purchaser or purchasers thereof, good and sufficient 


deed or deeds of conveyance in the law for the same and out 


of the money raising from such sale, to retain the principal and 


interest which shall then be due onthe said notes or any of 
them or any part thereof, together with the cost and charges 
of said advertisment and sale of the premises, rendering the 
overplus of the purchase money (if any there be) unto. the 
said party of the first part its successors or assigns; which sale 
so to be made. shall forever be a perpetual bar beth in law 
and equity, against the said party of the first part, its succes- 
sors or aSSIUMs, and all other persons claiming or to claim the 
premises as any part thereof from or under it or them or any 


of them. 


fu witness whereof the party of the first part has caused 
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these presents to be signed by its presidents, countersigned by 
its Secretary and its Corporate seal to be hereto athxed at 


Keokuk, Iowa, the day and year first aforesaid. 
Str. Lours, Krokuk & Nortri Western R’y Co. 


[ Seal. | By G. Epmunps, Jr., President, 


S. C. BaLpwin, Secretary, pro tem. 

State of Iowa, County of Lee, ss. 1, M. R, Kinga Notary 
Public in and for said county, do hereby certify that on this 
22n day of June, A. D. 1875, before me came personally G. 
Edmunds, Jr., to me personally known to be the real person 
d_scribed in ana who executed the foregoing mortgage as 
President and also S.C. Baldwin to me personally known to be 
the real person who executed the foregoing mortgage as secre- 
tary, of the St. Louis, Keokuk & Northwestern Railway 
Company and several acknowiedged that they executed the 
said mortgage as the act and deed of said railway company as 


its President and Secretary, 
[In witness whereof I have hereunto set my hand and seal 
notorial at Keokuk, Lowa, the day and vear first aforesaid. 
[ Seal. | M. R. Kino, Notary Public. 
St. L. K.& St. W. Railway to Dan. P. Eels. 
MORTGAGE. 


State of Missouri. 
In the Recorder’s Office. 


- Ss 


County of Lincoln. \ 


1, William Colbert, Recorder of Deeds within and for the 
County aforesaid do certify that the instrument of writing 
hereto attached, with the acknowledgement thereon, was _ filed 
for record in said office on the 26th day of June 1875, at 1 
o’clock 80 minutes, P. M., and that the same is duly Recorded 
insaid office in book No. 5, for recording conveyances at 


page ——---. 
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In witness whereof, [I have hereto set) my hand 
and affixed my seal in said office, Done at office at Troy, 


Mo., this 26th day of June IS75. 


| Seal |. Wiittivam Cotnert. Recorder. 
| By P. E. Norron, D. R. 


State of Missouri. 
| Ss. In the Recorder's (Ofhice 


County of St, Charles \ 


[, John K. MeDearmen, Clerk of the County Court and 
ex. officio Recorder for said county do hereby certifythat the 
within instrument of writing was on the 2oth June, A. D. 
ISj) @ o'clock P. M. duly filed for Record inthis Office and 
is duly recorded in Book No, 19 of Records of Deeds &c, for 
this County. Witness mv hand and Official seal this 25th 
day of June, A. D. 1875. 


| Seal. | Jno, K. McDEAR Mon, Clerk, 


County Court and Recorder. 


Wilh 


The Bellon Weed of ‘Trust or Mortgage, and the notes se- 
cured thereby are cancelled and this deed of trust released by 
deed of release dated November 10th 1875, acknowledged 
and delivered the 13th day of December, A. D. IS75. None 


of said notes were ever sold. Dec. 13th IS7>5. 


Dan P. Eres, Trustee. 


ENHIBITS. 


ENHIBIT «C” FRANK R. PAYNE. 
Adrian, April 6th, 1380. 
Received of IH. 1. Blood, Secretary, certificate number fifty 
one, (91) dated July tst, IS79, for nine, ({) shares of the 
common capital stock, and certificate number forty-seven (47 ) 
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for nine ()) shares of the preferred capital stock of the St. 


Leuis, Keokuk & Northwestern Railway Co. 
Filed June 26, 1SS5, 
W.S. Witcox & Co. 
Hl. K. Love, Clerk, 


By Erte J. Lercu, Deputy. 


EXHIBIT «D” FRANK R. PAYNE. 
March 27th, SSO. 
Received of IT. B. Blood, secretary, certificate number 
forty-six | 46 |, dated July Ist, 1879, for one hundred and sev- 
enteen [117] shares of the common capital stock, and certifi- 
cate number forty-one [ 41 ], for one hundred and seventeen 
[117] shares of the preferred capital stock of the St. Louis, 
Keokuk & Northwestern Railway Co. 
Filed June 25, 1885. 
Wa. S. Witcox, 
Hl. K. Love, Clerk. 
By Erte J. Leecu, Deputy. 
Joseru C. Harr, 
JANE S. Hart, 
Administrators of the estate of Henry Hart, deceased. 


EXHIBIT «E” FRANK R. PAYNE. 
Adrian, April 6th, 1880. 
Received of H. B. Blood, secretary, certificate number fifty 
[50], dated July 1, 1879, for nine [9], shares of the common 
capital stock, and certificate number for-six [46], for nine [9] 
shares of the preferred capital stock of the St. Louis, Keokuk 
& Northwestern Railway Co. 
Wa. S. Witcox. 
Filed June 25, ISSO. H. K. Lover, Clerk, 
| By Erie J. Leecn, Deputy. 


EXHIBIT «F” FRANK R. PAYNE. 
Keokuk, lowa, Nov. 17th, 1S74. 
Received of H. B. Blood, secretary, certificate number forty 
four [44] dated July ist, 1879, for seventy-two [ 72] shares of 


4: 


r 


* 
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the common capital stock, and certificate number forty-three 

[4:5 ] for seventy-two [72] shares of the preferred capital 

stock of the St. Louis, Keokuk & Northwestern Ry Co. 
Mrs, Apnenia S. ANGELL, 
By TH. A. ANGELL. 


Filed Jnne 25, ISS3. Hl. K. Love, Clerk, 
By Erie J. Lercnu, Deputy. 


ENHIBIT “«G” FRANK R. PAYNE. 
Adrian. March 27th, ISSO, 
Received of H. B. Blood, secretary, certificate number forty 
nine [ 45) | dated July Ist, 1S79, for nine l9 | shares of the com- 
mon capital stock and certificate number forty five [45] for 
nine [9] shares of the preferred capital stock of the St. Louis, 
Keokuk & Northwestern Railway Co, 
Annee. Wirrney. 
Filed June 25, ISS3, H. K. Love, Clerk, 
By Erte J. Leecu, Deputy. 


FIRST DEED OF STONE TO RAILWAY CO. 


This deed, made this twenty-second day of June, A. D. 
IS75, between Andros B. Stone, and M. Amelia Stone, his 
wife, of the City of New York, parties of the first part, and 
the St, Louis, Keokuk and North Western Railway Com- 
pany, a Corporation of the State of Iowa, party of the second 


part, W itnesseth, that— 


WHEREAS, the Mississippi Valley and Western Railway 
Company, a corporation duly created and existing under the 
laws of the States of Missouri and Iowa, by its certain deed 
of trust or mortgage, dated the twelfth day of March, <A. D. 
IS72, granted and conveyed unto James M. Walker and J. 
Alder Ellis, all and singular all tracts, lots and pieces of 
land whatsoever, purchased, acquired or belonging to the said 
Railway Company in the States of lowa and Missouri and all 
and singular the railroad of the said Railway Company then 


built or constructed, or thereafter to be built or constructed, 
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between the City of Keokuk, in the County of Lee and State 
of Lowa, and West Quincy, in the County of Marion, in the 
State of Missouri, and also from the Town of Canton, in the 
County of Lewis, westward to the Missouri River, together 
with the right of way, grading, embankments, excavations, 
sidings, culverts, superstructures, track or tracks, iron, fences, 
and appurtenances whatsoever thereof, and all materials for 
the construction thereof, then made, done or acquired or which 
might at any time be made,done or acquired by said Railway 
Company; and alland singular the buildings, shops, engine 
houses, depots, turn-outs, improvements and constructions of 
every nature and description then belonging to — or 
thereafter to belong to the said Railway Company; and also, 
wl and singular the equipments of furniture, motive power, 
rolling stock, engines, tenders, cars, carriages, tools, fixtures 
and machinery of every nature and description then belonging 
or thereafter to belong to the said Railway Company, together 
with all and singular its rights, powers, franchises, emoluments, 
income and property, real, personal and mixed, whatsoever; 
and the reversion and reversions, remainder and remainders, 
rents, issues and profits thereof, and all the estate, right, title, 
interest, property, possession, claim and demand whatsoever 
in law or in equity, of the said Railway Company then ac- 
quired or thereafter to be acquired in and to the same, and 
each and every part thereof, with the appurtenances. IN 
rrust nevertheless, to secure the payment of the principal and 
interest of certain two thousand and eight hundred bonds for 
one thousand dollars each, therein mentioned: and whereas, 
of said issue of bonds, two thousand and twenty-six were duly 


executed and outstanding, claimed by divers parties; 


AND WHEREAS, The said Mississippi Vailey and Western 
Railway Company, by its certain other deed of trust, or mort- 
vage. dated the twentieth day of January, A. D. 1873, granted 
und conveyed unto James M. Walker and A. Stone, Jr., all 
and singular all tracts, lots and pieces of land whatsoever, pur- 
chased, acquired or belonging to the said Railway Company 
in the States of Towa and Missouri, and all and singular 
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the railroad of said) Railway Company then — built 
and = constructed, or thereafter to be built or con- 
structed, between the said city of Keokuk and the city 
of St. Charles, in the county of St. Charles and State of 
Missouri, and from the town of Canton westward to the 
Missouri River, together with all the property, rights, 
privileges and franchises thereunto belonging, or in anywise 
appertaining, as fully as the same are described and conveyed, 
and in the same linguage, by the first above-mentioned deed 
of trust or mortgage; IN TRUST, nevertheless, to secure the 
payment of the principal and interest of certain five thousand 
three hundered bonds, for one thousand dollars each, therein, 
mentioned, «lad whereas, of said issue of bonds, five hun- 
dred and thirty-six were duly executed, and outstanding claim- 


ed by clivers parties: 


And whereas, Vhe said Mississippi Valley and Western 
Railway Company, thereafter made default, and wholly 
failed to pay the interest maturing on said bonds, or any part 
thereof, according to their terms and tenor; and thereafter, on 
the first day of September, A.D. S74, the said James M. 
Walker, J. Alder Ellis and A. Stone, Jr. as complainants 
filed their bill in equity in the said Circuit Court of the United 
States for the Eastern District of Missouri, against the said 
Railway Company and others, praying for the foreclosure of 
the said cdleeds of trust or mortgages hercinbefore described; 
and thereafter in the said cause, on the twenty-seventh day 
of January, A. D, 1875, it was by the said Court ordered, ad- 
judged and decreed that the said) Mississippi Valley and 
Western Railway Company should stand absolutely debarred 
and foreclosed of, and from all equity of redemption of, in 
and to its said mortgaged premises, property ana franchises, 
and that the Mississippi Valley and Western Railway and 
property, together with the franchises and appurtenances of 
said Railway Company, ats in said deeds of trust and = mort- 
gages described, should be sold at public auction by Joseph 
Shippen, Master in Chancery of the said Court, to pay and 


satisfy the amounts due by said Company upon its said mort- 
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eave bonds and otherwise, and that in and by the said sale, 
the rights, liens and claims of whatever kind, of all parties, 
upon, in and to the said mortgaged property, and every part 
thereof, should be discharged, and that upon such sale being 
appproved and confirmed by the said Court, the said Master 
should execute and deliver to the purchaser of said property a 
evood and sufficient deed for the same, free and clear of all in- 
cumbrances: 


And whereas, in pursuance of said decree, the said Joseph 
Shippen, as Master in Chancery, did on the fourteenth day 
of April, A. D. Sto, sell all the said mortgaged premises, 
property and franchises of the said Railway Company, at 
public auction, in the City of St. Louis, and State of Missouri, 
unto the said Andros B, Stone, he being the highest bidder 
therefor; and thereafter the said Court, by its order dated the 
twenty-ninth day of April, A. D. 1875, approved and confirm- 
ed said sale, and ordered that the title of said property and 
franchises be, by said Master, conveyed to said purchaser, 
upon his complying with the terms of said sale, and = such 
order and decree,as the said Court should make in relation 
thereto. 


And whereas, the said Andros B. Stone fully complied 
with the orders of said Court, and said Shippen, as such Mas- 
ter in Chancery, on the sixteenth day of June, A. D. 1875, 
made and delivered a deed of said road franchises and property 
to sad Andros 3. Stone. 


And whereas, on the seventeenth day of June, A. D. 1ST), 
the said Court approved and confirmed said deed, and decreed 
that the said road franchises and property be thereby vested in 
said Andros B. Stone, his heirs and assigns forever, free from 
all liens or incumbrances of said Mississippi Valley and West- 


ern Railway Company, or its creditors. 


Now. this Indenture witnesseth: Vlhat the parties : of the 
first part. in consideration of the sum of one hundred and 


| 
| 


| 
| 


ee 
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sixty-five thousand dollars, in hand paid by the party of the 
second part, the receipt whereof is herby acknowledged, and the 
further consideration of the contract on the part of the said party 
of the second part to make and deliver to said Andros B. Stone 
certain bonds and stock of said party of the second part, the said 
parties of the first part have granted, sold, assigned, transferred 
conveyed and confirmed, and by these presents do grant, sell, 
assign, transfer, convey and conform, unto the said St. Louis, 
Keokuk and North Western Railway Company, its successors 
and assigns forever, all and singular, the above deseribed rail- 
road franchises and property of every name, nature, kind and 
description, whether real, personal or mixed, situated in cither 
the said States of Missouri and Iowa, or elsewhere, together 
with the appurtenances, as fully and entirely as the same were 
by the proceedings and deed aforesaid, conveved to said 


Andros B. Stone, as before mentioned. 


Zo have and to hold, ai and singular, the premises, said 
railroad franchises, and property, hereby granted or mention- 
ed. or intended so to be, with the appurtenances, unto the said 
St. Louis, Keokuk and North Western Railway Company, 


the party of the second part, its Successors or WSSIONS forever. 


ln witness whereof, we have hereunto set our hands and 


seals, the day and vear first aforesaid . 


| Seal. | . Awpros B. STONE. 
{| Seal. | M. AMELIA STONE. 


STATE OF NEW YORK, | 
City and County of New York. 4 
Be it remembered, that on the 22nd day of June, A. D. 
IS75, before me,a Notary Public, within and for saia County, 
duly commissioned and qualified, appeared Andros B. Stone 
and M. Amelia Stone, his wife, personally known to the un- 
dersigned to We the persons whose names are subscribed to 
the foregoing Indenture and parties thereto, and acknowledged 
that they executed and delivered the same as their voluntary 


act and deed, for the uses and purposes therein contained, 
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And the said M. Amelia Stone, wife of said Andros B. 
Stone, on a private examination by me, separate and apart 
from her said husband, acknowledged that she executed the 
same freely and voluntarily, without fear or compulsion of 
her said husband, and relinquished her dower in said premises 
conveyed, 


In witness whereof, | have hereunto set my hand and seal 
Notarial, at New York, the day and year aforesaid. 


CHAS. FOX, 
| Seal. Notary Public. 


State of New York, | 
County of Kings 9 y” 

I, George G. Herman, Clerk of the County of Kings and 
Clerk of the Supreme Court of the State of New York, in 
and for said county (said Court being a Court of Record, ) 
do hereby certify, that Charles Fox, whose name is subscrib- 
ed to the Certificate of Proof, or acknowledgement of the 
annexed Instrument, and thereon written, was at the time of 
taking such proof or acknowledgement, a notary public of 
the State of New York, in and for the said County of Kings, 
dwelling in said County, commissioned and sworn, and duly 
authorized to take the same. And, further, that I am well 
acquainted with the handwriting of such Notary, and verily 
helieve the signature to said Certificate is genuine. — In testi- 
mony whereof, I have hereunto set my hand and affixed the 


-eal of said county and court, this 22nd day of June, IS75. 


GEORGE G. HERMAN, 
| Seal. | Clerk, 


STATE OF NEW YORA, | 
City and County of New York. | 


~ S&S, 


1, William Walsh, Clerk of the City and County of New 
York, and also Clerk of the Supreme Court for the said 
Citv and County, being a Court of Record, do hereby certify 


2 —— 
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that Chas. Fox on the 6th day of May, INje, filed in the 
Clerk’s Office of the County of New York a certified copy 
of his appointment as Notary Public for the County of Kings 
with his autograph signature, pursuant to Chap. S07 of the 
Laws of ISG3. 


In testimony whereof, | have hereunto set ny hance and 
afixed the seal of the said Court and County, the 2? nd day 
of June, IS75. 


WILLIAM WALSH. Clerk. 
| Seal. | 


Deed. Andngs Bb. Stone and M. Amelia Stone to St. 
Louis, Keokuk & Northwestern Railway Company. 


Miled Januarvy INSS5. 
ll. KR. Love. Clerk. 


bv leer J. Lercu Deputy. 


SECOND DEED OF STONE TO RAILWAY CO. 


This deed made this sixteenth day of September A, D. 
ISTS, by Andros B. Stone and M. Amelia Stone, his wife, of 
the City of New York, parties of the first part, and the St. 
Louis, Keokuk & Northwestern Railway Company, a corpo- 
ration organized and existing under the laws of the State of 


lowa. witnesseth: 


That whereas, on the 22nd day of June, 1875, the parties of 
the first part made a conveyance to the party of the second 
part, the Railroad, which hiv therctofore belonged to the 
Mississippi Valley and Western Railway Company, then 
built or constructed or thereafter to be built and constructed 
from and between the City of Keokuk, Lee County, Lowa, 
and the City of St. Charles, St. Charles County, Missouri, 
and from the town of Canton westward to the Missouri River, 
inthe State of Missouri. And whereas, afterward on the Uth 


day of the present month, there was rendered in the District 
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court of Lee County, lowa, a decree in the suit of “A. B. Stone 
v John Fallon, et al., and in the cross-bill in said suit of Wil- 
cox, Carpenter & Swords, trustees, against A. B. Stone and 
John Fallon, et al,in which said decree it isinadverientl y held 
that the title to said road from Canton westward to the 
Missouri river is still held by said Andros B. Stone, as trustee, 
and whereas, by the offer by me June loth, S75, to conve 
the read to the second party hereto, said portion of the road 
was agreed to be conveyed for the consideration therein 
named and said considerations are acknowledged by me to 


have been received. 


Now therefore, we, the said first parties, in consideration of 
the premises and the sum of one dollar to us in hand paid, the 
receipt whereof is hereby acknowledged, have granted, sold, 
assigned, transferred, conveyed and confirmed, and by these 
presents do grant, bargain, sell, assign, transfer, quit claim, 
convey and confirm unto said second party, its successors and 
assigns forever all my right, title and interest in and to all 
that part of the said Mississippi Valley and Western Railway 
extending from the town of Canton, on the line of said road 
westward toward the Missouri River vested in me by reason 


of the premises. 


To have and to hold all and singular the property aforesaid 
and its appurtenances with said St. Louis, Keokuk & North- 
western Railway Company, second party its successors and 


assigns forever. 


In witness whereof we have hereunto set our hands and 
seals the day and year first aforesaid. 
[ Seal. | ANDROS B. STONE. 
| Seal. | MARY AMELIASTONE 


STATE OF NEW YORK, | 
City and County of New York. 


Be it remembered that on this twentieth day of March, 
ISS”. before me William Bernhardt, a Notary Public in and 


> 
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for said county, duly commissioned and qualified, personally 
appeared Andros B, Stone and M. Amelia Stone, his wife, 
personally known to me to be the identical persons whose 
names are subscribed to the foregoing Indenture as parties 
thereto, and acknowledged the same to be their voluntary 
act and deed for the uses and purposes therem written, 

And the said M. Amelia Stone, wife of the said Andros Bb, 
Stone, in a private examination by me, separate and apart 
from her said husband acknowledged that she executed the 
same freely and voluntarily, without fear or compulsion of her 
said husband and relinquished her dower in said premises 
conveyed. 

In witness whereof I have hereunto set my hand and seal 
notarial at New York the day and year aforesaid. 

WILLIAM BERHARDT, 
Notary Public, N. Y. Co. 
Filed January 25. 1SS3. 
Hl. K. Love, Clerk. 
Bv Erie J. Leecn, Deputy. 


ANSWER OF ASSIGNEE OF ADRIAN CAR & 
MANUFACTURING CO. 


State of lowa. In the District Court of Lee county, lowa, 


at Keokuk. 


The joint and several answers of William S. Wilcox, Sam- 
ucl M. Carpenter, and Porter lL. Swords, assignees of the 
Adrian Car & Manufacturing company, to the bill of com- 
plaint filed against them, by John Fallon and others. 


These defendants now and at all times hereafter saving and 
reserving to themselves all manner of benefit: and advantage 
of exception to the many errors and insufficiencies in the com- 
plainants bill of complaint contained, for answer thereunto, or 
unto so much thereof, as these defendaiits are advised are ma- 
terial for themto make answer unto, each for himself, averring, 
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says: That he admits upon information and belief, cach and 
every of the matters and things in said bill of complaint set 


forth, except so far as the same is herein specified. 


On page eleven of the printed copy of said bill it is alleged, 
among other things, “that said Wilcox, Carpenter & Swords, M 
as such assignees, paid and delivered to your petitioner, upon 
such purchase, said lien under said lease 822,830.66, and said , 
twenty bonds of IS72,so0 held and purchased by them as afore- 
said, and paid in money to your petitioner thereon, $4,359." 
In reference thereto these defendants answering say that they 
admit said payments, but claim and submit to the court that the 
amount of said lien under said lease said $22,830.66 should be 
repaid them, before any division is made of the stock or other 


property or franchises of said new railroad company is praved 


a aa oa 


for in said bill. 


On page nine of the printed copy of said) bill it is alleged, 
among other things: “That Joel Thayer proved before said 
Master thirty of sad bonds of IS7°2, held by him to secure 
SSOOO and interest due from said Mississippi Valley & Western 
Railway Company and they were allowed by said Court, and 7 
said Thayer paid said bonds to your petitioner on said purchase y 
and also paid to your petitioner in money on. said purchase : 
S7402.90 (that said 80 bonds were a part of 125 like bonds ‘ 
delivered by said Mississippi Valley and Western Railway f 
Company to the AdrianCar & Manufacturing Company as part 
security for $125,000 due from said Railway Company to ' 
said Car Company for lease as hereinafter more fully stated, 


In reference thereto these defendants answering say, that 
before said Joel Thayer shall be decreed to be entitled to any 
rights and benefits, by virtue of said 30 bonds the value 
of said thirty bonds = shall be determined — by said 
Court, and = said Thayer shall endorse’ said — value 
on said notes of said Mississippi Valley & Western Railway 
Company as security for which, said bonds were held by said 
Thaver, to the end, that justice and equity may be done be- 


tween these defendants and said Thaver. andthe said Bank of 
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Skaneatiles. And these defendants pray to be hence dismiss- 
ed with their reasonable costs. 
WiLcox, CARPENTER & Sworps, as Assignees. 
Wa. S. Witcox. 
Porter L. Sworps. 
Wacker & WEAVER, Solicitors for Wilcox, Carpententer 
and Swords. 


State of Michigan | _ 

Lenawee County. 

On this 24th day of August IS77, before me a Notary 
Public in and for said County personally came William S, 
Wilcox and Porter L. Swords and made oath that they have 
read the foregoing answer by them signed and know the con- 
tents thereof and the same is true of their own knowledge 
except as to matters therein stated to be on information and as 
to these matters they believe it to be true. 


| SEAL. | ‘Tom P. Prenanr, Notary Public. 


And afterward to-wit in the Ist day of March, 1S7S, the fol- 
lowing answer to the cross bill of the Adrian Car & Manu- 
factaring Company was filed in the words and figures as fol- 
lows to-wit: 

Inthe District Court of Lee County, lowa, at Keokuk. 


Andros Bb. Stone 
Vs Petition in Icqguity P 
John Fallon, et al, 4 


The Adrian Car & Manf’g Co. W.S. Wilcox, 


S. M. Carpenter and Porter L. Sword. Cross bill fil- 
Assignees of the Adrian Car & Manf’e Co. ed in above 
Vs, cause, 


Andros B. Stone, et al. 


The joint answer of William TL. Harris, Henry Chisholm, 
Leander M. Hubby, Dan P. Eels, Seth P. Baldwin, Truman 
P. Handy, The Fulton Foundry Company, Ilannibal & St. 


Joseph Railroad Company, James M. Browning administra- 


tor, of the estate of Timothy Gridley, deceased. St. Louis, 


Keokuk & Northwestern Railway Company, Henry B. Blood 


HO4 


A. L. Grithn, Geo. Edmunds, Clifford, Roberts & Ce., 
MeIntosh, Carroll X oe b. rs Clifford X& Loa Henry Ss. 
Carroll, John C. Roberts, William MeIntosh, Benjamin P, 
Clifford, Joel Thayer, William Chisholm, Amasa Stone, [. 
S. Carroll & Co. to the cross bill filed in’ this cause said de- 
fendants, each for himself, so far as he is advised it is necessary 
and proper for him to answer, answering says: That they 
admit that the allegations and statements in the original petition 
filed in- this cause by Andros B. Stone are true, and deny 
the statements and allegations, in the cross bill, which contro- 
vert the facts, allegations and statements, in said original bill, 
and deny all statements in said cross bill, except so far as veri- 
fied by said original bill. 
G. LE ouMuNpbs. Sol. for said Def't 


STONE’S ANSWER TO CROSS PETITION OF 
THE ADRIAN CAR & MANUFACTURING CO. 


In the Lee District Court at Keokuk, Lowa. 


Andros B. Stone 
Vs. - Petition in Equity. 
John Fallon, et al. \ 
William S. Wilcox, et al, 
Vs. Cross (bill) petition in above cause 
Andros B. Stone, et al. 


The separate answer of Andros B. Stone, to the cross pe- 
tition (or bill) filed inthis cause, by the Adrian Car & Manu- 
facturing Company, William S. Wilcox, Samuel M. Carpen- 
ter, Porter L. Swords, assignees of said Adrian Car and Man- 
ufacturme Company, or toso much thereof as he is advised 
is necessary for him to answer unto. Answering says: 
That he admits that he filed his petition in the above entitled 
cause as stated in said cross petition, and got service upon, or 
the appearance in said cause, of all the defendants therein, ex- 
cept John Fallon; and that nothing has been done in said 


enuse since the last term of this court. 
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Respondent further answering says that he is, and was, at 
the time of the commencement of said suit, a resident of | the 
city, county and state of New York, That in September 
ISv4, respondent in said city of New York, was served with a 
writ of injunction, issued out of the Supreme Court of the 
state of New York, at the suit of James Shields, one of the de- 
fendants in this suit, enjoining and restraining, respondent 
from proceeding in this cause against said James Shields 


or John Fallon, another of the defendants in this suit. 


That both said James Shields and John Fallon are necessary 
parties to this suit. That without their being before this 
court, in this cause, so as to bind their respective interests in 


the subject matter of this suit, no final order could be made, 


herein determining the rights of the several parties interested 


in said subject matter. 


That not feeling inclined to take the chances of the tender 
mercies of the Supreme Court of New York, ina proceeding 
for contempt in case he should proceed in this cause, re- 
spondent suspended all proceedings, in his said action in this 
court, and turned his attention to getting rid of said Injunction, 
but that up to this time he has not been relieved therefrom. 
That in every other respect he is ready to proceed in this 
cause, and admits said cause ought at once be brought to hear- 
ing and respondent would proceed to do so but for said In- 
junction. Respondent admits that he refuses todo anything 
which might subject him to punishment for contempt of sais 
New York Court. Respondent, further answering says, that 
he admits that all the statements and allegations in the petition 
filed by him, in this cause are true, and prays that the same 
may be taken as his answer to said crossbill, as fully and to the 
same extent and with the same effect, as if repeated in this an- 
swer. Respondent further answering savs, that he denies all 
statements and allegations in said cross petition (or bill) not 


admitted by the terms of said original petition. 


Respondent denies all allegations and statements in’ said 


crossbill not herem admitted. 
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A. L. Grithn, Geo. Edmunds, Clifford, Roberts & Ce., 
McIntosh, Carroll & Co., B. P. Clifford & Co., Henry 8S. 
Carroll, John C. Roberts, William MelIntosh, Benjamin P, 
Clifford, Joel Thayer, William Chisholm, Amasa Stone, I. 
S. Carroll & Co. to the cross bill filed in’ this cause said de- 
fendants, each for himself, so far as he is advised it is necessary 
and proper for him to answer, answering says: That they 
admit that the allegations and statements in the original petition 
filed in this cause by Andros B. Stone are true, and deny 
the statements and allegations, in the cross bill, which contro- 
vert the facts, allegations and statements, in said original bill, 
and deny all statements in said cross bill,except so far as ven- 
fied by said original bill. 
G. LK puunps. Sol. for said Def't 


STONE’S ANSWER: TO CROSS PETITION OF 
THE ADRIAN CAR & MANUPACTURING CO. 


In the Lee District Court at Keokuk, Lowa, 


Andros B, Stone 
Vs. - Petition in Equity. 
John Fallon, et al. \ 
William S. Wilcox, et al, 
Vy. - Cross (bill) petition in above cause 
Andros B. Stone, et al. \ 


. 


The separate answer of Andros 3. Stone, to the CYrOsSS pe- 
tition (or bill) filed in this'cause, by the Adrian Car & Manu- 
facturing Company, William S. Wilcox, Samuel M. Carpen- 
ter, Porter L. Swords, assignees of said Adrian Car and Man- 
ufacturmg Company, or toso much thereof as he is advised 
is necessary for him to: answer unto. Answering Says! 
That he admits that he filed his petition in the above entitled 
cause as stated in said cross petition, and got service upon, or 
the appearance in said cause, of all the defendants therein, ex- 
cept John Fallon; and that nothing has been done in said 


eause since the last term of this court. 
9 


ees 
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Respondent further answering says that he is, and was, at 
the time of the commencement of said suit, a resident of — the 
city, county and state of New York, That in September 
ISv4, respondent in said city of New York, was served with a 
writ of Injunction, issued out of the Supreme Court of the 
state of New York, at the suit of Jarhes Shields, one of the de- 
fendants in this suit, enjoining and restraining, respondent 
from proceeding in this cause against said James Shields 


or John Fallon, another of the defendants in this suit. 


That both said James Shields and John Fallon are necessary 
parties to this suit. That without their being before this 
court, in this cause, so as to bind their respective interests in 
the subject matter of this suit, no final order could be made, 
herein determining the rights of the several parties interested 


in said subject matter. 


That not feeling inclined to take the chances of the tender 
mercies of the Supreme Court of New York, ina proceeding 
for contempt in case he should proceed in this cause, re- 
spondent suspended all proceedings, in his said action in this 
court, and turned his attention to getting rid of said Injunction, 
but that up to this time he has uot been relieved therefrom. 
That in every other respect he is ready to proceed in this 
cause, and admits said cause ought at once be brought to hear- 
ing and respondent would proceed to do so but for said In- 
junction. Respondent admits that he refuses todo anything 
which might subject him to punishment for contempt of said 
New York Court. Respondent, further answering says, that 
he admits that all the statements and allegations in the petition 
filed by him, in this cause are true, and prays that the same 
may be taken as his answer to said crosshill, as fully and to the 
same extent and with the same effect, as if repeated in this an- 
swer. Respondent further answering says, that he denies all 
statements and allegations in said cross petition Cor bill) not 


admitted by the terms of said original petition, 


Respondent denies all allegations and statements in’ said 


crossbill not herein admitted. 
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Respondent further says that should the court vroceed 
under said cross petition or (bill) and determine the rights of 
the parties, respondent prays that the whole matter be de- 
termined if not between .all the parties, that respondent 
be treated in said cross bill, as representing the interests of 
suid Fames Shields, or Fohn Fallon, or either of them; and 
that their, or either of their interests, may be decreed directly 
to them, or the one of them found to own said interest, or to 


this respondent for their use. 


But respondent protests against this court compelling him 
to do anything, in said cause, which will render him liable for 
contempt of said New York Court. 


Respondent now having fully answered said crossbill prays, 
that when the court determines to proceed in said cause, 
that the rights of all the parties be fixed as stated, and relief 
eranted, as praved in said original petition and as in duty 
hound, respondent will ever pray, etc. 

A. B. STONE, 
G. EDMUNDS, Defendant in cross-bill. 
Solictor. 


And afterwards on the #th day of March, IS7S there was 
filed inthe othee of said Clerk the answer and cross bill of [L.. 


Worthington, in said cause,in the words and figures as follows 


to-wit: 

Andros B. Stone, Complamant 7 
aoainst - In the District Court of Lee 

fohn Fallon et al. Defendants. | County. = In equity. 


State of Lowa, lec County, SS, 


The several answer and cross ill of L. Worthington ~ of 
the defendants to the petition of Andros B. Stone,compliinant, 
This defendant reserves all benefit of exception to said bill be- 
cause of the many errors and insufficancies therein contained, 
and for answer thereto, or so much thereof as this defendant is 


advisetl is material, states that this defendant denies each and 
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every allegation in the said petition contained, except as herein- 
after otherwise expressly admitted; and this defendant particu- 
larly denies, that the complainant did lav out and expend the 
various sums of money by him stated in his bill, in manner and 
form as therein alleged, and where on page 5, of the printed 
bill of the said complainant, it is alleged the said Fallon in the 
name of A. B. Stone & Co. contracted to purchase one half 
the claim of this defendant as said complainant says, without 
authority, that the defendant denies that said alleged contract 
Was without authority, and as to so much of said bill on page 
eight alleges that this defendant held 110 bonds in manner and 
form as therein stated this defendant says that itis true that this 
defendant did hold 110 bonds of the said Mississippi Valley 


& Western Railway Company issued under said mortgage of 


January 20, IS@5, to secure $77,000 due him from said 


Mississippi Valley & Western Railway Company for rails 
laid on the track of said railroad and that this defendant was 


then the owner thereof. 


And this defendant further answering, and by way of cross 
bill hereby asking, that this may be taken as a cross bill against 
suid: Andros B. Stone, complainant and said John Fallon defend- 
ant herein says, that the said complainant was at the several times 
by him in his bill stated, at which said different transactions had 
occurred, in regard to the said [10 bonds in close business con- 
nection with said Tallon that said complainant, his attorneys 
and agents, were well acquainted with, all and singular the 
different engagements of the said Fallon, both in the name of 
said A. B. Stone & Co. and of him the said Fallon, individual- 
ly in regard to the purchase of the various bonds, and the 
making of the various other engagements inthe name of A, 
I$. Stone & Co. by the said complainant in his bill set forth; 
and among the rest, with the particular engagement made by 
the said A, B. Stone & Co. through the instrumentality of 
the said Fallon with the defendant in regard to the LLOQ bonds 
in question; and this defen tant further states that the said com- 
plainant, in his bill admits, that he did obtain the said 110 bonds, 
of the Mississippi Vallev & Western Railway Co. that were 


the property of this defentlant from the said Fallon. And 


this defendant does further say that the san complainant, at 
the time he did receive the same, and did obtain the full benefit 
thereof as by him set forth in the said bill in the purchase of 
the said railroad; complainant did well know that the same had 
been obtained from this fefendant by the said Fallon in’ the 
name of the said A. B. Stone & Co. and that nothing had 


been paid therefor as by the said complainant alleged, 


And this defendant does further say, that the truth was and 
is, that heretofore to wit¥on the 10th day of September [S74, 
this defendant was the owner of the said 110 bonds in question 
and of the said claim of $575,000 against the Mississippi Valley 
& Western Railway Company ; and that at the said time, the 
said Fallon and Stone were mutually interested in the settle- 
ment of the affairs of the said Railway Company; and did 
thereupon notify this défendant to meet them at Cleveland in 
the state of Ohto for the purpose of entering Into some ar- 
rangement or agreemeig, in regard to the said TLO bonds, and 
other security held agaifist the said RailwayCompany, that in- 
duced thereto by the invétation of the said Stone and Fallon this 
defendant, did proceed to Cleveland, and that there on the ISti 
dav of September 1S7 4, the said complainant and the said 
lallon, partners under-the firm name of A. B. Stone & Co., 
did make and enter into a certain agreement in writing with 
this defendant, wherein and whereby, it was recited and agreed, 
as follows, that the undersigned the said A. B. Stone & Co. 
and the said L. Worthiieton and others for themselves;and for 
whoever might then, or thereafter be entitled under them, re- 
spectively to the consideration to be paid - for the stock and 
bonds purchased; as there or after stated, did thereby agree with 
one another, their respective representatives and assions, to pur- 
chase of the capital sthek of a corporation to be organized to 
be called the St. Louly, Keokuk & St. Paul Railway Company 
S4.S00000 and of the mortgage bonds of the said contem- 
plated Railroad Company, the amount of from $1,000,000) to 
S1.SO0,000, the shares and proportions thereof taken and pur- 
chased by each, and the consideration to be given by cach of 
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the parties thereto to the said Railway (Co, being specifically 
stated in the schedule thereto annexed; and the — parties 
thereto, did further agree each respectively, bv and 
for themselves, then respective — representatives, and 
assigns to ratably subscribe and pay for such amount. of 
stock of the said Railway corporation, also such amount. of 
cash to be paid to the appointee of a majority in interest of the 
parties thereto, as the majority in interest of the parties thereto 
at any time before the judicial sale of the railway and property 
of the Mississippi Valley & Western R’y Co. on the then 
pending proceedings; for the foreclosure of the mort- 
gage thereof might determine or require: to secure the 
punctual payment of the amounts to be subscribed as aforesaid, 
the St. Louis, Reokuk & St. Paul R’y Co, should retain such 
proportion of the stock and bonds purchased, by cach of the 
parties thereto as the majority in interest might determine, not 
exceeding a third part thereof, and in case of the non payment, 
when due of the amount to be subscribed by any of the parties 
their representatives or appointees; the same might be subserib- 
ed and paid, by the whole of the others, or by any of the parties 
that might desire to unite in so doing in proportion to said re- 
spect _s interests, anal the stock and bonds corresponding to 
one part or unit in the schedule thereto annexed, mentioned 
should belong, and be issued pro rata, to the party or parties 
subscribing for every three hundred dollars so subseribed, and 


in that proportion for any larger or smaller sums. 


Provided that the aggregate of cash and of stock subserip- 
tion to be required from cach, should not exceed ten per cent 
of the stock purchased by cach, and that thereupon, at the 
said city of Cleveland at the date last mentioned, the schedule 
referred to in said agreement was duly annexed and was as 


follows: 
SCIIEDULE. 


The whole of the stock and bonds to be purchased, being 


divided into 5.000 parts. 


TOU 


Il. A. E. Stone & Co. purchase 1484 parts thereof, to- 


vether with their prdportion of the. residue as hereinafter 


mentioned, and pay gherefor 1484 mortgage bonds of the 
issue Of March 12, IS@2, and \O0O mortgage bonds of the issue 
of January 20, 1873, cach for $1,000, of the M.V. & W Ry. 
Co., with the claims or debts for which any part of said bonds 
are held as collateral. 

2. LL. Worthington purchases [o4 parts thereof, together 
with his proportion @f the residue, and pays therefor his 
claim against the MoV. & W. Ry. Co. and the Missourt 
Construction Co., amdunting to about S74_000, secured by 110 


‘ ‘ . . ° ° | 6 ~s.) 
of the bonds of said issue of January BO. IS73. 


lf anv of the persons or corporations mentioned in this 
schedule as purchasing parts, aforesaid, should fail to become 
parties to this agreement, the interest of all others who do be- 
come parties, shall stand, in all respects, as if those who do 
not become parties hereto had not been mentioned in this 
schedule. Tt was further understood and expressed in said 
schedule that with the consent of A. DB, Stone & Co., any 
others who were holders of bonds of the M.V.& W. Ry. 
Co., of cither of the two issues aforesaid, might become 
parties thereto, taking aninterest ia proportion to their bonds: 
and if the whole nun®ber of parts to which the parties to the 
contract, became entitled should exceed 3.000, the division of 
ihe whole amount and bonds purchased, must be modified ac- 
cordingly, leach and every of the partics thereto should 
further purchase 1-5000 part of said capital stock and bonds 
for each bond of said-issue of March 12, IS. and 14-30000 
part thereof, for cach bond of said issue of January 20th, INT, 
if any of the said partiés held, or thereafter before the date of 
the judicial sole of the railway and property of the M. V.& 
W. Ry. Co. should @ecome entitled to have, whether as 
collateral security or otherwise, and which said) parties re- 


} } 


spectively should transfer and surrender to said St. I. KO and 


Si. PL Ray. Co. the ntmber of parts remaining of the whole 


8.000, aforesaid; should be divided pro rata amony the parties 


OL: 


thereto, and should be considered as having been purchased 


by them respect ely, for the several considerations aforesaid. 


A. Stone, Jie, as trustee for the parties in interest, should 
receive and hold all fractional parts of one share of stock, 
and of one ‘bond to which any of the parties became entitled 
under this agreement, till otherwise agreed by the parties in- 


terested tn each of such shares and bonds, 


And that thereupon, as this defendant further avers, on 
October 6th, 1874, the said complainant, anc the said John 
lallon, then and there being partners under the frm name of 
A. B. Stone & Co., did enter into a further agreement in 


Writing to-wit: 


Whereas, \. B. Stone & Co. and L. Worthington, had 
with other holders of the mortgage bonds, and claims against 
the M. V.& W. Ry. Co., signed an agreement dated Cleve- 
land, September ISth, 1874, wherein it was provided that the 
railway and property of the said M. V.& W. Ry. Co., were 
to be acquired by a corporation to be organized and called 
the St. Louis, Keokuk and St. Paul Ry. Co., and that of a 
cerium amount of the stock and bonds of said contemplated 
corporation, purchased by the parties to said agreement, the 
said I. Worthington should have lot parts, the whole being 
divided into S,Q00) parts, more or less, according to the 
number of bond holders who actually become parties to said 


wereement. 


And whereas, in and by said agreement, it) was among 
other things stipulated, that cach of the parties thereto should 
pay and subsertbe in purchase of stock, or otherwise deter- 
mined by the majyority in interest of the parties thereto, cer- 
tain amounts of cash, all of which in and by said agreement, 
reference being thereto had, will more fully appear 

And it was thereby agreed that for the consideration there 


inafter named to be paid by A.B. Stone & Co., said Wor- 
thington sold and thereby did scll, assign and transfer unte 
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said A. B. Stone & Co., one-half (1% ) of all and singular the 
capital stock and mortgage bonds, which said L.. Worthington 


was, or thereafter, for the consideration in said agreement 


mentioned, might or should become entitled to receive, under 


said agreement in any way whatever. 


In consideration whereof, said A. B. Stone & Co., had 
agreed and thereby did agree to pay tothe said 1... Worthing- 
ton, his representatives, and assigns $27,500, within six months 
after the confirmation by the Circuit Court of St. Louis, of 
the sale of the Railway of the M. V.& W. Ky. Co., under 
the foreclosure proceedings then pending in that court, with 
interest at the rate of six per cent per annum, from the date 


of the sale thereof. 


And further, A. B. Stone & Co., agreed to anticipate said 
payment, to theextent of whatever sums might be assessed 
against said L. Worthington, or which he might become 
hound to subscribe or contribute, under said agreement ac- 
cording to the terms thereof. Said A. B. Stone & Co., 
thereby agreeing to advance and pay all such sums for said 
LL. Worthington, repaying themselves by deducting one-half 
the same with interest at the rate aforesail, from the said 
$27,500 purchase money, according to the terms thereof. 
The remaining one-half to be for account of said A. B. Stone, 
as purchasers of LL. Worthington under this agreement, dated 


October 16, ISG4. 


And this defeadant says that both before, and at the time of 
the making of the said several agreements and papers herein 
before set forth, to-wit, the agreement dated September 1S, 
iN4, and the subsequent agreement dated October 16, IS7T4, 
said complainant Andros B. Stone, did hold himself out to the 
public, and particularly to this defendant, as one of the firm of 
A. B. Stone & Co., whose other partner was the said John 
lallon co-defendant herein, and that induced thereby solely, 
this defendant dil make and enter into said agreement herein- 
before mentioned, made between the said A. B. Stone & Co. 
and this defendantz:and that but for the said inducements, held 
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out to this defendant, by the said complainant, as to his connec- 
tion with the said firm of A. B. Stone & Co. as a joint partner 
therein, with the said John Fallon; this defendant would not 
have made, or entered into either of the said agreements here- 
in before stated. And defendant admits, that the said Fallon, 
did not at the time pay to this defendant, any sum of money 
on either of the said agreements but this defendant does aver 
the truth to be, that under and by virtue of said agreements 
made as aforesaid, the said Fallon did not obtain possession of 
said bonds of this defendant, to the amount T1Q) bonds of the 
issue Of IS73 of the said Railway Company: and that having 
obtained the same thereafter, by virtue of the said pretended 
agreements, made between the said Fallon and said complainant 
the said Fallon, did hand over and deliver the same. to said 
complainant, and said complainant did then and there, well 
know that the said Fallon’s only rights, and claims, to the 
same, was under and by virtue of the said agreements herein 
before stated, between the said A. B. Stone & Co. and this 
defendant; and upon which no payment had been made to this 
defendant, and that the said complainant did obtain and receive 
the same, with full knowledeve of all the facts herein before 
stated, in regard to the said agreements made by this defendant 


with said complainant. 


And this defendant does expressly aver and state, that the 
said Fallon, did never obtain any right of possession interest or 
title inand to the said 110 bonds or either of them, save by 
the use of the name of the said A. B. Stone. as one of the tirm 
of A. B. Stone & Co, in making and signing the said several 
agreements with this defendant, of September and October, 
IS74 as complainant well knew. And this defendant says 
that the only foreclosure of the said mortgage on the said rail- 
road contemplated in, and under the said several agreements 
made at Cleveland, in September and October in INS7-4 as afore- 
said, between the said defendant and the said complainant, asa 
member of the firm of A. B. Stone & Co. was the foreclosure 
in and by the said bill set forth; and that said foreclosure pro- 


ceedings, and all and singular the proceedings of sale, purchase 
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organization of a new company, and participation therein by 
holders of the old bonds of issue of IS72 and 1873, stated in 
said petition; became, and were the same, and none other, than 


the foreclosure proceeding and proceedings of sale, purchase 


corporate organization, and participation mentioned, referred. 


to, contemplated, and intended by said several agreements, and 
arrangements, made by, and between said A. B. Stone & Co. 
and this defendant and others, dated Septem ber and October 


ISG4 and herein set. forth. 


And this defendant does further state, that the said agree- 
ment in and by the said bill set forth as Ex. ©.AS? and purport- 
ine to be dated March 21th, ISio, and wherein and whereby 
certain terms and agrcements were made, between the parties 
thereto expressly, as to the sale and purchase of the said rail- 
road and the rights and participation of bond holders, and 
wherein the said complainant doth admit he was the party 
signing the same in the firmname of A. B. Stone & Co, and 
individually as A. B. Stone. was, so far as this defendant is 
concerned, and as the said complainant and the said Fallon, 
merely a continuation of and subject to the prior agreements 
made by and between the said Fallon and this defendant in 
the agreements of September and October, IS74 and that all 
action of the said John Fallon, defendant in handing over unto 
the said A. B. Stone, complainant, any portion of the said 110 
bones known and admitted to belong to this defendant, was 
only, and as between said complainant, said. Fallon, and this 
defendant, subject to the said several agreements of September 
and October ISi4; and that all the right said complainant may 
have acquired in and to said bonds, and in and to the said con- 
tract in relation thereto, was absolutely expressly and in eood 
conscience, only to the extent and on the terms inthe = said 
several agreements of September and October, S74, expressly 
-tated, and this defendant doth further state, that he hath at 
all times stood ready, and constantly offered, to perform all the 
terns of said several agreements, of September and October 
ISi-4, to be by this defendant performed, that defendant hath 
oTered to transfer to said “AA. B. Stone & Co. the one half of 


‘ 
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sid claim: S77.QtO.00Q, And that conmphununt ana said) ballon 
having failed and refused ti accept the same this defendant 
hath caused the same to be allowed by the master inchancery, 
and doth now offer to transfer one half thereof, and in all 
other things, todo and perform his part of all his said several 


arrangements mentioned, 


And this defendant doth charve and aver, that the said JN. 
Ib. Stone, with full kKnowledoe of the facts and rivhts and 
interest ef this defendant, in and to the said P10 bones, ane het 
otherwise, hath received the PLO bonds belonging theretofore 
to this defendant, and hath converted the same to his own 
use, and this defendant doth sav that therchy, the said A. B. 
Stone & Co., together with the said Jolin Fallon have be- 
come bound, under the terms of the contracts of IS74. and in 
vood conscience, to pay to this defendant, his representatives 
md assigns $27,500 Within six months after the confirmation 
by the Ctreuit Court of St. Louis, of the sale of the said rail- 
road under the said foreclosure proceedings, With interest at 
the rate of six per cent per annum from the date of the sale 
thereof, which said confirmation as appears by said bill, has 
long since been had. and which period of six months subse- 
quent thereto has lone sInce elapsed, and that the said A.B. 
Stone, complamant, and the said Joho Fallon under the firm 
ite of A. I}. Stone X C'o.. received chine! hele <A Ii byeonnets 
and cach of them in trust, and subject in equity, to the terms of 
said agreements of September and October, ISa4. and that 
when said complamant reeeived the same from said) Fallon 
he received and used the same, subject strictly, to the several 
terms and conditions of said agreements last mentioned, and 
wis, and is in equity. bound to anticipate payment for one-half 
of said bonds, to the extent of whatever sums .mieht be 
assessed against the said I... Worthington, or which he might 
become hound tw contribute rider tcl Wercements according 
to terms thereof, Or itn other dvrecmcnts niide by ssid Stone 
or said Fallon as holders of said bonds, and that the said w\, 
i. Stone did thereby agree, and m good conscience did be- 


come bound to advance and pav allsuch stums for this defen- 
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dant with interest at the rate aforesaid, on said $27,500 pur- 
chase money, for one-half interest on said 110 bonds according 
to the terms thereof, and the remaining one-half interest, said 
A. B. Stone was to account for to defendant as purchasers 
under sail agreement. 

And this defendant doth further say, that if the said A. B. 
Stone has paid and advanced the sums of money to the 
amount in which he in his said bill avers, but which this de- 
fendant denies and insists upon ptoof thereof, that he is en- 
titled to repayment therefor, only out of the sum of 827,500 
and interest due from him, and the said Fallon to this defen- 
dant under and by virtue of the agreements hereinbefore 
stated, and the balance shall be by complainant paid to defen. 
dant in cash, and this defendant deth further state that of the 
remaining one-half of the said tro bonds, to the amount of 
S27.000 as agreed upon. Phis defendant is. entitled to an 
accounting from the said complainant, and from the said John 
Fallon, the whole of the said value with interest is aereed up- 
on, shall be paid to this defendant by the said complainant and 
the said John Fallon im-cash, or insuch good and suflicient se- 
curities of the said Railroad Company, as shall fully conform 
to and be in cquity equivalent to the amounts agreed to be 
paid to said defendant by the said .A. B. Stone, and the said 
John Fallon, under the firm name of A. B. Stone & Co. under 
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avreements of IS74, and the defendant further 


states. that he sas hei advised and believes, and so states. is 


entitled to a full and just accounting from the said .A. B. Stone, 
foreach and every onc of the said tro bonds at the full face value 
thereof, as the same were at the time the said complainant re- 
ceived the same, unless the said complainant shall confess and 
allow to this defendant, the value placed upon the same, under 


. ad ’ °* * . " 
and by virtue of the said avrcements, and upon the terms and 


t 


conditions in the said agreement set forth, and that in anv ac- 
} 


counting that may be had that. thisdefendant is entitled to, 


and receive a decree against the said complainant for the full 


“mount dae defendant, under and by virtue of the terms and 


conditions under the faets hercinbefore set forth. and this de- 
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fondant does ask that this, his said answer, may be taken as a 
crossbill against the said complainant, aad the said Fallon, his 
‘ , co-defendant herein, whom he makes defendant herein, and 
' the defendant doth hereto annex copies of the several agree- 
ments of IS@4. and of said schedule and asks that the same 


may be taken as part hereof, exhibit A and bt. 


And defendant doth pray as against said complainants, and 
said Fallon, the special relief hereinbefore asked for, and as 
rast ll the co-defendants herem, for such other and ecneral 
rchief as to equity anid eood conscience shall seem meet 

NOBLE & ORRICK and 
mmr HOWELL 


Attorneys for We rthineton 
Verifiention waived in open Court, 


See Journal Entry Mareh oth, IS75. 


mei “A.” 


CLEVELAND. Scent mth So. 


The undersigned for themselves, and for whoever may 
hereafter be entitled under them, respectively to the considera- 
tion to be paid for the stocks and bonds purchased as herein- 
after stated, do hereby Wweree WM ith one another, their respective 
representatives, and assigns, to purchase of the capital stock of 
a corporation to be organized and called the. St. Louis, Keokuk 
and St. Paul Railway Company, SLSOQOQ00 and of the mort- 
gave bonds of the said contemplated railway company, the 
amount of from STOOOQ000 to LSOQOLOOO the share and propor- 
tion thereof taken and purchased by cach, and the considertion 
to he IVE tt by each of the partics hereto. to siaicd RR crilweay (‘om- 
puna being specifically stated in schedule hereto annexed. and 
the parties herctoagree further, each respectively by and for 


themse! ves their respective repli escntatives and assigns to ratably 


subsertbe and pay for such amount of stock of the said railway 


iOS 


corporation, also such amount of cash to be paid to the appointee 
of a majority in interest of the parties hereto, as the majority 
in interest of the parties hereto shall at any tine before the 
judicial sale of the railway and property of the Mississipps 
Valley & Western Railway Company, on the now pending 
proceedings for the purchase of the mortgages thereof may 
determine, or require to secure the punctual payment of the 
amount to be subscribed, as aforesaid, the St. Louis, Keokuk 
& St. Paul Railway Co, shall retain such proportron of the 


] 


: ee oe 
stocks and bonds purchased by each of the parties 
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, . * . . . : Se. 
the majority in interest mav determine. not exceeding ore third 
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prt tnereok, and mm case. of NOn-payimlen! Wilell «cue rTtne 
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amount that should be subsertbed by anv of the parties. then 


represen tives OF appoilitees, Lhe same may be su 


oo ' : or : faa 
prune 14 the whole of the others, or by any of the parties that 
re : » 7 sa eT ‘ } : . 1% +" a ¢ . 7 "ss re . or 
Gesife tO UNTe Tl so dome, mn Proport Cot) Ue sil PESPCCLING Til- 

. , ‘ Yy * ’ hay . ‘om . 
terests, and the stock and bonds corresponding to one part, o1 


unit mthe schedule hereto annexed, mentoied shall belone 

and be issued private to the party or parties subscribing, for 
} , °7 ? ad 1 

every three hundred dollars so subscribed, and inthat propor 


tion for anv larger or smaller sum. 


ee ] ‘ } ‘<ahdee : “ ] “ , 

Provided that the a reregate of cash, andof stock subscrip- 
tion to be required foreach shall not exceed ten per cent of the 
stock purchased by each. 


' ‘* } | . 
| Signed | AUB, Srone & Co. 


L.. Worriai~na ron and others. 


CLEVELAND, Sept. Sth, IS7 4, 


1 } . . ‘ ** 
Schedule referred to in ihe “annexed aereement. he 


‘ 


“2 . . > ‘ ‘ e “ 
AMM parts, (Py) AL BL. Stone & Co purchase T4IS4 parts thereof, 


ee bal ‘ ~ a? ° af ; 
Whole of the stock and bounds to be purchased being divided into 


tovcthei Wilt) thew proportion of thi: residue. As herematter 
mentioned, and pav therefor r48¢ morteaee bonds of the issue 


~ s »? ~. , ~ ° 2 . r 
of March rth, i872, and 500 morteage bonds of the issue of 


January 20th, S73. each for a stom of 


the Mississippi 


i te — + eo 
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, ees z 


rane 


Valley & Western Railway ‘Company, with the claims or 
debts for which any part of said bonds are held as collateral. 
(2) L. Worthington purchases 154 parts thereof, together with 
his proportion of the residue and pavs therefor his claim 
ugamst the Mississippi Valley & Western R’y Co. and the 
Missouri Railway Construction Co.. amounting to about 
$77,000 secured by 110 bonds of said issue of January 20th, 
ISv3. (Here follows a number of other names.) If any of 
the persons or corporations mentioned inthis schedule, as pur- 
chasing parts as aforesaid should fail to become parties to this 
agreement, the interest of all others who do not become parties 
hereto shall stand in all respects as if those who do not he- 


come parties hereto, had not been mentioned in this schedule. 


[t is further understood that by the consent of .\. B. Stone 
or any others who are holders of bonds of the Mississippi 
Valley & Western R’y Co, of other of the two issues aforesaid, 
may become parties hereto, taking an interest in proportion to 
their bonds, and that if the whole number of partsto which the 
parties to the contract, become entitled, should exceed 3000 
parts, the division of the whole amount of stock, and bonds pur- 
chased, mnst be modified accordingly. leach and every of the 
parties hereto shall further purchase one three thousandth part 
of said capital stock, and bonds, for each buon of the Issue of 
March, 12, 1872, and fourteen thirty thousandths part thereof, 
for each bond of the said issue of January 20th 1874, that any of 
said parties hold, (or hereafter before the contemplated judiciai 
sale of the railway and property, of the Mississippi Vallev & 
Western R’y Co. shall become entitled, to have; whether as 
collateral security, or otherwise, and which said parties shall 
respectively transfer and surrender to said St. Louis, Reokuk 
& St. Paul Railway Co, the numberof parts remaining of the 
whole S000) aforesaid, shall be divided pro rata, among the 
parties hereto, and shall be considered as having been purchas- 
ed by them respectiy ely, for the several considerations afore- 


sac. 
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A. Stone, Jr,, as trustee for the parties in interest, shall re- 
ceive and hold all fractional parts of one share of stock. and of 


one bond, to which any of the parties become entitled under 


 *—- ee 


this agreement, till otherwise agreed, by the parties interested 


in each of such shares and bonds. 
MNHIBIT “«B” | 


Whereas, A. B. Stone & Co., and L. W orthington, have | 
with other holders of the mortgage bonds and claims, of the 
Mississippi Valley & Western Railway Co. signed an agree- | 
ment dated Cleveland, September, ISth, IS74. Wherein it ) 
is provided that the railway and property of the said Mississippi 
Valley & Western R’y Co. are to be acquired by a corpora- 
tion to be organized and called the St. Louis, Keokuk & St. 

Paul R’y Co. and that of a certain amount of the stock and 
bonds, of said contemplated corporation, purchased by the 
parties to said agreement, the said L.. Worthington shall have v 
154 parts, the whole being divided into 3000 parts more or less 
according to the number of bond ‘holders, who actually be- 
came parties to said agreement; and whereas in and by said 
agreement it is among other things stipulated, that cach of, the 
parties thereto shall pay and subscribe in purchase of stock or , 
otherwise determined by the majority in interest of the parties 
thereto certain amounts of cash, all which in and by said agree- 


ment reference being thereto had, will more fully appear. 


Itis hereby agreed that for the consideration hereinafter ' 
named, to be paid by A. Bb. Stone, the said Worthington has 
sold and does sell, assigned, transfer unto said A. B. Stone & 
Co. one-half of all singular, the capital stock, and mortgage 
bonds which said L. Worthington is, or hereafter for the con- a8 'g 
sideration insaid agreement mentioned, may or shall become 


entitled to receive, under said agreement in any way whatever. 


In consideration whereof said. A. B. Stone & Co. have 


agreed, and hereby do agree to pay tothe said L. Worthington 


his representatives and assigns twenty seven thousand five hun- 


*. 
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dred dollars within six months, after the confirmation. by the 
Circuit Court at St. Louis of the sale of the railway of the 
Mississippi Valley & Western R’y Co. under the foreclosure 
proceedings now pending in the Court, with interest at the 
rate of ten per cent per annum, from the date of the sale 


t here rf, 


And further, A. B. Stone & Company agree to anticipate 
said payment to the extent of whatever sum = may be assessed 
against said L. Worthington, or which he may become bound 
to subscribe, or contribute under said agreement, according to 
the terms thereof, said A. B. Stone & Co. hereby agreeing to 
advance and pay, all such sums for said L. Worthington repay- 
ing themselves by deducting one half the same with interest at 
the rate aforesaid from said $27,500 purchase money according 
to the terms hereof; the remaining one half to be for account 
of A. b. Stone & Co, as purchasers of LL, Worthington, under 
this agreement. October 16th IS74. 

| Signed. | A. B. Stone & Co, 
LL. WortiHina ron, 
Filed March th, IN7S. 


W. P. Sraur, Clerk. 
by .. ALLE. Deputy. 


And on the same day, March ‘ith, IS7S, there was filed in 
the Clerk’s office, the answer of the said L. Worthington, to 
the cross-bill of Adrian Car & Manufacturing Company, in 


words and figures, following, to-wit: 
DISTRICT COURT OF LEE COUNTY, IOWA, 


Awpros B. SrTonk, Petitioner, 
Vs -In Equity. 
Joun Fatron, et al, Defendant. \ 


Comes now L. Worthington, and for answer to the eross 
bill and counter claim, of the Adrian Car & Manufacturing 


Company and William S. Wilcox, Samuel M. Carpenter and 
Porter L. Swords, assignees of said Adrian Car & Manufac- 


turing Company, states , 


Hle denies each and every affirmative allegation therein 
contained, denies said parties are entitled to the specific or 
general relief therein praved, and asks to be hence dismissed 
with his costs. 

NOBLE & ORRICK and 
H. SCOTT HOWELL, 


Attorneys for L. Worthington, 


And afterward, to-wit, on March IIth, IS@S, there was 
filed in the Clerk’s office of said Cogirt an answer to the cross- 
bill of said L. Worthington in words and figures as follows, 


to-wit: 
IN THE DISTRICT COURT OF IOWA. 


A. BL. STONE 
VS » Petition in Equity. 


JOHN FALLON. \ 


Aprian Car & MAN’ P’G Co. 
Vs. . Petition in equity. 
A. B. Stone, Journ FALLON, et al. 


[L.. Worruincron, 
Vs ~ . Crossbill in above cases. 
A.B. Srone. Joun FALLo., et al. 


And now comes Andros B. Stone, one of the Defendants 
to the said cross6i//7 of L. Worthington, and for his separate 
answer thereto, or toso much thereof, as he is advised is neces- 
sary and proper for him to answer unto, answering says: 

Ist. “That cach and every allegation and statement made 
by him in the original petition filed in this cause, is true, and 
so far as said crosshill of said L.. Worthington, contradicts the 
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same, this respondent denies the statements and allegations of 


suid cre shill, and each and ey cry part thereof. 


2nd. This defendant denies, that he and said Fallon were 
ever “@7 close business connection,” or that he ever had any 
business connection, with said Fallon, prior to March tst, 1875, 
except, under an agreement between them, dated July rath, 
IS74, a copy of which is filed with the original petition, in 
this cause, marked “Exhibit C™ and made part of that petition, 
also, is here referred to as part of this answer, that under said 
agreement, said Za@//ox and this respondent intended to induce 
other holders of bonds, ete., of the Mississippi Vallev and 
Western Railway Co., to join them, in the purchase of said 
railway, the Mississippi Valley and Western Railway, and 
when that could not be done, and the bonds or claims so held 
by other parties, could be purchased upon terms satisfactory 
to both Fallon and this respondant, that snch claims or bonds 
should be purchased on joint account, if both parties agreed, 
and if not, then purchase might and should be forthe benefit 
of the party purchasing.  Respondant admits, that he and 
Fallon did make some purchase of such claims and bonds, 
and took title in the name of A. B. Stone & Co... but denies 
that he ever concurred in, or agreed to, the purchase of any 
part of the claims or interest of said Worthineton, or that he 


1s personally hable therefor. 


Respondent admits that some time in September, INSTA, said 
Worthington, Fallon and respondent met at Cle, eland, Ohio, 
and talked about the claim of said Worthington, against the 
Mississippi Vallev & Western Railway Company and that 
Fallon and respondant then endeavored to induce said Worth- 
ington,to join them inthe purchase of said property, but denies 
that anv agreement was then, or at any other time made be- 
tween them, as stated in the cross bill of said Worthineton or 
that anv agreement upon the subject was even made between 
them or by or with the concurrence of this respondent. Re- 
spondent denies that any such agreement as mentioned and re- 


ferred to in said cross bill, of said Worthington, as dated 


‘14 


September, [Sth, ISi4 was ever made with the knowledge 
or concurrence of the respondent, but admits said Fallon pro- 
posed some such thing, and respondent refused to sign it, or 


concur in it inanyv form and the same was abandoned. 


Respondent admits that he is informed and believes, said 
Fallonin the name of .A. B. Stone & Co. some time in October, 
ISi4, entered into some agreement with said Worthington 
for the purchase of one half of said claims and securities of 
said Worthington at about $27,000 or perhaps $27,000 to be 
paid, a part in advancing whatever should be required of said 
Worthington in money, to enable him to join in the purchase 
of the MRsissippi Valley & Western Railway, to the extent 
of the other half of his claims and securities and the balance 
to be paid to said Worthington in cash, but respondent demies 
that said Fallon had any authority to bind respondent by said 


purchase, and denies all knowledge thereof. 


Respondent admits that said Pallonin the name of A. 5, 
Stone & Co, and by the approval of respondent, signed the 
vercement of March 27th, ISio, a copy of which ts filed in this 
cause with said original petition as Exhibit “A and made 
part thereof, and is here referred to and made part of. their 
answer, and that under that agreement, said Fallon delivered 
ot respondent said claim and securities, of said Worthington, 
and respondent used the same as trustee under said agreement 
of March 24, [S¢5, in the purchase of said Mississippi Valley 
& Western R’y property, and conveyed the same to the St. 
louis, Keokuk & Northwestern Railway Company, as stated 
in sid original petition, filed in this cause. Respondent adimits 
that when ssid claim of said Worthington, together with the 
suid securities were so delivered to him, by said Fallon, he 
knew the said Fallon claimed to have made said purchase, in 
the name of A..B. Stone & Co. and supposed he paid nothing 
thereon. Respondent dont know under the circumstances 
Whether he is liable to said Worthington or not, but denies all 


liability to said Worthineton, 


erence. 
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Respondent .savs that he has paid as stated in said original 
petition the amount required in money from the holder of 
said claim of said Worthington into court upon said purchase, 
and protected the interest of said Worthington. * Admits that 


he has refused to pay anything to said Worthington. 


Respondent savs that in equity, if he is held liable upon 
said contract, made as aforesaid between said Fallon and said 
Worthington then that said lability should in equity be held to 
be a liability as trustee for all the purchasers of said property, 
under said agreement of March, 27th, IS75,and that the 
amount given to, or found due to said Worthington should 
he paid by said St. Louis, Keokuk &. Northwestern Railway 
Company and that the monics advanced by respondent thereon 
should be refunded to respondent, before any division of the 
assets of said company is made among the parties to this suit, as 


sought by said original petition and cross bill, 


Respondent further answering, reasserts his answer to. the 
cross bill of the Adrian Car Manufacturing Company, and 
others as filed herein, and refers to said answer as a part of 
this answer and now having . fully answered said cross bill 
prays that» he be discharged with his reasonable costs and 


charges. 


(5. Le pMUNDS } | 
Te : - .\. B. Stone, Deft. 
Solicitor for A. B. Stone. | i cpenee 
Filed March 11, 1S%¢S. 
\W. , STONE, Clerk, 
By C. LL. ALLEN, Deputy. 
And afterward on March ISth. IS@S. there was filed in the 


office of the Clerk records, the following order of reference, 


in words and figures following, to-wit: 
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DISTRICT COURT OF LEE COUNTY, IOWA, AT ; ‘ 
KEOKUR. 
Andros Bb. Stone, Petitioner, 
Vs - In equity, original bill. 
John Fallon, et al, Defendant. \ 
‘L. Worthington, Petitioner, 
: VS Crossbill. 
A. B. Stone, et al, Defendants. , . 
and 
Adrian Car & Man’f’e Co,, et al, petitioners, 
Vs. -Crosshill, i 
A. B. Stone, et al, Defendants. \ | 
and 
Gillmere & Anderson, Petitioners / 
Vs . Crosshill. 
A. B. Stone, et al, Defendant. \ 1 
r 
It is hereby ordered by the court, that P. T. Lomax and 
J. L. Rice, be and they are hereby appointed referees in the ; 
above named case, with all the power conferred by law on | 
such officer, and all the several issues in the original and cross 
bills, insaid cause, are hereby referred to them, and they are | 
directed to take and hear testimony on same, and to report to | 
this court with the testimony the facts and conclusions of 
law, found by them, separately. The said referees shall fix 
the time or times after the present term for taking testimony "| 
before them in said cause, and shall give to the counsel of the » 
several parties appearing in said cause, reasonable notice in 
writing of the time and place of taking testimony and of the 
hearing to be had before them, and shall make due report of ! 
their doings and findings herein to the next regular term of 1 
this court. a 
And afterwards toowitt on Monday, July 2d, 1SS3, the 


following final decree was had and entered in said cause: 


Peninsular lron Company, Abel Whitney, 
2 Abel Whitney, trustee, Hlinois Manufac- 
turing Company, Adelia S. Angel, 
Joseph C. Hart, Jane S. Tart, Adminis- 
trator of Estate of Tlenry Hart, Deceased, 
Joseph R. Bennett & S. Edson Graves, 
partners, Wim. S. Wilcox, TL. EL. Wilcox 
X& Geo. A. Wilcox, partners, Samuel M. Decree. 
Carpenter, Charles Wason, Fulton 
Foundry Co. Leander M. Tubby. 
Vs, 
. Andros B. Stone, St. Louis, Keokuk & 
Northwestern Railway Company, Dan. 
P. els, Chicago, Burlington & Quincy 
r Railway Company. 


| 
| 
| 
} 
i 


This dav came petitioners by W UA. UL nderwood ane . Sco 
Phis da petit by WA. Und land HL. Scott 
llowell, their solicitors and respondents, by Anderson Bros. & 
| 
Davis, the Chicago, Burlington & Quincy Co., by IL. II 


1 Trimble, their attorney, and the cause coming on to be heard 
‘ on the pleadings and evidence introducd by the parties, and 
| the court having heard the cause and argument of council 
and being fully advised in premises, the court doth dismiss the 
i) cause at complainant's cost, 
; 
And at the same time, July 2d, 1S83, the following order 
: allowing an appeal was had and entered in said cause. 
Peninsular lron Company, Abel Whitney, Abel Whitney, 
‘| Trustee, [Hlinois Manufacturing Company, Adelia S. Angel, 
* Joseph C. Hart, Jane S. Hart, Administrator of Estate of 
Henry Hart, Deceased, Joseph R. Bennett & S. Edson 
Graves, partners, Wim. S. Wilcox, Tl. TL. Wilcox, & Geo. 
I A. Wilcox, partners, Samuel M. Carpenter, Charles Wason, 
j | Fulton Foundry Company, Leander M. Tlubby. 
Vs. 
A. B. Stone, St. Louis, Keokuk & Northwestern Railway 
Company, Daniel P. Eels, Chicago, Burlington & Quine 


Railway Company. 


TLS 


This day came complainants, in above entitled action, by 
WA. Underwood and H. Scott Howell, their solicitors and 
respondents, by Anderson Bros. & Davis and H. HH. Trimble, 
their solicitors, and at the same term, and immediately after» 
the rendition of the final decree in this cause, dismissing the 
bill, and in open court, the said complainants pray for an ap- 
peal herein, to the Supreme Court of the United States, which 
is hereby allowed, and the bond for such appeal to be here- 
after given and approved, is fixed at the sum of one thousand 


dollars. 


And afterwards towit: on the [Sth day of October, ISS3, 


there was filed in) said clerk’s office and duly approved the 


following: 


LPPEAL BOND, 


Know all men by these presents, That we, The Peninsular 
[ron Company, Abel Whitney, William §. Wilcox, Henry 
A. Angel, LL. M. Hubby, John Burt and the Bank of Skana- 
teles as Principals, and Ed. F. Brownlee, of Keokuk, Lowa, 
us security, are hereby held and firmly bound unto Andros B. 
Stone, Dan. P. Eells, the St. Louis, Keokuk & Northwestern 
Railway Co. and the Chicigo, Burlington & Quincey Railway 
Company, in the sum of one thousand dollars, lawful money 
of the United States, to be paticl to the said Andros B, Stone, 
Dan. P. Eels. the St. Louis, Keokuk & Northwestern Rail- 
way Co, and Chicago, Burlington & Quincy Railway Com- 
pany, their executors or assigns to which payment well and 
truly to be made, we bind ourselves and cach of us jointly and 
severally, one and cach of our heirs, executors, administrators 


jointls by these presents, this 17th day of October, ISS3. 


But the condition of this obligation is such, that whereas, 
the said) Peninsular fron) Company and other complainants 
have appealed from the decree and judgment of the Circuit 
Court of the United States, Southern District, eastern Divi- 
sion, Towa, rendered at the June Term, ISS3, in the action 


brought in said court by said complainants against said Andros 
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B. Stone and others as defendants, to the Supreme Court of 


the United States. 


Now, therefore, if the said) Peninsular Tron Company and 
other complainants, the appellants in said appeal, shall duly 
prosecute their said appeal to effect as required by law, and 
shall pay all costs and damages if they fail to make their said 
appeal good, then this obligation shall be null and void, other- 


wise of full force and effect. 


In witness whereof, we have hereunto set our hands and 
seals on the 17th October, ISS3. 
PENINSULAR Iron Co. | Seal, | 
Aner Wittrney, | Seal. | 
W. Ss. Wire OX, | Seal. | 
Henry A. ANGE. | Seal. | 
L.. M. Ilurny, | Seal, | 


Joun Bure, [| Seal. 


BANK OF SKANATELES., | Seal. | 


By Hl. Scorr Towernr, Agent and Atty, 


Principals, 
Ep. F. Browne nr, Security, [| Seal. | 
The above and foregoing bond is accepted aud approved by 
me this October ISth, ISS3. 
Il. K. Lover, Clerk U.S. Cireuit Court. 
By Erte J Lercu, Deputy. 
Gro. W. McCrary, Circuit Judge. 
Filed October ISth. ISS. 
Hi. KR. Love, Clerk. 


bv Eerie J. Lercu, Deputy. 


* 
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And afterwards to-wit: on Sth November. ISS3, there was 


filed in said clerk’s office the following stipulation: 


United States of America, The Circuit Court of the United 
States for the Southern District of Lowa, [astern Division 


In .quity. 
STIPULATION, 


The Peninsular Iron Company, Abel Whitney, as trustee of 
himself and the L[llinois Manufacturing Company and 
divers others; Adelia S. Angel; Joseph C. Tart and 
William S. Wilcox, administrators, and Jane S. Hart, 
adiministratrix of the estate of Tlenry Hart, deceased; Joseph 
R. Bennett & S. Ie:dson Graves, as partners, under the firm, 
name and style of J. R. Bennett & Company; William 8, 
Wilcox, Henry Hl. Wilcox & George A. Wilcox, as part- 
ners, under the firm name and style of Wilcox Brothers & 
Company; William S. Wilcox, Abel Whitney; Samuel 
M. Carpenter and Charles Wason, survivors of themselves 
and William I. Smith, deceased, partners, under the firm, 
name and style of the Fulton Foundry Company; Leander 
M. Hubby: and The Bank of Skanateles, Complainants 

. 

Andros B. Stone; Dan. P. Eels: The St. Louis, Keokuk & 

Northwestern Railway Company; and The Chicago, Bur- 


lineton & Quincy Railway Company, Defendants. 


ln this cause a decree having been rendered dismissing the 
bill and all the said complainants having appealed to the 
Supreme Court of the United States, and the said complain- 
ants having purchased of the said defendants the printed re- 
cord, meade up and printed by said defendants, for the purpose 


of using the same in the Supreme Court of the United States. 


And, whereas, upon the hearing of said cause ia said Circuit 
Court, the complamants in pursuance of the stipulation found 
upon pages 661 and 662 of said printed record, introduced in 


evidence a release in aecordance with the wllegations of the 


a2] 
petition of said Bank of Skanateles found on pages 174, 145 


and 176 of said printed record, 


And the said defendants introduced ins evidence upon said 
hearing. 

Ist. The original $600,000.00) mortgage executed by the 
St. Louis, Keokuk & Northwestern Railway Company to 


Dan. P. Eels, of Cleveland, Ohio, trustee, June 29d ING. 


2d. The receipts for certificates of stock in the St. Louis, 


Keokuk & Northwestern Railway Company, marked respec- 
tively “C.D. FE. FP. G, Frank R, Payne.” 


Bd. A circular sent out by Wilcox, Carpenter and Sword. 
ssi“ Nees of the A. } & NM. . a. marked “13, rank RR. 


eis ” 
Payne. 


ith. The original deed from Andros B. Stone and wife, to 
the St Louis, Keokuk and Northwestern Railway Company, 


dated June 22d 1S75, acknowledged the same dav. 


oth. Original, deed same tosame, dated September [6th, 
ISTS, acknowledged March 20th, ISS2, of that part, of the M. 
V.& W.Rv, Co. from Canton westward 


th. The pleadings and decree in the suit of Andros B. 
Stone vs. John Fallon et al. in the District Court of Lee 


county, lowa, referred to in the bill in this cause. 


Now, therefore, for the purpose of saving expense in copy- 
ing and printing, and to prevent an useless cncumbering of the 
record for review, it) ts stipulated inal agreed between the 
parties, that the foregoing statements in’ this stipulation con- 
tained are true, and that the clerk of said) court shall file this 
stipulation, with the files of said cause, and shall return a true 
transcript of the same, to be filed inthe Supreme Court of the 
United States, as a part of his transeript of the record in this 
cause, That the statement herein contained shall be suthcient 
transcript Of said release to the Bank of Skanateles. above 


referred to. 


That the said clerk shall make a true transcript, of suid 


$600,000.00 mortgage, and all endorsements thereon, and also 
of each of the said receipts, for certificates of stock, and also of 
said circular of Wilcox, Carpenter and Sword, assignees. 

And also of cach of said deeds from the said Andros B, 
Stone and wife, to the said railway company, and return the 
same asa part of his transcript of the record in said cause. 

And, whereas, a part of the pleadings hereinbefore, sixthly 
referred to, have been already printed as follows, in said 
printed record, VIZ: 

Petition pages 1LOQ-125 inclusive. 

Notice to defendants pages 125-126. 

Cross-petition, etc., of A. C. X me oe, purses ~i~-tS1 it 
clusive. 


Notice on same 131-15. 


The deeree and report of referees in Stone vs. Fallon, pages 


5-03 inclusive. 


Therefore, it is agreed that this statement of the same, in 


said printed record, shall be a sufficient transeript thereof 


But that of the other pleadings and proceedings ino said 


CHUSO., VIZ. 


Ist. The answer of Wilcox, Carpenter and Sword, tiled 


Auvust 2Sth, IS74. 


2. The joint answer of William TI. Plarris, Henry Chis- 
holm, Leander M. Tubby, et al, filed March Ist, 1S7S. 


3d. The answer of Andros B. Stone to the cross-petition of 


Wilcox. Carpenter and Sword, 


ith. Phe several answers and cross-petitions and exhibits of 
L. Worthington, filed March “th, IS7S, and the answer of 
Worthineton to cross-bill A.C. & M. Co. 


th. The answer of A. BB. Stone to the cross-petition of We 


Worthington. 


6th. Order of reference to P.T. Lomax and J. L.. Rice. 


The same shall be transcribed and returned in full. 


And it is further agreed that the said printed record, and said 
transcripts, when made and attached thereto, together with the 
certificates of the clerk thereto attached, shall be deemed the 
transcript of the record in this cause to be filed in the Supreme 
Court of the United States, upon the said appeal of said com- 


Jainants, and a sufficient transcript, satisfactory to both parties. 
] } | 


And it is further agreed and stipulated that all the parties, 


complainant, were either duly served with notice, to appear 
and plead in said cause of Stone vs. Fallon, in the District 
Court of Lee county, lowa, and in the matter of the cross- 
petition, purporting to be filed by Wilcox, Carpenter and 
Sword, as asigness of the Adrain Car and Manufacturing 


Company, or duly accepted service of such notices. 
Dated November 3d, 1SS5. 
W. oA. UNbpERWoop, 
Solicitor for Complamant, 
ANpERSON Bros. & Daves, 
Solicitors for Defendants. 
Filed November Sth, ISS5. 
K. Love, Clerk. 


13 lo asae I. Leren, Deputy. 


CERTIFICATE OF CLERRK. 
Uxrrep STATES OF AMERICA, SOUTHERN District ol 
low \ =s, 


&g Hlenry AK. Loon e. clerk of the Circuit Court of the L nited 


States, for said “Southern District of Towa, Eastern Division, 
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in pursuance of the order allowing an appesl in sae cause. do 


heretyy certify, that the foregone is atruc and correct Cepys. 
full and complete of the records and proceedings, pleadings, 
evidence and orders, and the final decree in) said cause on the, 
or of record ino my office, including the order allowing the 
bpp al, ame the bond on appeal vith the approval the reof, and 
the stipulation of the parties in said cause, regulating the man- 


ner of making the transcript. 


In witness whereof, To have hereunto set my hand and 
caused the seal of the said Circuit Court of the United States, 
for the Southern District of Lowa, Eastern Division, to be 
athxed at Keokuk, in said District. this 26th dav of ‘\ Vem- 
ber, A. DD. TSS3. 

| Seal | Il. K. Love, Clerk, Circuit Court 

Lo nited States, Southern District Towa, astern Division. 


isy E.aik I. LEECH Deputy. 
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UNITED STATES. 


THE PENINSULAR IRON COMPANY ET AL, 


Complainants and Appellants, 
VS. 
ANDROS B. STONE ET AL, 


Defendants and Appellees. 


No. 


MEMORANDUM OF ARGUMENT AND BRIEF OF W. A. UNDERWOOD 
OF COUNSEL FOR APPELLANTS. 


DETROIT : 


WINN & HAMMOND, BOOK AND JOB PRINTERS. 
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IN THE SUPREME COURT. 


THE PENINSULAR TRON COMPANY, 
ET. AL... 
(om) ninants and Appellants, 
vs 
ANDROS B. STONE, ET. AL 
Th WaT fe and L pope Vewm 


MEMORANDUM OF ARGUMENT AND BRIEF OF 
COUNSEL FOR COMPLAINANTS, 


PARTIES TO THE SUIT. 

The complainants and appellants are the Peninsular Iron 
Company, a corporation organized under the laws of Mich- 
lan, Abel Whitney, as trustee for the Illinois Manufactur- 
ing Company, a corporation orgamzed under the laws of 
the State of Michigan, the represt ntatives of Ilenry lart, 
deceased, Adelia S. Angeil, Abel Whitney, William S. 
W ileox, the Bank of Skaneateles, a corporation organized 
under the laws of the State of New York, Joseph Rt. Ben- 
nett, and S. Edson Graves, partners under the name of J. R. 
Bennett AS Company: William 8. Wileox, II. lI. Wileox 
and George A. Wilcox, partners under the name of Wileox 
Brothers & Company; Samuel M. Carpenter and Charles 
Wason, partners under the name of the Fulton Foundry 


Company, and Leander M. ilubby. 


2 
fe 
Of these complainants, Messrs. Carpenter and Wason. 
composing the Fulton Foundry Company, are eitizens of 


Ohio and their place of business is at Cleveland. in Ohno: 


. 
. 


. , ee ry 7 : P } , 17 4) , mee 2 . 
Mr. Ifubby is a ei ZC OT Ohio. and all the others with the 
* — 


4 : | ) | ’ “ ‘ ky sate rage . lj = 
exeeption of the Baul of Skaneateies, are citizens ol Mich- 
+ 


— 
— 


: > e ol aa Po 
and the Baul of Skaneateles is a New York cOrpo- 
ration. 

7 . , ‘7 } th ] i i 

Phe Bank of Skaneateles was not an original party to the 

1] ] . 
bill. lit, x ave o- the cou! oined as a party complain. 

fo. ,-*% ee 

ant thereto sixteen months after cue Dil was filed. 

, | ’ ? : | * *. ° ” - i 

Phe defendants are Andros B. Stone, a eitizen of New 
. : . ; . ; . } - . 
York: Dan. P. Bells. a citizen of Olio: the St. Louis. Keo- 


vay Company, a corporation or- 


. 
al 
A 
a 
a. 
‘ 
- 
x 
m 
i 
Sid 
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} } ' ‘ ¢ | oT ernme ? ar 
CAMIZA~CU under the laws o lowa, ana the Cineago, Burling- 
ton & Quiney Ratlrond Company, a corporation organized 


under the laws of Pl iners. 
HISTORY. 
The original bill was filed on the 22d of Mav. 1881. To 


ee  * 3 a? |." 1? ] 4) wy | ii le Ix , an ‘ N t] 
tiiis Ddii , Lone, sU‘lis lbh Lit’ , ‘ sOULTS, ACOR Li X - Ori ‘* 
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, ’ } 1 rae ? : ar F iia ‘ “ 
Lie pies July Lith, ISsl. ble pieas were 8@1 down Lal 
A ‘ ‘ 
ument August 30th, ISS, and tl as browse’ 
armumment aAUuGust of Li, Sh, cll LHe Cause Wis rouent toa 


hearing on the pleas Marel 16th, PSs2. During the hear- 
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AIS We und Mav Lo ISsv. further answers of the defend 
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ants were filed Repleations were tiled July 8d. ISS? (the 
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naves, 1,Q0-1,3. Octobe! ott. ISS2. the MLLIA Ol Skan- 
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eateles was by leave of court allowed to join as a party com- 
plainant. Reeord pages, 174-176), and during the year 
succeeding, depositions were taken anc the ease Was finally 
brought to a hearing upon pleadings and proofs July 2d, 
1883, and the bill was dismissed with eosts. On the same 
day an appeal was allowed to this court, the record being 


filed in the October term. PSS. 


STATEMENT OF CASE. 


In the beginning of the year L874, the Mississippi Valley 
& Western Railway company which had a line projeeted 
and partially completed’ from Keokuk southward along the 
Mississippi river towards St. Louis and another line pro- 
jected nied Lprerni While i Sale work lisve] been done, extend- 


** 


Ing from ap Mt i the first mentioned line westwardly 
through the State of Missouri. had issued two series of 
bonds, which for econventence are ealled first and seeond 
mMortvagce bonds. nicl sometimes VALE bonds of 1872. being 


.- ¢ ‘ * 


the first mortgage bonds, and bonds of 1873, being the see- 
ond mortgage bonds. Both these series of bonds were 
secured by mortgages upon the property of the railway 
company. 

The Adrian Car and Manufacturing company was a part: 


business at Adrian, Michigan. It had 


nership carrving on 0 
at that tyme fur ished a large number of ears to the Missis- 


sippi Valley and Western Railway company and was a 
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the Whole claim due and owing te it, Viz: S125 000, the 
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railway company had turned ont to the ear company 125 


bonds of the above mentioned ‘ssue of 1872, of 81,000 


lads 


“1 } ? , } " , } 
Shortly after these bonds were turned out to tl 


1? Car GoM: 


. . , , . 
, { 1 : . " i mm « ; Varvara + . Ly —T. 
panVv, foreciosure proceedimes were comunenced at St. Lous 
] +] ! ' 7 ‘ “— ‘ 
- ‘ . sad *} 
Wpon Doth mo Ces, Wilt were proceeded With UNL a 
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A f The Tle tiese one hundre ise! twentv-lve bonds 


were | Lr OUT to 4 y Scant many, it Was 1tseil in hnhah- 

Cia uf is. fhe Was Chaeavorin?g oO vel CXTCHSIONS from 
’ ’ ’ 7 ° 
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Illinois Manufacturing Co., of Adrian ....... 20 bonds. 


lheank of Skanenteles. .. ar Se a sie 


5. mm. Fete & Ca., Detroll, Mies ccciseianed ‘te 
Lancon @& Ce., Chaninevitle, Ct. occccassecese 42 * 
. D. Preston & Co,, Detroit, BiCi. io. scca cs ia 2) 
The Fulton Foundry te. Ciovennee. 2.....:: ° sin 


The Peninsular Lron Co., Detroit, Mich... . eh 


eee eee rona o ee 5 al ; ] } ee 
retaining ei@lit OF sar bonds and the lease, Shortly 
] ’ e , i* 
eiterwards the ear compan vas driven by finaneial stress 
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company, a certain number of these bonds of 1872, —The 
stockholders of the Rolling Mill Company bought of that 
company a part of the same, paying it eighty cents on the 
dollar, ach taking his pro rata proportion. Mr. Hubby's 
proportion Was nine bonds, for which he paid the rolling 
mill company eighty cents on the dollar. Afterwards the 
rolling mill company made a dividend, of which Mr. Hub- 
by's proportion was S100, and two more of these bonds 
were delivered to him at eighty eents on the dollar, he pay- 
Ing to the COTMP ANY S LOO eash to make uly) the difference, sO 
that Mr. Hubby became the owner of eleven of the bonds 
of 1542. 

Kach of the parties who held any of the 125 bonds which 
had been turned out to the car company, proved them in 
the foreclosure proceedings in their own names, and the 
sume were so allowed. Mr. Hlubbyv delivered his bonds to 
Mr. Andros B. Stone, and the same were proved by him, 
but whether in his own name or in the name of Mr. Hubby, 
the record does hot disclose, 

During the 4 ar Led and the beginning of 1875. consid- 
erable discussion Wiis mo between Lie parties Who held the 
bonds of the Mississippi Vailey and Western Railway Com- 
pany, as to What Was best to be done, Various plans were 
triked over. Mian Were ii favol (>| forming st PuUrcnasthe 
pool, but there were cillheulties attending Lit pcan, for the 
reason that some of the creditors of the railway COTM pany 
had received a large number of bonds to secure compara 
tively small debts, while other creditors lad received a com- 
paratively sind | number (>) bores to secure comparatively 
ere were some lens which were claimed 
to be prior to the mortgages. Vic had not heen deter- 
mined, and whieh. In inet, were net determined until about 


, : ; , , : : , 
two vears alter the prrenase a ne foreeposure saie nerein- 


aiter mentioned. mand nere Was Sotne dispute aS to the reia- 


tive values of the bonds of PS72 and TS¢S. Finally ‘a plan 
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» 
was devised by Mr. Stone and a Mr. George Edmunds, of 
Carthage, Illinois, who had been connected with the railway 
company and who was acting for Mr. Stone, which plan, 
stated in general terms, was this: For as many of the 
security holders as possible to appoint Mr. Stone trustee to. 
purchase the property at the then impending foreclosure 
sale; to form a new corporation; that in that corporation 
each person joining the purchasing pool to have a pro rata 
Interest accordingly as jis interest might ultimately appear 
to be; that each person was to :urn in his securities proved 
to Mr. Stone to be pad On the purchase ; that the property 
should be purchased for as nearly S600,000 as possible; that 
each Person should contribute sufficient n cash, pro rater. to 
provide funds with whieh to pay the expenses of the fore- 
closure, taxes and security holders who did = not yon the 
pool, their proportions of the pure rasd price ; that the new 
COMMpPaAny should make its notes for S600,000, the amount of 
the purchase price: that those notes should be deposited 
with a trustee for the benefit of the Persons jolmimng in the 
pool, and that those notes should be seeured by a first mort 
“rave upon the property purchased, and that ip consideration 
of the execution snd delivery of those hotles secured iis 
aforesaid, Mr. Stone should convey the property purchased 
to the new corporation. 

It will be seen from this statement that when Mr. Stone 


should purchase the property he would have the legal title. 


a 


While the equitable ttle would be in the persons owning the 
securities, wd who furnished the money delivered to him 
to pay on the purchase; that Mr. Stone shonld transfer the 
; 
property purchased to the new COPPOPATION ¢ Whatever he 
received ws Lhe consideration therefor he would hold purely 
as trustee for those who were cestues que trust in making the 
purchase, even although the new corporation should be 
composed of those same eestues gue trust, and that of each 


; 


those cestiuis ite [rus would Le entitled to ne pro rete shure 


in the stock of the new corporation, and at the same time 
would be entitled to his pro rate share in the £600,000 of 
notes which were to be placed in the hands of a trustee, as 
the consideration for the transfer of the property. 

In other words, the stock in this new corporation was not 
the consideration for the transfer of the property. It was 
the notes of the new corporation to be secured by a mortgage, 
which was the consideration the cesfuis que trust were to 
receive for their property. They were to go in and take 
stock in the new corporation, each one pro rata to his interest 
in the purehase; then this artificial person so formed, this 
separate entity, though composed of themselves, was to issue 
It notes, secured by a mortgage, and place these notes in the 
hands of a trustee for the benefit of the persons who were 
the equitable owners of this property. 

W hen this scheme was proposed, some of the parties above 
named as holding bonds which had been delivered to the 
‘ar company, refused to join: finally Stone and Edmunds 
gave to Mr. Wilcox, one of the assignees, a copy of the 
proposed $600,000 mortgage and a personal undertaking to 
carry out the plan above stated, and Mr. Wilcox went about 
among the creditors of the car company holding the bonds, 
to induee them to join, but J. N. Ford & Company, holding 
1? bonds, Landon & Company, holding 12 bonds, and 
D. Preston & Company, holding 26 bonds—making, together, 
50 bonds.——still refused, and finally some of the other cred- 
itors of the en COM Pan y purchased the bonds of the last 
named parties, agreeing to pay the distribution which should 
be awarded in the foreclosure suit therefor as follows: The 
Peninsular Iron Company purchased 13; Wileox, Carpen- 
ter & Swords, assignees, purchased 12: Henry Hart pur- 
chased 18: Adelia S. Angell purchased 8: W. S. Wilcox 
purchased |: Wileox. Bro. & Co.. 1: J. R. Bennett & Co., 1, 


and Abel Whitnev. 1: so that the one hundred and twenty 


io ‘ 
five bonds delivered to the car company were held as 


follows: 


ee Pe ee 
Peninsular Iron Company, 7 and 13 purchased. 20 * 
Wilcox, Carpenter & Swords, 8 & 12 purchased 20 “ 
[Minois Manufacturing Company.............. — 
Pulton Foundry Company... 0 occcccccasscess’ Of 
SeOMEy Tiert, all PUTCHBAO. .. 5 6 cence eens wens — 
Adelia S. Angell . soduwenens sete eeeee 8 sie 
W.S. Wilcox ” 6 sea oe ee eeeeee 
eee es Oe Cede 

J. R. Bennett & Co. * (iki kere 
Abel Whitney os 


These bonds were assessed to pay towards the sam which 
had to be pated on the purchase for expenses, taxes and 
security holders who did not join, SP45.75 per bond, and 
these parties all paid the assessments and delivered their 


bonds to Stone. to be paid on the purchase as fo ,lows: 


Bank of Skaneateles, 30 bonds and cash..... $7,402 50 


s 
Peninsular [ron Co., 20 °° * TT shkes. ee 
[linois Manf'g Co., = ie ey 4.935 00 
Fulton Foundry Co., 1000 * ' wir 2 457 OO 
Ilenry Tart, | ees sacle eile ghar: 3.194 OV 
Adelia S. Angell, S " " se tn 1066 00 
J. R. Bennett & Co., l a aa 245 7° 
WS. Wilcox. ] , enh 245 G0 
Wileox Bros. & Co : ] ‘ip =e aly ‘Ged 


Abel Whitnes ; = ! 7 245 75 
Wilcox, Carpetiter and 


sword. ass Nees. ad , tog35 oOo 


ui 2 al ae | * " 

Phe interest of Wileox, Carpenter and Sword. assignees. 
Was In the settiement of ther Lrust, US ASSIVhees, cari Lyee- 
F . ‘ ° . seeat ¢« ] . ] } ] | 
lore this present suit wis Droueht purchased Dov other pir 
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ant, the St. Louis, Keokuk X Northwestern Railway (om- 
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pany, and it is not in this case, but the other parties named 
in the table last above, are the parties complainant, with the 
exception of Mr. Hubby, whose case stands upon a differ- 
ent footing, and the bonds and cash paid in by them con- 
stitute their respective shares of the consideration. 

Mr. Hubby, as we have seen, was the owner of eleven 
bonds of 1872, which he delivered to Mr. Stone: he also 
paidto Mr. Stone in cash $20,000 to be used in making 
payments on the purchase, as appears by the receipt of Mr. 
Stone, exhibit “C,” to the bill, page 57. Of that amount 
of money there was repaid by Mr. Stone to Mr. Hubby the 
Sulrn of S2.087.07, leaving a net cash payinent Lo Mr. Stone 
on account of the purchase of $17,912.93, so that Mr. Hub- 
bys interest in the S600,000 mortgage was the value of his 


eleven bonds and 817.912.9383 in cash. 
It would take too long at this pont to vo into an explan 
e , . . ” . . " 
ation of this large payment of Mr. Hubby’s. We there 


fore merely state the fact. 
The scheme proposed and set forth above was carried out. 
Mr. Stone. in April, LSéa, itl pursuance of this plan, pul 
chased the property at the foreclosure sale, bidding it off at 


S512.500. which. after dedueting some credits. was reduced 


to SHUG,000, Out of this SHO068 000 had to be paid in cash, 
certain taxes on the pore prerty and the Costs and expenses «| 
foreclosure; taking this out, the balance was applicable to 
the payment of: First, in full the liens which were allowed 
prior to the lnorigages, and, next, the bonds secured by Lhe 


? : ? } , + ' ’ f 
mortgages, as determined by the Gourt Im Which the tore- 
ciosure proceediigs Were pending and in Liat Suit. Keach 
| P — « eas 9 P os *? seeers — : . me : > 
bond Ol 1s 42. some Wo Vears adi:verwaPrus, Th tie bores ihOSUTe 
— . " ? : ‘% * } > , «| |S | wars "7 4 *} 
Suit, Was determined to be entlitied to Sie 200. AN Cac 
bond of 1S8s3 was held to be entitied to 854.09 out of this 
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» 
the liens of bond holders who did not join, was raised in 
cash by those who did join in the purchase and_ paid, the 
complainants paying the several amounts above stated. 

[t will be seen that the result of this arrangement would 
be, that out of this S600,000 mortgage, security holders who 
did join in the purchase would be paid back the cash they 
paid and would receive the same distributive share upon 
their various seeurities that persons who did not join would 
receive, aid would own their proportionate amount m_ the 
stock of the new corporation, and if there was any profit to 
be made, would get it out of the stoek in the new corpora- 
Lio 

That this was a perfeetly fair arrangement, is evident. 
Those who did not join in the purchase received a larger 
cash sum for their securities than they otherwise could have 
done; those who did join in the purchase were assured the 
same amount of money for their securities as those who did 
not join, and the chance of making something out of the 
stock by beeomine purchasers, 

The defendant, Dsvn. r. Hells, Wiis selected its the trustee 
to whom the $600,000 of notes should be given by the new 
corporation, These notes were to be sold by him when 
practicable, and the money divided. The mortgage seeur- 
ing thie $600,000 of notes was also made to Mr. Eells as 
trustee, 

It will, perhaps, be asked why the notes were not given 
directly to the cestiues (Jute trust, instead of being vive Lo Mr. 
Kells Lo be sola and Lie money divided t This undoubtedly 
would have been the best way if it could have been done at 
that tame, but many of the seearities had not yet been 
determined; the relative value of the bonds of 1872 and 
L873 had not yet been adjusted, and these matters were not 
settied until nearly two yeurs alter the purchase was made ; 
snd for this reason the consideration consisting of the notes 


Wiis left in Mr. Kells hHaies as trustee to be distributed 
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accordingly as the rights of the parties might afterwards 
appear, and in the formation of the new corporation the 
respective interests of the parties not being then known, the 
1650 shares, required by the laws of lowa to he subseribed 
in the organization, were subscribed by Mr. Stone and a few 
others, pro forma, Stone subseribing for 1585 shares out of 
1650, and it was provided in the articles that ‘the whole 
stock of the corporation should he pore pared and executed 
by the corporation and delivered to a trustee for the pro- 
tection of al] concerned, 

When these transactions had taken place, say on July lst, 
LS75. the property of the Mississipy Valley & Western 
Railway Company had been purchased at the foreclosure 
sale in behalf of the security holders who joined .in the pur. 
chase; a new corporation had been formed to own and ope- 
rate the railroad called the St. Louis, Keokuk and North- 
western Railway Company. The stock belonged to the 
security hoiders who had joined in the purchase, accordingly 
as their rights might appear, but was not vet issued or dis- 
tributed. It, the new corporation, liad delivered to Dan. P. 
Kells, as trustees for the individuals who had jomed in the 
purchase, SOOO L000 of notes secured bv a first mortgave on 
the property of the new railway company. Those not 
were the property of these individuals; with them Mr. 
Stone had nothing whatsoever to do. Ile had no interest in 


: ' : : } ° } j ’ 
i . 7.) . ,f » ’ > . >} \ » od" s? 
them save that which he had as one ob the seenrity holders 
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joined in the purchase according to the amount of their 
interests. 

During the time from the organization of the new com- 
pany, which was on the 17th day of May, 1875, down to 
fall of 1878, none of the stock in the new company was 
issued. It was awaiting for a long time the determination 
by the court in St. Louis, where the foreclosure proceedings 
were had, the rights and the respective values of the interests 
of the various security holders, both those who had joined 
in the purchase and those whe did not, and, in addition to 
the question to be determined in that suit, there were some 
disputes as to the amount of and the manner in which the 
interests of the parties should be caleulated. During all 
this time the organization and management of the new com- 
pany remained the same, that is, it continued in Mr. Stone's 
hands. The parties in interest, except Mr. Stone, had no 
voice whatsoever in the management and control of the new 
corporation. 

At the time of the purchase there were 55 miles of com- 
pleted road: 67 more graded and bridged, together with a 
large amount of ties on the ground and other material: the 
whole length of the Jine projected and completed was 165 
miles, 

ln November, 1875, the new corporation, while it was 
still under the control and management of Mr. Stone and 
before il dollar of the stock had been distributed, rade an- 


~ 


other mortyave of S27 00.000 to secure S26 00.4 Mat bonds. 
or $20,000 to the mile of bonds for the 165 miles completed 
, 

and projected road, to be issued as fast as the road should be 
completed, to be used first, to take uy) and retire the S600,- 
OOO of notes above mentioned, and second, to complete the 
unfinished pearl of the road. 

There beiny DO miles of completed roud at this time, it 
made eleven hundred thousand dollars available for the pur- 


Pose Ol tukineg ity) SOOO OO of notes. 
' 
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The new corporation, being still under his control, at the 
same time authorized Mr. Stone to go on and finish certain 
portions of its line of road and he did so. 

Whether before this time it had been contemplated by 
Stone, Kells and Edmunds to pet rid of these $600,000 of 
notes without paying them, we do not know, but on or about 
the 13th day of December, 1875, it is claimed Eells, at the 
request of Edmunds and possibly of Stone, delivered the 
notes to the railway company without any consideration, 
although Eells himself informed an agent of one of the com- 
plainants a year later that he still had the notes and they 
were held for the benelit of the parties joining in the pur- 
chase, and executed a release of the S600,000 mortgage, 
which release, however, was never put on record. 

If there was nothing else in this case, and this suit had 
been commenced against Stone. Bells, and the railway com- 
pany, the notes being past due and the relative rights of the 
various parties having been determined, there would be 
no doubt that the court would treat the delivery up of 
the notes and the pretended cancellation of the mortgage 
as of no effect. It would compel Mr. Eells to account with 
these complainants for their respective proportions of the 
value of those notes and in the event of his failure to pay 
the same, would enforce a len upon the property mortgaged 
therefor, lit) othe or slap rier rigbts naVihiv intervened, and 
it remnuins to be seen whether anything that hus been done 
since stands in the way of sneh reme ay on Lhe part ol these 
complainants, 

There would iSO be no doubt that while Stone retained 
control of the new COPporallon under this pro ford arrange- 
ment he could rao burden tiie Property With the expense of 
sidditions nnd extensions, and that anti] this stock was dis- 
tributed amony those entitled, Mr. Stones ability aus a mere 
nuked trustee to bold the title continued, even although 


pro jorma a new corporation in Which pro jorma be sul, 
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scribed for substantially all the stock in behalf of all those 
interested in the purchase, as he claims, was organized and 
had the legal title to this property. In other words, while 
this pro forma arrangement continued no burdens could be 
put upon the interests of the owners of the property, except 
such as were « part of this scheme above mentioned. 

It is, perhaps, necessary at this point to state something 
further about the other parties who joined in this purchase, 
in order that the court may «nderstand what will follow. 
We accordingly vive here a table which shows the amount 
of bonds or securities held Dy each party, including the 
bonds delivered to the Adrian Carand Manufacturing Com- 
pany, and the amount of indebtedness secured to each party. 


The table is as follows: 


BONDS OF L872. 


A. B. Stone. for himself 


nd associates, 778 bonds, indebtedness secured, $385,000 00 
Adrian Car & Mnf’g Co., 125 °° . sig 125,000 00 
John Fallon, r | a de oe ss exe 100 00 
*Stone, Fallon & Edmunds, 37 *° ig 25,828 19 
Stone & Fallon,  o ; “ 1.230 00 

1648 SSL HOS 1 
* Nore. —This indebtedness was also secured by 39 bonds of 1873, 


belonging to said Stone. Fallon & Edmunds. 


BONDS OF LS73. 


Stone & Fallon, 60 bonds, indebtedness secured, & 38,500 00 
LL. Worthington, — = an ' 3S 50000 
Hannibal & St Joe RRCo. Ist * . 7 130.000 00 
reve. . es 

slmothy Gridley, See a ie L413 79 
K. 3 (‘nrrol] WV (' ; » 6 ‘+ Ss a 116 iM) 
A. B. Stone, S. si " 2616.00 


* Decatur Rolling Mill Co.. 7 


HSrone, Fallon & Edmunds. 389 


8s 6212.445 79 
“ : rye . ; 
‘Note. —These were further secured for the same debt set Opposite 


the name of A. B. Stone, in the first item of the table of bonds of IS72. 


+ Nore. —Same indebtedness as the bonds of 1872, in first table 


lo 


LIENS. 


- 
Stone & fal] 


~ 


on, assignees of North Missouri Coristruction Co., $66,900 94 
*Wileox, Carpenter & Swords, assignees of the Adrian Car 

& Manufacturing Co.. i 2) S30 66 
* Notre. —This last mentioned lien to Wilcox. Carpenter & Swords 


is not counted in reckoning the indebtedness, as it was a part of the 
$125,000 secured by the 125 bonds 


The total indebtedness secured bv the 


Various securities is $1,128,- 
904.02. ame was taken for the purpose of 


assessment to be $1,180,000, 
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time, but were supposed to be solely on account of indis- 
position to accede to this basis of settlement, It turned out 
afterwards, but the complainants did not learn it until after 
this suit was eommenced, that the main ground of his com- 
plaint was that he had received nothing from the $600,000 of 
notes given to Eells which he claimed should have been 
sold and the pre weeds divided, At any rate Fallon refused 
to pay any part of the moneys to be paid into court, and the 


f 


same was paid for him by Stone and his associates, who 


were the stockholders in the Decatur Rolling Mill Company. 

After the final deeree was made at St. Louis, and the rel- 
ative value of the securities determined in that suit, and on 
or about the 29th of June, 1877, Mr. Stone, by Gilmour and 
Anderson, of Keokuk, Jowa, and George Edmunds, as his 
attorneys, commenced an action in the Distriet Court, of 
Lee county, lowa. setting up the foreclosure of the mort- 
gages on the property of the Mississippi Valley and West- 
ern Railway Company; the purchase. by Stone as trustee for 
-himself and all these parties; the amount of money paid in 
by each; the fact that Fallon refused to pay: the convey- 
ance of the property to the corporation; the making of the 
$600,000 mortgage: the making of the $2,700,000 mort- 
gage ; the fact that he, Stone, had completed a portion of the 
road which was incomplete at the time of the transfer to the 
new corporation; that owing to disputes between the par- 
ties It was lnpossible to arrive at the respective interests of 
each of the parties, and asking a deeree to determine the 
respective interests of the parties in the new railway com- 
pany, and that moneys paid upon the purchase to be re- 
funded to the purchasers, or be pro rated, that each might 
bear a rateable proportion thereof, and that the cost of the 
new construction and improvements be paid of the assets 
of the company and that he might be reimbursed for trouble 
and expenses on account of the trust. 


The complainants here, with the exception of Mr. Hubby, 
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were assured by Mr. Stone and Mr. Edmunds, that the object 
of the suit was to get a settlement with Fallon; and to have 
an adjudication of the respective pro rata interests of all 
the parties to the purchase and for nothing else—that if it 
was not for Fallon there would be no necessity for this liti- 
gation, for the others were al] agreed, and which was the 
fact, that it was necessary to make all! of them parties; that 
it in no way affected this $600,000 mortgage or their rights 
under it, or anything except to determine the respective pro- 
portions of the parties. : 

Accordingly, while all the complainants were made 
parties to the suit, none of them appeared or made any 
defence. 

Wilcox, Carpenter and Sword, however, the assignees of 
the Adrian Car and Manufacturing Company, did put in an 
answer admitting the truth of the allegations of the petition, 
but their interest, as said before, is not in this suit, and the 
answer they put in was prepared and sent them by Mr. 
Edmunds, one of Mr. Stone's attorneys, and was merely for 
form's sake, us they were told, and believed. 

Shortly after this, Fallon found Stone in New York, and 
enjoined him from going on with his suit in Iowa. , Stone 
endeavored to get the injunction dissolved, but failed to do 
so. Thereupon, Gilmour and Anderson, two of Stone's 
attorneys, without the knowledge of Wilcox, Carpenter and 


Sword, tiled what was called a cross-petition in Lowa, 


which alleged that Stone's petition was true, but that for 


some unaccountable reason he was not proceeding with it 


to a hearing, and praved that it might be brought on to a 
hearing and decree had, settling the relative rights of all 
parties. To this cross-petition all the parties to the original 
petition were made parties. To this petition Stone replied, 
by said Edmunds, his attorney, that he was sorry not to go 
vu, but he was tied up with au injunction. 

As has been said, Wilcox, Carpenter and Sword knew 
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nothing of the petition when it was filed; they never knew 
its contents, nor did any of the complainants. They knew 
nothing of the fact of filing until notice of its pendency was 
sent for service: then, in answer to a letter from Mr. Wilcox, 
Messrs. Gilmour & Anderson replied they had filed the 
cross-petition by direction of Mr. Edmunds, ana Mr, Ed- 
munds wrote Mr. Wilcox that it was all right and protected 
all their rights. | 

On this cross-petition the cause was brought to a hearing 
before referees, and during the time testimony was being 
taken, Mr. Wileox, and another of the parties at Adrian in 
iiuterest with Mr. Wilcox, became alarmed at some hint that 
was given and went to Mr. Edmunds, under cireumstances 
which appear in the testimony, and told him it had been 
hinted that in some way this action was going to affeet their 
interests in the $600,000 mortgage; that if they had any well 
founded suspicion of that kind, they would resist at once; Mr. 
Kiimunds assured them in the strongest. possible terms that 
the suit in no way atlected the 3600,000 mortgage; that it 
was still there for their protection; it could not be dis- 
charged without their consent; that all that had prevented 
their realizing on it before, had. been the uncertainty in 
regard to the amounts of the interest of each Peurty to the 
purchase. Their suspicions were lulled to sleep, and the 
case went toa hearing before referees and a decree in’ the 
Lee County District Court, prosecuted by Gilmour & An- 
derson, Mr. Stone's attorneys, on one side, and defended by 
Mr. Edinunds for Mr. Stone upon the other side. 

While considering this staternent of Mr. Edmunds’, it os 
well to remember that it now is claimed this S600,000 mort- 
gage was discharged, and the notes seewred. thereby deliv- 
ered up by Mr. Kells eighteen months before the commence- 
ment of the Stone suit, although the discharge had never 
been recorded and never.was put upon record, and if the 


claim by the defense is true. that at the time Edmunds 
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(itis gf Orgwed Oreranizatror , Which Was Mer. stone himmsetl . 
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ney ciaim that this account iS not res adjudicata and i, 
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linder other e@eirenuinstanees and Mh 6Ldie aqosence OF Trae if 


merit have heen. stplii that the Tranchpvent nature o} that stiit 
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Vhev say that the transaction by Mr. Stone has delivered to 
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them the stock with a burden of S2.,00,000) upon it. by 
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LEWPOWT! hh, Is perdi Jaulcer, fraudulent, 
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cia Cleariv snows iat to have been ifs character, 
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The defense claims that this $600,000 mortgage was not 
intended to be used to reimburse those who joined in the 
purchase. but that it was a part of the plan that Stone 
should proceed and complete the road as far as possible; the 
$600,000 mortgage should be used for temporarily raising 
money to that end, which, with additional funds, should be 
permanently provided by the other and larger mortgage, 
and that the parties joining in the purchase were to receive 
stock in the new company in consideration of their securi- 
ties of the old company and cash advanced. 

We believe the proof, however, abundantly sustains our 
position and refutes the claim of the defense. 

This scheme or plan, whatever it was, rested partly in a 
written contract and partly in parol. 

The written contract which bears date March 27, 1875, is 
exhibit “ A” to the bill. 

Record pp. 53-56 inclusive. 

This contract was executed by only the Peninsular Iron 
company, the Fulton Foundry company and L. M. Hubby. 
of the complainants, and although it bears date 27th March, 
1875, it was not executed by the parties all at that time, 
but along from time to time during the three months ensu- 
ing that date. 

Thus it was sent to Adnan for the sivnatures of the 
assignees April Sth, and at that time it had not been exe- 


cuted by several parties. 


See letter of Edmunds, exhibit 3. to testimony 
of W. SS. Wileox. Record, p. 247. 


Let us examine exhibit “A to the bill. Its previs- 
ions mav be eollected under four heads: 
a. Mr. Stone was created and agreed to act as trustee for 


all who executed the same. 


22 


oo? 


4. His trust was limited to making the purchase and to 


holding or disposing of it as a majority in interest of those 
signing the same should determine. ‘ 

c. And he agreed that he would convey the same as a 
majority in interest of those signing should determine. 
Those signing the same agreed to pay their pro rata propor- 
tions of the cash payment required upon the purchase, and 
to pay in the bonds and liens held by themyand for a sale 
of such bonds and Jiens in case of default in the cash pay- 
ment, 

d. In the ease of the organization of a new COT Panny for 
the construction and operation of said road, each party 
thereto was to be entitled to the same rateable interest as 
he should pay under the agreement. 

By this agreement then, when Stone purchased the 
road, he held the leon! title and the various cestnis que frist 
held the equitable Litie. 

‘ And Stone eould not have disposed of the Property to 
cut off thie equitable title ot il single cesta (pice frvst, with 
out his Concurrence, were it not for the Proy Islons eolleeted 
in) clause /, HhoOVve, 

The majority in juiterest’ then, were created trustees to de 
termine whether the estate should be held or disposed of, 
sania how if should he «| sposed of. or eonveved. if it Was to 
be conveved at all. 

This power given to the majority in interest differed in 
ha) respect, but wie subjeet ae the Sohne Poeun | rules sunial re 
strictious iis 1 it disee been econterre 7 Hipoth one ol ther OW) 


number by name, or upon Stone himself. 

There was only one express restriction placed upon the 
exercise of this power, by the majority in interest, on the 
face of the Instrument itself, and that was, that in case of 
the formation Ol a corporation for constructing additional 
rout or operating, all should be entitled to a pro rata share 


i 


In its organization, That is, the majority in interest could 
, 117) ] ' +}, » @y,\e*9 . i | " ey 9** tas i, . + ] " * a. » 
not, unaer che terms of this articie, direct the conveyance 
f ] . l > , , f 
of the purchased property to a re-organized corporation Lor 

‘ . ‘ . 


the taurther construction or operation of this road unless 1 


. y ] 1 ] j 
wis composed of the parties to the purchase and one in 
i : . 
oan | | +} ‘ . ‘ ] | ) ¢] },] 1 ¢) . 
Which Mey respectively Heid the same rateabie interest they 
‘ i * 7 
paid in to the purchase 
=" It ; 4] . i; t 4] — ‘ 9 ‘ s oe ee iby] a: . 
Lis the policy of the law to limit irresponsible powel 
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as Tei as Possrore and to sutiect the eonduet ol every 
persol naVING the rignuts a! d erests of others In his power, 


to the reguiation and control ot the rules ob law. Wherever 
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Lie law ean contre Lhe exerelse oL ao discretionary power if 
j 
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* Reference must alwavs be had in the execution of a 
power to the end and purpose mtended by the ereator ol] 


the power, und this end or purpose must be ratnerca trom 


4 
_ »+ ; > " : : e% 7 » «) i ‘ : . 
a construction of} Lie Writtel instrument and a powel 
! ' ¢ | 
must aways be er‘ecuted Oond Jide tor the end adhe Purpose 
° > i 


designed, 


eo. 


1 Lead. Cas. in Eq., 304, White & Tudor 
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ary gain direetly or indires to self. 
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‘“ Nor ean he execute it for anv other purposes personal 
to himself.” 


| hid. 
Dennum v. Chippenham, 14 Ves., 245. ° | 


~ 


de Beloved Wilkes Charity, ‘ Eng., Fi 


A E., SO 


he imystrument. exhibit “A "Stone's title 
to be acquired .by the purchase, was that of a mere naked 


the title: he was vested with no diseretion hhh the 


— 
- 


trustee © 
premises : the only parvy Wihie had any diseretion was the 
MApOrity In Interest. 

There is nothing in the instrument showing any intention 


to permit the trustee to mortgage the property while in his 


Dossessiol att OWhersiIp ane use the proceeds lor extension 


of the re vac. 
If there was to be any additional construetion of road in 


, , 
case ol purchase, It Was to be by 


. . : } * ’ 

il corporation th Wihiled al} 
had an interest proportionate to their interests under the 
. . | . } } . 
the agreelneant, a corporation it) WHICH all would havea Voice, 

It was claimed by the defence on the argument below, 


that the formation of the St. re Ks. & N. W. . = Co., 1n 


the manner in which it was formed. was simply an expedient 


iit 


‘ 


| 


’ ad : | , . 
or subtertuge to enabie Stone to mortgage the propert V and 


} 
use Ul it. 


e proceeds in finishing the road; that is exaetly our 
claim of what Mr. Stone's intention was in so organizing 
and his subsequent action. 


, ? ° P ° . ' : : “2 . bi e* : : 
But there Is nothing in the agreement, exhibit “A,” which 
e 
} — 7 , } - 
QULNOPrIZeS ANV TPaAnsacllolr Of aire kind, 
oe ; 
It is peruaps Wel: nere to anticipate, in a decree, the arcu- 
ment Wlich is made further onin this brief, Stone clammed the 
i : } —_— } . ? —— 
rivilt tO USC the proceeds OL DONCS ana hotles lh inishing the 
roud by Virtue OL aun offer ol snie Which ne Claims he made 


o- 


—s 
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lo and Wiis aecepted OY Lis pros roid OrevaniZatlion, 
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Exhibit ‘hE. to the bill, record yt 


25 


It is evident if this was but a pro forma organization con- 
trolled by him, Stone, he could acquire no authority from 
any consent by it: such consent would be merely his own 
consent. 

Now, we say that not only did a majority in interest not 
consent to any reservation of the bonds and notes by Stone, 
as mentioned in the third and fourth paragraphs of that 
offer of sale, but that it was legally incompetent for the 
majority in interest to authorize any such reservation. In 
the case of the organization of the purchasers into a corpo- 
ration to operate and finish the construction of the road, it 
was the corporation so organized which should determine 
the construction; whether it should take place or not, and 
if so, how and by whom: but we say, the evidence shows 
that a majority in interest never consented to anything of 
the kind; that the plan consented to by a majority in inter- 
est was to transfer the road to a new corporation to be 
composed of themselves, and that this new corporation 
should give its notes fora sufficient amount to secure the 
purchasers what they had paid for the property at the fore- 
closure sale. 

That it was incompetent for a majority in interest to 
authorize a transaction of the kind claimed by Stone is, we 
think, sufficiently evident. 

[t isa well settled principle that courts require a power 
to be executed exactly in the manner provided for; even a 
slight departure avoids its execution. 

2 Perry on Trusts, 511, b, and cases cited 


Hawkins vs. Kemp, 3 East, 410 
Thruxton vs. Att'y Gen., 1 Vern., 340. 


li Hawkins v. Aemyp. the Opitiion Was by Lord Elleu- 
borough, after a very full and elaborate argument. An 


estate had been given to A for life, with power to convey 
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to any one he chose, with the consent of B, C and D. D 
gave to A a general power of attorney or consent to con- 
vey to any one, and A made a conveyance with the specific 
consent of B and C, and Lord Ellenborough held that the 
power was not well executed. 

Now, in the case at bar a corporation was formed for the 
purpose of taking title to this property, but not such a 
corporation as was contemplated by the agreement, exhibit 
“A” to the bill. 

No one of the present complainants had the slightest 
interest in it except Mr. Wilcox, and his was very slight, 
1ot according to either his interest as an assignee or an indi- 
vidual. 

Mr. Fallon had none. A. B. Stone & Co. lad none: 
Louis Worthington had none; the Hannibal & St. Jo. Rail- 
wav had none. 

On the contrary there were some strangers to the trust, 
We iind one Guy Wells, of Keokuk: 5S. C. Baldwin, of 
Cleveland; L. W. Morse, of Hannibal: John O. Roberts, of 
Clarksville, are the incorporators, and further than that, in 
the directorate. composed of seven directors, we tind there 
are four strangers to the trust; only three persons claiming 
many manner to be interested in the trust directors, and 
those were George Edmunds, A. B. Stone and W. Hf 
Harris, one of Stones ussoclates, 

See exhibit " D° to the bill, }), Ls, 

We are not making any objection to the pro forma cer- 
tiflcate, byuat ttlis pro forma organization slasted three years, 
and ait was while the corporation was in this condition and 
before those entitled to its stoek had any voice in its affairs, 
that the transactions of which we complain occurred, but 
suppose this organization was with the best of motives and 
Intentions, made by Mr. Stone in behalf of all interested 
and that the stock in it was to be divided as soon as the 


respective riglits of the Parties eould be ascertained, there 


“*« 


} + " ‘ . ‘ . . 

can then be no dispute but that Stone's trust continued, and 

thatin causing ana operating lilkier This so ealled pre Jorma 
’ . ? ‘ . ° ’ . 

Oreahization he. Stone. was merely exceuting tis trust and 


#.. . " ; ‘ ' 
Lhis corporation under its pro forma organization could do 
i 


. a : . ‘ _ oa , 7 ‘ ? 
nothing Which Stone could not ado. if Stone eould not 
| 1? alt | ‘ ° ly | v*1% +? «,? a + | ry ' «@ ‘ «| J 
hinsell ehnarve the trust estate | ih MonevVs Aavanees tot 1¢ 


road, if he was not authorized to contraet for an extension 


or enlargement of the PrOpPercy 
i 
done by this pro Jorgid ore 


’ ) } 
~. then the same eould hot he 


PANIZALION, stone himself, testi- 


’ ’ ° ’ ’ ‘ a 
fies that he had entire control of the company until after 


the decision in Stone Vs, Fallon. 1}) IN7S, 


Record. }) 475. 


. : — 
A trustee cannot muke Nth} rovements without a veneral 


or special authority, 
2 Perry on Trusts, sec. 526, pA 
Cogswel! vs, Cogswell, 2 Edw., Ch. 231. 
L’Amoureanux vs. Van Rensalacr, 1 Barb.. 
Ch. 34, 
Green vs. Winter, 1 Johns. Ch. 28. 


Thompson vs. Thompson, 16 Wis., 91 


A trustee cannot deal with himself. 


ae do ~ e COSIUT gre friust miav set 
If he does, the / : 


aside the cnle or 
ate : ‘ 1] , ] a 7 “7 | . ‘Sa , | . ‘< | > r _ } : rf 
eialm ali the benekrts an proits OL the ‘ ior himsell, 


l Perry on Trusts, see 428, Pp VLOG OG 


lle cannot use the trust fund. 


rr’ Py 1: e 
l‘rustees cannot use the Trust ivnas in anv kind Oo} trade 


or speculation, or in their own DUSsiness, 


1 Perry on Trusts, 429, 430, 431. 


Ae: 


‘iE } Wer ? a 
Must MWiMine rool ‘tit fosSses “nd account for and pay stil 
its 
| Perry on Trusts, see 454, p. 542 
S| . > | } i’ ’ : 
ii answer to -this 16 WAS Shit by the defendants if} the 


court below, that the corporation was so formed by the di 
rection of a majority in iterest signing the avreement, ex- 

That is no answerat all. ‘The majority in interest had. 
no power | »decide who should COMPOSE that corporation, 

lavas any business purposes were concerned, for that was 
provided for by the sereement, exhibit “A.” Care was 
taken 1) drawine thisat “uvreemenhys that any operation or COl)- 
struction mm behalf of the parties interested in the purchase 
should Lye by il corporation lo ne Co) Hposed of themselves 
and in which they would have a voice proportionate to their 
Interest, 

They did not invest Mr. Stone or the majority in interest 
with the power of se burdentmng the property that when 
they should receive stock it would he worthless. 

There are many reasons for this and they are so obvious 
that it would be a waste of time to state them, but we may 
be pardoned if we brietly allude to one of those reasons, 

If the question of what burdens the corporation should 
sstitne Was left to De deeided| until the new corporation Was 
organized 1th ACCOPUUNCeE with the terins of the agreement, 
there would he m Teh ar ana well ascertained mode of de- 
termining the will of ‘the majority ; any plan or enterprise 
proposed would be open to discussion and to an interchange 
of views on the subject. The parties titerested in this pur- 
chase were widely scattered in two different places in 
New York, two in Ohio, two in Michigan, two or three in 
[linois, two in Missouri, and one in Iowa. They were un- 


acquainted with each other, 


90 


Under the theory of the defence there was no such mode 
of ascertaining the will of the majority: and, if we believe . 
their testimony on the subject, such consents, as are claimed, 
were given oraliy at different times and places without any 
definite knowledge or understanding of what was going on, 
in some cases nothing further could be said by them than “ ] 
supposed they understood it,” or, “It was venerally under- 
stood,” and in one case, that of Mr. Fallon, who neXt to the 
Stone party was the largest security holder, Mr. Stone, while 
admitting that ina sworn answer which he filed in New 
York. he admitted under oath he did not consult 
Mr. Fallon on the subject, testifies that he did consult him, 
and that, in the presence of Judge Edmunds, Fallon verbally 
consented to the plan claimed by him, Stone, as the one 
agreed upon, and Mr. Edmunds, being called for the defence, 
says, that on the contrary, Fallon very emphatically refused 
to consent to any such scheme, 

We refer to this testimony here merely by way of illus- 
trating the uncertainty and doubt which would attend any 
such construction of exhibit “A” as is claimed by the defence, 
and to show upon what an uncertain and doubtful founda- 
tion the claim of the defence that this scheme of Stone's 
received the consent of a majority 1) Interest, rests, The 
testimony mentioned above will be particularly referred to 
in «liscussing the question pon the evidence of what the 
scheme actually agreed to was, and reference will be made 


io the testimony of each witness. 


Let us now examine the evidence upon this disputed ques- 

* hon: 

Whatever direction was made to the trustee was entirely 
verbal except as we shall mention. No written consents 
were. given, except, possibly, in one instance, and that is 
very doubtful; the writing is not produced; only one per- 


con has anv recollection of it. and that is not very clear, 


e 
ou 


The claim of the complainants lias been fully stated in 
the statement of the case. 

A table was also given in that statement showing the dif-— 
ferent parties Interested, We refer to that table on pace 
of this bref for COV nlenee here. 

Ih threat table as well as bey thacat wiven helow, A, 13. Stone 
and uassocintes are mentioned, and it is well to understand 
richt here wl ‘) A. 1}. Stone cll (| wssociates Werte They wre 
sometimes enalled the “Stone party, sometimes, the *Cleve- 
land party, as they all belonged to Cleveland, Ohno. 

It will he remembered thict in stating Mr. Hubby's inter- 
est, it was said that some of these bonds of the. Mississippi 
Valley and Western R. R. Co. had been delivered to the 
Decatur Rolling Mill Couipany, and were purchased of it by 
its stockholders and some were cistributed to its stock- 
holders 1 ae dividend : others of the bonds were held 
I) the Rolline Mill Company, sinned the homes held by 
the’ Rolling Mill Company and its stockholders were 773 in 
number, and the Deeatur Rolling Mill Company and its 
stockholders made up the “Stone party,” or “ Cleveland 
party, or A, B. Stone and associates.” Care must be taken 
to distinguish between action by this party and action by 
the purchasers under exhibit “A,” of which this “Stone 
party was a part.” 

Thus the Fulton Foundry Co, was a Cleveland coneern, 
but did hot belon ea sthe so-called * Stone party, or * Cleve- 
land party’; if received its bonds through the Car Company, 
and belonged to the “Adrian party.” 

One other term needs explanation, and that is A. B. Stone 
& Co. This was a partnership composed of A. B. Stone 
and John Fallon, formed by a written agreement dated 


August oth, 137-4. 


Record, p. 451, 
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Supplementary to another agreement between the same 


parties, dated July Lith. 18; 4. 
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s 
A. B. Stone & Co 
Pur based from 
Il. Worthington. yy 
Louis Worthington ty 
HeA St. Jo liv Co Is; 
A. DL. Stone. | 
A. Ib. Stone of Tlancock . 
(oo rank M 
Decatur Rolling Mill ('u ‘ 
1 2b. Stone & Co. I 6 of 2 
l-Zol 14 
Purchase the B () cy 7 
Geo, Mdmonds, lt Ly , 
[-2 of L 
Timothy Gridley, 2 
kK. b. Carroll & Co. 2 
so8 1B 34.09 
Liens : 
A: B. Stone & Co, Assignees of N. Mo. Const. Co 


w.C. & 8S. Ansionees A. C. & XM. Co 
KE. B. Carroll & Co. 


Total liens, 


are Lhigse 


Mis gre Oo; 
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S482. 10 


S65 900.94 
22 S30 66 
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1,096.33 
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Total amount of interest in each party 


A. B. Stone and Associate s, 


725 bonds of 1872. FLOO L019 1s 
John Fallon, 6 bonds of S72, 00, 76306 
A Bb. Stone & Co 
omnis of 1872 = veoh a4 
ISG3 1119.17 
Lien NN. \io. + itisT { ‘) (34) twp of 
Bonds of 1875 of Worthington, IS7T4.05 ® 74,426.80 
S14, 426.80 
Geo. Edmunds. 
Bonds of 1872 $482.10 
187435 $80.78 
si}? SS S82 8S 
\. B. Stone, 
Bonds of IS73—6, £204.54 
Decatur Rolling Mill Co. 
jonds of IST3—7, £228.63 
ae X st. lo ity ( i? 
Bonds of 1873 — 187 SOHNTANS 
Louis Worthington 
honds of S73 De SINT4.95 
A.C. & @. Co. Parties, 
Bonds of Is,°2 S16 070.00 
Lien, OF SO AG 
S58 000 66 £8 900,66 
Timothy Gridley, 
Bonds of 1873, €S.18 
EK. B. Carroll & Co, 
Bonds of 187, : 68.18 


$313,802.19 


, ‘-, + S. & , , af" ~ é . 
(One-hiaii Ot this sum would De S1Lo6 901.54. =O) that. ae 


eonsent of a Majority in Interest. the 


oreer to Oprah Like 


consentol purchasers owning more than S156,.901.68 interest 


! } ee. 
bust have veer obtained, 


SECOND—L von THE BASIS OF INDEBTEDNESS. 


\. B. Stone claimed for the interest 
, . er ° 
Of himself and associates, ee SOS5 000000 
“re ae 
Jolin adlon nddlmitted to have lisacl 


thoueh he claimed more, SUSs_ fon On 


Hannibal & St. Joe RoR. Co S150 000,00 
A. B. Stone & ¢ 

Lien N. M Const. Co Ory OM OY 

state Nation Dank, 100. 0057.11 

Hancock Natl Dank, hw Oo 


Union Bank, Quiney, 000 


Worthington $8 HO OO) STIS 008.05 


LL. Worthington, 38 500.00 
Timothy Gridley, 1,413.79 
KE. B. Carrol: & Co 1.416.00 
Hh. oS. Carroll, » 00.00 


A.C. & M. Co. Parties 


PPO 855.00 


$1,089, 992.84 


These figures are taken from Stones own clattus except 
that the lien of the North Missouri Construction COMPU 
is redueed to SHO .900.94, the amount neti y allowed por 
itt And we have not included aclaunof Hdimunds of S14, 


967.08. adding this in. the result is: 


$1,080,092 84 
14.867 OS 


$1,104,950 G2 
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In order to find out what would be a majority in interest 


divide the total indebtedness by two. thus? 


2) $1,104,959 92 


992,470 96 


We think under the evidenee here it will not be dispnted 
that neither Fallon nor the Adrian partv. nor Louis Wor- 


thington consented to Stone’s plan, laying aside for the time 


ft 


a 


being the proof as to the plan actually. adopted, and without 


. .-. ¥ } 
their consent no plan could be adopted: 
‘ ‘ 


Thus, on the basis of securities held 
Fallon’s interest Was S00, 765 36 
Adrian party bonds... & 16,070 00 


eC cc ene 22550 66 BS.900 66 


Interest of A. B. Stone & Co.. which could not aet with- 


out the consent of both Stone & Fallon: 


Bonds of 1872 


Bonds of 1873 


oo B81 74 
1,119 17 


As assignee of N. Missouri Construction Com 


pany lien... 


Louis Worthington's bonds ot S73 


Total .. 


- 
a considerable more than aol 


sent, at requiring to make a om: 


table. hore than S1o6.00]. 34. 


Ana Onrgie OASIS OF indebted 


HG 900 94 BTV 5SD SD 


L874 05 


$74,426 80 
$205 GOO S2 


| 


baja iV whieh clic not con- 


orityv, as shown by the first 


“> ela by each, theeor cln- 


, , i = ‘i ; cr 
Sion necessarily arrived at is equal fatal to Stones ciamm. 
. 7 . 


rryt 


ibils : 


Fallon’s indebtedness. 
Adrian party. ... 
A. 1} stone X (0 


Louis Worthington, 


Total 


- 


. 7 . . . 7 | 
‘ ; * , ,* ’ * + ' ‘ ; 
Being a ciear mairoriiyvy OL ndeae 


. 


lis diveged Stone pian. 


_ ] a 
i making these tables we ii: 


_ 


Mr. Tlubby among the Stone 


? 


i 
a 


, 


... £288,400 00 
125.000 00 
11S OOS OF) 


38.500 00 


S569 GOR OF 


_*- 
“*% 


tedness which did not eon- 


ve counted the interest of 


‘ : , } : 
iteresft, but It Is cleat and 


undisputed that he did not consent and never knew of the 


7 ‘ ° ry 
SCuMemne \ [ Yr stone now claims Was A loy ited. | @ ComMN- 

. | . ’ P ! r : . . ) 6} ss . 
olagants claim that this pin of Stones was an atterthought 


? 
’ 


baat we have given these tables tO meet anv claim of this 


: ° 
defense, 

We have not counted the IIannibal and St. Joe interest 
as not consent mnie, Vet fT here Is no ey lence of any eornsernyt 
Or) behalf of that company excer! the statements ot Stone 


end Ie lrnunds. ellie | if it ever. ¢ sernted if Wils verbal, seni it 


’ 


nowhere dp pears V \ licit ofhicer, Ul where or Well such 
consent was made, 

Linder the agreement it was not sufficient that a Majority 
of the purchasers even remained passive, a majority must 
unite upon some direction to the trustee. 

Mr. W ileox testifies that he was one of the assignees ms . 
the Adrian Car & Manufacturing Company; that the first he 
heard of the plan of the purchase of the Mississippi Valley 
and Western Railway was from Mr Hdiunds in Chicago, 
in the closing month of S74. or January, IS75D: that Mr. 
ldgnunds tole linn that the largest bondholders of the 
Mississippi Valley and Western Railway Company proposed 
to purchase the railway at the foreclosure through A. B., 
Stone as trustee, and that the holders of the bonds which 
had been delivered to the Adrian Car & Manufacturing 
( POU PUD could become } marties to 1 he purchase Qt} the basis 
of the actual Indebtedness of the Adrian Car & Manufaetur- 
ing Company ; that that was the basis determined upon : 
that after that time and ty) to snl mneludine the ith of June, 
1875, he had several conversations with Mr. Edmunds and 
Mr. Stone on tle subject, and was mformed that it had been 
determined upon that eaeh bond held) by parties who had 
received them from the Adrian Car & Manufacturing Com- 
pany would have to pay $240.75 into the purchasing fund : 
that those who did not join in the purchase would receive 
S100, and that a first inortgage of S600,000 would be placed 


upon the property purchased: that arrangements had been 


iat within six months 
those joining in the purchase would have refunded to them 
the. worth of their bonds and the amount advanced. in 
cash. 


Record, pp. 180, 181, 182. 


That during these negotiations Mr. Edmunds put in writ- 


: . | F 4 | oe —o e. 7 es 6 9 
brigy 10 the Shape OL statements, i’ CXS l and ya 
(Reeord 245). D4) ana deliver | tnem to Wwithess, 

} 


matter part of exhibit sig a which 


‘ 


is first in order of time. in which it is stated that it is pro 


The court will notice the 
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posed the new corporation shal Lyne (>t) the road from West 
Quiney to Keokuk, SOHO OOO. pavable 11} said hew bonds, 
and S275,000 on the road south of West (Juiney, pavable 
1) the Same manner, Or WO per cent. thereol in) cash. Sev- 
enty per cent. of $875,000 is S612.500, which was the exact 
amount which was bid. This explanation is mainly import- 
antas showing that at the inception of the scheme it was 
proposed that the purchase price should be secured upon the 
property, 

Exhibit “2° shows that this S6H00,000 mortgage was to be 
placed upon the property. 


The statements in exhibit “6. on page Z48 of the reeord, 
Which bears date May 25th, L575, shows very plainly that 
it was proposed to secure the parties who came in, their pro- 
portion of the purchase price out of the notes to be secured 
by the S600,000 Mmortgave, and adding up the notes men- 
tioned in the latter par of this letter it will be found that 
they amount to Just $600,000. This letter is also import- 
ant as confirming Mr. Wilcox 's t Stimony, that the nevotia- 
tions lasted through several months, and it will be seen that 
its date is two montlis subsequent to that of exhibit “A” to 
the bill. 

Mr. Wileox further testifies that he went to Cleveland on 
the 7th of June, 1875, and met Mr. Edmunds and Mr, 
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Record, pp. 185, 186 


Kxhibit vase’ Gh of the testimony of W. . Wilcox is to he 
found in 


Record yy) 240 POL inelusive 


mortgage mentioned dp eXhilol Bo is S100,000, while the 


’ rg } 


prper ius prea nT { videnee hats LHe amount Oo: the lhiortoage 
$600,000, The paper put in evidence is the original, and 
the amount S1LOOLOO ay the COPY annexed to the bill is a 
clerical Crror, 

Thatat the same time he was informed that this SHOO O00 
morteave was to beissued for the purpose of raising money 
to pay for the property, and that the amount would be 
refunded to those who advanced money to pay for the rail- 
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road and tor the bonds, and that a draft of this $600,000 
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be paid; saw Edmunds again and talked the thing up before 
the contract exhibit ‘‘ A” was signed: witness was looking 
after Mrs, Angell’s interest ; it was proposed she should pro- 
tect eight bonds and Mr. Stone and Mr. Edmunds told him 
time and time again that for everv dollar Mrs. Angell put 
in she would gain eight and he believed Stone and Ed- 
munds when they said the $600,000 would stand good as a 
security to the bondholders for the amount awarded on each 
bond and the moneys advanced. Mrs. Angell bought the 
eight bonds after the talk in Cleveland and paid $180 and 
some cents for each of them; if Mrs. Angell had not 
helieved the statement of Mr. Stone and Mr. Edmunds she 
would not have let them have the money. Witness talked 
with Abel Whitney, Mr. Graves, of J. R. Bennett & Co., 
Mr. Llenry Hart, and with every one that took a bond, and 
told them all that they would be secured by this $600,000 
mortgage; exhibits 1,2 and 6 are in Judge Edmunds’ hand- 
writing, and witness first saw them about the time they were 
written. 

John Burt, of Detroit, Mich., testified that he was the presi- 
dent and one of the stockholders of the complainant, the Pen- 
insular Tron Co. His attention was tirst ealled to the subject 
of joining in the.purchasing pool for the purehase of the prop- 
erty of the Mississippi Valley and Western Railway Com- 
pany somewhere between the Ist of January and the Ist of 
Mareh, 1875 at Adrian: saw Judge Edmunds there at the 
tine; he professed to represent the creditors and claimed to 
have full knowledge of the condition of the road; he repre- 
sented that the road as completed was ample security for 
the erediiors, if certain liens upon the road were removed, 
which would require some advances, and it would be neces- 
ary to pay off these liens in order to put the road in shape 
to make it available; these were first liens: Judge Edmunds 
stated that having done this, the property could be foreclosed 
in the interest of the creditors: that those who joined in the 
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pool wonld be perfectly seenred on the property; that it 
would be bid in by a trustee for the ereditors; that those 
who did not join would be shut out from the benefits of the 
purchase ; those joining in the pool were to be secured to 
the amount ef SH6O0,0000 on the property | Mr. Stone was 
appointed trustee to bid in the property at the foreclosure 
sale: the Peninsular Tron Company on the 12th of June, 
I87d. routed Stone on the purchase twenty honds and money ; 
saw Wileox and Stone before paying the money and the 
honds: saw Stone on the Llth and 12th of June, 1875: Mr. 
Stone said the Peninsular Tron Company would be secured 
pro rata wpon the amount finally paid: saw a copy of ex- 
hibit “B.” to the bill: ot it from Wileox: the Peninsular 
[ron Company has never received any of the bonds of the 
St. Louis, Keokuk and Northwestern Railway Company, 
nor anything on account of the purchase, except some shares 
of stock. The object of the Peninsular Tron Company in 
entering into the agreement, extibit “A™ to the bill was to 
secure its debt, or as much of it as possible: the Peninsular 
Iron Company never authorized the reservation by Mr. 
Stone of the notes under the S600,000 mortgage and the 
bonds and stock to be used in building additional railroad. 

If the Peninsular Tron Company had not believed that it 
would have been secured for the amount of its advances 
includine the value of its bonds, it would never have signed 
the agreement exhibit “A° to go to the purchasing pool; 
witness paid the money and bonds to Mr. Stone, to enable 
him to secure the property for the benefit of the Peninsular 
[ron Company, and for the benetit of all other creditors. in 
the pool. 

Witness believed and relied on the statements of Mr. 
Stone. Tf the Peninsular Tron Company had not believed 
that it had a further guaranty in exhibit: B,” it would 
not have paid any money to Mr. Stone: after paving in the 


money and bonds to Mr. Stone, the Peninsular Iron Com- 


_ <* 


“<@ 


4 Dy 


pany eontided in Mr. Stone and in the trustees of the 
Adrian Car & Manufacturing Company. 

S. M. Carpenter, of Cleveland. O.. testitied that at the time 
of the transactions 1) question he wis one of the proprietors 
of the Fulton Foundry Co.: remembers the foreclosure of the 
mortgage on the property of the Mississippi Valley and West- 
ern Ratlway Company ; the sabject of joining in the purehas- 
ing pool was broached by Judge Edmunds to the assignees 
of the Adrian Car & Manufacturing Company, of whom 
Witness was one. and also at a meeting in Cleveland, where 
he had a conversation with Jadge Edmunds at the Kennard 
House: he said it would be better for those interested in the 
bonds to gO into the project and help purchase the road ; 
exhibit * BY to the bill, contains what was to be done: it 


was executed by Mr. Stone. at Cleveland. 


Record, pp. 277, 278 and 279. 


Parties joining the purchasing nool were to be reimbursed 
for S600,000 = SB600.000 


by means of a mortgage on the rom 


was said to be what it would cost to | uy the road. 


Record, p. 285. 


If the Fulton Foundry Company had not beleved it was 
to be secured by the S600 000 mortpace, it would have de- 
manded $128 on each bond, amounting to $1,280 on the ten 


bonds it owned. 


Record, p. US 


Charles Ryne. called in behalf of complainants, testified 
that he was a large stockholder in the Illinois Manufactur- 
ing Company, of Adrian, Mici. Remembers talk about 


forming a purchasing pool to buy the property of the Mis- 
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sissippl Valley and Western Railway Company at the fore- 
closure sale, and as to raising a sum in-cash to be paid to 
Mr. Stone, who was to act as trustee for the pool in) pug: 


chasing and conveying the property. Messrs. W.S. Wileox 


and Heury Hart made representations as to these matters to 7 

the stockholders of the [inois Manufacturing Co, and as to 

what rights the [Hlinois Manufacturing Company would have 

fit joined the pool: substantially what was said was, that the 

[linois) Manufacturing Company should be guaranteed 4 
i 


against any loss on the smount advanced to purchase the 


Se 


property and the amount of the value of the bonds, and this 
was to be done by a mortgage for $600,000 on the prop- 
erty purchased, and also upon the guarantee of Mr. Stone 
personally, exlnbit “7 (deposition of Wilcox); witness 
was one of the directors of the [linois Manufaeturing Com- 
pany at the time, and believed these representauons of 
Wileox and Hart. and believing that the stockholders of 
the Ulinois Manufacturing Company were secured fully > 
dawtinst loss, witness signed a paper indemnifyving pro rata 
on account of stock held to Wileox and Hart for the sum 
of money which they claimed to have paid A. B. Stone as‘ 
trustee, 

Afterwards Judge Edmunds informed witness that the 
paper, sad exhibit “V.° did) not render Stone personally 
liable, and that he, Jadee Edmunds, and Stone intended to 
take advantage of the ignorance of the Hlinois Manufaetur- 
Ing Company, take the money of the stockholders and cut 


their throats. ° 


Record, pp. 212 to 217. 


Abel Whitney testitied that he was one of the complain- 
“ants interested as a trustee for others and in his own right: 
he pacicl in one hond on the purchase of the property of the 
Mississippi Valley and Western Railway Company at the 


foreclosure sale; got the bond from Wileox and paid him 
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for it: Angell saw witness first on the subject, he wanted 
Witness to take the bond: he said it was a good thing, that 
$245.75 would have to be paid on each bond to purehase 
the property ana Day court fees and CN PCHSEeS | that there 
was to be a mortgage placed on the property to secure the 
value of the bonds and the moneys advanced: that when 
this mortgage was placed upon the company it would leave 
it free of debt exeept this mortgage, and the road cost in the 
neighborhood of a million and a half dollars. 

Witness would not have bought the bond if he had not 
thought himself secured ; he expected to vet his One hack 
with interest, and he believed Angell’s statements. 

Judge Edmunds came to Adrian in 1879 for the purpose 
of heaving Adrian parties receive their stock and subseribe 
for their jpvo rela share ot bonds in the new organization, 
the St. Louis, Keokuk and Northwestern Railway Company, 
when witness said to him: “So far as I am concerned |] 
should not pul it niore Toney 1 tne concern : that | would 
not give him two cents on the dollar for his stock: in faet, 
1 would not give it honse room, and that I] should not 
receive ea lle said the perpen, exhibit wer depositions of 
Wileox, was not binding on Mr. Stone. 

Witness has never received anything on aecount of his 
interest In the raliway property. 

Has never authorized a sale or transfer of the property 
purchased upon any such terms as are contained in the 4th 


; ' ~~ eo .” ae 
PUPAL Pp OL eXiptbil be to the bill. 


Record pp. 217, 222. 


Porter L. Sword testified, that in 1875 he was a stock- 
holder in and president of the [linois Manufacturing Com- 
pany of Adrian, Mich., and one of the assignees of the 
Adrian Car and Manufacturing Company, and HA. Angell: 
that in L875 Mr. Wileox and Mr. Ilart informed him there 


. $s 


was a proposition to the [flinois Manufacturing Company, 
for all persons holding the bonds of the Mississippi Valley 


ond Western Railway Company to join. in’ purchasing the 


, ° . ° . . -e 
rowd at the foreclosure sale: tin what witness did in joinme 


im othe purchase in behalf of the IT]]imois Manufacturing 


Company and as assignee of the Adrian Car and Manufae- 
Puri Company, he reek 7 (>t) mfornintion recerved from Mr. 
Wileox, who said the arrangement was to put a mortgage 
of SGVO000 on the road for the pavinent of monevs ad- 
vaneed by parties on the bonds and the debt on the bonds, 
aril that these otitis shoule le berated toguerky, [le showed 
Witness if paper (exhibit at’ Oe deposition of Wileoxy: he le. 


lieved Mr. Wilcox’s statements, 


tecord p. 222. 


The Hlinois Manufacturing Company, or the interest rep- 
resented by the bonds held by it, never received any bonds 
or notes, or proceeds of same, on account of its interest in 
the property purchased at the foreclosure sale, 

Solon Burt, of Detroit, Mich... testified, tliat He Wits SecTre- 
tarv-treasurer of the Penmsular Tron Co., for LO vears; re- 
members that the Peninsular Tron Co., had some bonds of the 
Mississippi Valley and Western Ratiway Co.. there wasa fore- 
closure of the mortgage on the railway in ES@4 or L875: 
first heard of a proposition to the Peninsular fron Compeny 
to jomina pool to purchase the property of the railway 
company at the foreclosure sale from Mr. Joho Burt or Mr. 
Wileox, not sure whieh: the Peninsular Tron Company 
authorized Mr. John Burt to look into the mactter and do as 
he might deem best: the company received’ a statement of 
the facts in the Case after al meeting of creditors at Adrian. 

The behef of the members of the Peninsular lron com- 
pany as to the manner in which the company Was to be 


secured in ease it joined in the purchase of the road, was 
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that they were to have as many bonds as they furnished 
cash, the cash outlay required in proportion to the number 
of bonds issued vor to have the money refunded with inter- 
est: remembers exhibit “ B.” 

f the Peninsular company had not believed it was secured 
it would have let the matter cro by default and had nothing 
to do with it further: it was represented to the Peninsular 
[ron company in that light: that they thonght there was a 
On “| prospect by advanernge this Inoney of getting its indebt- 
edness from the Adrian Car and Manufacturing company ; 
that in any case whether it got anything from the old indebt- 
edness it had given this money to secure or not, they would 
vet their money back anyway. : 

The Peninsular Iron company bas never received any- 
thing from Mr. Stone as trustee on account of that pur- 
chase, 

We have sO) far eonsidered the testimony only of persons 
Who were Interested in the 1?d bonds delivered to the Adrian 
Car and Manufaeturing Company. 

Mr. doe] Thaver, Whe eke d for the bank of Skaneateles, 
and who was its president, died. before the beginning of this 


siiit. 


Record pp. GOL, 6A 


\Ly. Thaver, if will lie relive mbered, Was in Cleveland with 
Mr. Wileox at the time of the execution of exhibit “7.” (to 
the testimony of Mr. Wileox,) which is the paper delivered 
to Mr. Wilcox stating the plan of the scheme, a COPY of 


ee YE ee <2 5. a ees 
which is exhibit B to the bil 


} } } ' ° 
Let us now look at Mr. Hubbv’s testimony. Mr. Hubby 
. > ? ) ° , 
testines that along romi time to time, between August, 


— 45 ; ’ ’ oreent . . . 7 , ’ 7 . 
18.3. curred ely mary, L840. Mr. SlLone discussed With him il 

, — “oe : . ; ' 
project of loreciosing the mortgage and buving in the road, 


and at various times informed him of the suecess he was 


AQ) 


meeting 1!) doing it: thet the vreatest obstaele mm his Way 


P } ! : roc at — . 
vas on neceount of aman by the name ol lesillon. Wid hid 


,« 


; a , " ae ; } } ; ? ? ; ] 
if large nimnber of bonds wiitel naa been cishonestly ()t)- 


tained, and he (Stoney was trving to get a sufficient number 


. " . , } . j , > | 
to Jolhon the proceedings to vo shead without Is) Codd: tliat 
i 


. , * ‘ } . ‘ ’ of ’ 
Withess le ivered Stone dis Oyeis Wn elortisary. [Sao that 


: | i ! ; ’ . . : | ‘ | ‘ 
WITHKOSS Dithed & Goma chen Of eonversatromn with stone at that 


; . ! ’ J ° al 3 M . 
fitne ft8 to the fToreerosure ah DOUVINO be the rosa: stone 


Samed die bined Or ai the hon Is enjeent & Tew scuttering ones: 


? 
; 
‘ 


Witness sud thatrlanyv other person Wotliak pay a price any- 


‘ 


‘ 


- : , io 
vhere near the amor we trac bosntel out for the resiel et hii 
a , 2 ee ie } Pata 
have 7. Bet tt nek Wit Diet If an toy] Lite’ toohmdiipopeterps ° 
‘ ? } | . 3 ae ' ’ > f 
Stone said that tet tis iden. \\ Itness nsked Stone if there 
, ¥ ? “yg Wi. ' ' ; . . “en 
Wotlldd be anvraine eise to prey besides thie toons thot were 
pruat Ith. futred SSfone torte] Wwithess that there were some LitXes 
5 — ;, ‘ , 
ancl some tabor which. under a recent Jaw of Missourn be- 
a? ’ } } i i’ ‘ s ’ 
enme aden on the road aliend of the HSt thortenewe, tout that 
Hh. - Qe o} : P at Re anna 1. ‘one: 
Wis lik Stone then went to dt AOILIS Gili Dla thi the road: 
] Pe ee | kL Mh ! : | tl 
shortivo alter that te returned. bavingw tyr bhi The Tood as 
* ' , , . , . ‘ ; 
[pustee hor the honed tiohders Tor a SUM sOolmetiige exceeding 
SO0O,000; this was in May, IS75. and he astonished witness 
by stating that the court lac decreed that the sum of S2S80,- 


OOO shonld be paid in in -eash, and that it must be paid 


Within sixteen dave: that withess portion orf tinge Stith Wiis 


os . } ] . eee mT ° ‘ * ° 

QO: withess looked over tits ealeulation gud foun it 

was correct on the basis upoh Which ie was lgurine: he 
i ‘ 


sess lire \\ itness “AL i he tithe thisat for Whatever money Withess 

pried, anid ior The e@reveth Oohads Wwithess biciel Mit Wm. Witness 

should have delivered to him his fall pvo fate proportion of 

all the | Do ate J} be issued | e] ore =. 

chit Uive mois Ali StocK To be TISStLe V the new corporation 
. } , . , 5 , | , 

Lo he formed OY Lie parties Whie bisual pire mised, tne ron: 


| 


upon this assurance witness paid him on the Lith of Dune. 


IS75, $20,000 and took for the same his receipt and agree: 
ment. 
See exhibit 2" to Mr. Hubby’s deposition 
Record pp. 399, 400 


This paper is in Judge Edmund's handwriting and is 


signed by Mr. Stone. 


Record pp. 293, 296 inclusive 


If now, we examine exhibit “2 to the deposition of Mr. 
Hubby (record p. 399, 400) we find that it provides “ that 
the holders of this avreement will be entitled in the new 
corporation to be formed, to which said road, franchises and 
property are to be conveyed, to the ratuble proportion of all 
the securities of said corporation, that the amount he has or 
shall pay upon such purchase, bears to the whole amount of 
such purchase.” 

[t would seem very clear from this language, that what- 
ever securities were issued by the new corporation were to 
belong to the purchasers, and were not in any sense author- 
ized to be used by Mr. Stone, or any one else, for the pur- 
pose of building additional railroad. This receipt and 
agreement was upon a blank, and the body of itis in Judge 
Edmunds handwriting; blanks were left to fill in the names, 


amounts and dates. 


See Judge Edmunds’ testimony, record p. 572 


The receipts given the other Cleveland parties were the 
same, 


Testimony T. P. Handy, record 322. 
DD P. Eells, record 335, 336. 


Now, suppose such a receipt and agreement as this had 
heen given to all the parties in interest, and there was noth- 
Ing farther between thern. could it be claimed that Stone 
had authority to reserve the bonds and notes which should 


be given by the railway company as a consideration for the 


piurchase, for the purpose of buildine new road ? Very 


clearly not. 

The very large amount of eash required from Hubby 
will be noticed. The whole cash payment upon the pur: 
chase amounted in round numbers to $285,000.00, of this 


the Stone partv were linhle for $98,820.99, and of this sum 


‘ 


Mr. I}ubbys share was a!’ amounting to $5,929.24. 


Testimony A. B. Stone, record p. 484 


Stone says, however, that he assessed Tubby the amount 
he «id as his share of what he had to pay for those who did 
not pay their pre rata, as well as his share of the assessment 
on the Stone party (record 484), the Hannibal and St. Joe, 
L. Worthington, Fallon and others. Under the agrecment 
to purehase, exhibit A to the bill, it was provided in ease of 
failure of any one to pay Its or their pro rata, that their in- 
terests should be sold ont, this was not done (record 483), 
but stone, in his “individual capacity,” undertook to pay 
for them: thus we find it so stated in his petition filed in 


at. 


the Lee District Court (record LOS), and then assesser| 


* 


Ilubby his proportion of the amount so paid, 


The transaction simply illustrates the tortuous course 
pursued by Stone all through. For this 817.912 cash, Mr. 
Hubby has not received a dollar. Tle has been awarded 
his proportion of the stock in the new corporation, but that 
was his any way, whether the new corporation purchased 


o 
} , , , 
the ron OF not as We shal] Sere frirthy , See 


’ Now, let us see what is Mr. Stone’s excuse for not living 


up to his agreement and distributing the securities accord- 
ing to the terms of his receipt. 

On the 10th of January, 1881, Mr. IIubby wrote 
Mr. Stone, ealline his attention to this agreement 


and that he was entitled to a proportionate iivision of 


_ 


=e 


‘i 


the Secenrities, and not reeelvinge anv re} 


| : a 7 ] e 
Wrote hiln on the 29 nd of Jani: ! 


> - » , } 
()) thie both cy] obruary. Ls 
> 7 , ; , . . 
IIubbv. acknowledging reeeipt of 
. ‘ ) ‘ 1 . 
29 vl of Januarv. and savs. tha 
company are In no sense securitie 
? ’ 


’ 
eovered by Lhe terms o. the ree 


we perceive one of the vrenatest 


. m Se ; : in 
hy whieh the new company wis of! 


. . 
conveved to it. 
. ’% ] cf . ’ a 
orgmaniv veiore any deb Wils 
issued. fay thie parties fey 7 i¢ 


2a 


COMPANY nad voted to issue ty 


’ 


extending the road, no fault eou 
ject, provided Nir. Stone. “x | pate 
to the new company and rece! 
tion cis hac 1 pene 1) avreed Upon 


interest had agreed that it slonid 


COTE RATS for SHO OOO, HEAL 
of the new Col 
ertv transierred. and such notes 
, . e 
executed, and then the Cot 
} 1) ' ] 1? ; ? . ‘ \ ti 
naaitionhal number OL bolas iti 


’ , . 
tuke ur the notes and to Cottle 
; 


— 


;' = 
V Irom him, again 


Record, pp. 400, 401. 


Sl. Mr. Stone writes Mr. 
luis letters of thie Oth; ane 


‘ as 


, ? . .* 
Tine ponds of the rmuiwav 


, 


? 
Ss. ahe were, theretore, not 


y 
“<chiels OF the transaction 
anized and the property 
‘ . 
nv had oeen composed 
. i: 
eurred. bonds «yr Mores 
" : j , ’ 
chase pro rata, and that 
» | 
nds for the purpose of 


e found With the Pro- 


; ' + 
“usterred the property 
i i 
Lier ()] SiLCi) CO] <idera 
¢ ] 
tishal ii at i ‘ t\ it} 


st nortgage on the prop 
: 
i's ’ c¥ ‘ % *i) } ’ r rfirecrge 
; ~@ e st cl i* 4 ill ri a? ‘ 
} . , 
; " 
esoived to put ont an 
a 
rhie’dl to bat it Ltinicis to 
’ , 
+ ‘ ‘ 
‘ ‘ reo ' Pid) Celie eould 
7 f ' 
. * ’ ise a? ; ; age? 7? " *. 
ye beet CTICCLIV Cieal 


| } 
; perresd Ti iis pro rela 


| “eo i* . ‘ ‘ . eate ‘ - ' , : 
share ol the S0V00,000 to | r the plan which was 
i 

adopted it covers as well the SZ. «00,000 of bonds. 

a , 4 

wit ex lise rristeae’ tl) ~e fy! _ ' 3 t pit =e *¢ iriti + 
. © ] . 
did not mean bonds, is a ve | -h one. When one 
] o“e +? ‘ ‘vy ‘ | ey? ’ ’ , : ‘ . 
nDuVyvs cl CerTualti amount >) Lhe ‘ i . ti oe tie iil Piiiway, 


itis understood to reicr to Dotds 


and not to stock, and iti 


oA 
a 
is ‘ oe oe ee ee ee 
fhe petition in Stone vs. sllon, pon which it is claimed 


} 
! 


! } . 
the only laneunee in the 


trere has peer sn saiidication. 
os oe wey 
prayer under Winteh anything like es adjudicate ean be 
} s +} ] oue e eS «ss | : ‘ Iles + | ‘ ¢ | ; 7 bed 
Cepek yiaes mY Gue cdeCiCise is. ella Hingity that this COJUP. 
‘ , y** ‘ . . ‘ . + ¥ . - 
direet the distribution of the assets of the St. Louis. Keokuk 
} Y } ‘i ° , “— : rl ' ee 
ind Northwestern Reilway Company, 


Record 1). 119. 


' ‘ 


Ani in the report of the referees in the case of Stone vs. 
. . , ; , : } hy . ? . 
I satleon Wiech is retired poh as the basis of the citi of 
P ; re / I " i 0% " " oo ’ : af ‘Ze | Is 
pos dedgitelicatha, THe Sani Lerin ois tised in reterence to bonds 
; ‘ } . bal ¥] + 4 
noseveral distances, thus: record p, S()), Phat atits request 
. . . ) .* * bi ** } s . : : 
send Stone under said exhibit 3 upon the securities of 
, ss 4 | : 1) : | 
sila COME, ele, by the finding on peice SI, the same 
. ‘ , ] . } » . . . 
term is used. See Mdmunds explanation of this instrument, 
+ | , || a hal eT ’ hits os a’ ; ‘ , ‘ ; 
Libis Pptotey recerpt, OL DIS CroSS-CNOULINALION, 


(Juestions 373 to 405 inel., Record 572. 577 


But to return to the testimony of Mr. Ilabby: he testi 


fied that he afterwards received fromr Mi. Stone s?.084.20 


’ ' Js Ps rs — : 
It has been-already mentioned that July 7th. 1874. Mr. 
. ; : ‘ . ‘ ; . . ** 
Kadlon and Mr Stone entered Into the corntract exhibit od 
‘ ed | ’ } ~ ] j , } ae a ] ] 
LO Lhe bill (reeord }o}). Ofand Oo whereby they jormed ther 
Interests, provided hor the foreclosure of the mortenge on 
RE | elmer ae | ; ded for the purchase of other interests 
tiie railiiwiy. calle PROV LEE (>i tive prUPe ris {>i OLiie) liferests 
for ther boon benetit. On the L8th of July (the f lowing 
dav) another contract was entered ingto between Mr. Stone 
. ’ 
, j ’ ; : | 
and Mr. sadlon. Willett Wis SUP premMenlary 1) the contract 
of July li. Whereby it was agreed that a new COMPANY 
} ’ 7 ° ’ *y ; . ? 
should be organized to purchase Lhe radiwav at the rorecios- 
ure sale and should pay to the hen and the bondholders of 
, . 2 . 7 } . , : , ** , ¥ . — = 
the Mississippi Vallev & Western Railway Company SS8785.- 
. ‘ i a 


(WOU) of the bonds of the new COM any for the pPropert V. 


Record pp. 245, 246. 


0. 


sa Ra 


* x . . . | ° bd 7 ’ 
We have seen by exhibit “one’ to the testimony of W.S. 
ye, + ’ ‘ ’ ’ . ’ + ’ 

\ Heox that these bonds to be issued Ov the new COTMPAnY 
1} } ? ’ ‘7 ig } ? ’ 
were Calied Worth seventy cents on the dollay hk Cash, which 
| ). ue tsp > } ‘ , ™. , | 
would Inake SOLYZ.O00, the exact amount W hich vas actually 
" ° a . ’ ~ =, 
bidl for the property, Tt further appears (record p. 45% ythat 
~ , ’ ‘ ‘ _ r - | .* « *« : reé : 
©? til GAY Of} Auvust, isi L. il Iurthel eontract Was 
. , . ’ ’ +7 . 
¢ itered mito between Mor. stone and Mr. Fallon 1?) these 


’ 


words: wi The firm of A. 1}. Stone & Co. 1s composed of A. 
B. Stone and Joln Fallon for the purpose of carrying out 
the contracts of July Ty, 1874, be tween the parties and of 
July IS. IST4. between said firm and the Mississipy Valley 
& Western Railway Company and for the purpose of adjust- 


, , , 
er Lhe Clalliis ane pues LIONS connected with Silcet purchase 
i 


. . 4 " " , 2 m ‘ 
Of sald road, the organization of the new COMPANY, the 
. a} 7 ey e?y ’ , ‘ -~ ° ‘ i ‘ ] ly . j ‘ . ti >} +) e's f + ; | ‘ id 
Cypress ca tat Lithia @Fi sibiad rowel eete Live Cop ri iii LHeTeCoO) attic ae) 


Mifpose Whatever. 
R sf con ’ eye ; ’ ‘ rv, = . +} ; : ’ - +a se 1] } - 2 . ; 
vwelerence Is tnacde to these contracts to eali the attention 
; — ‘ % ‘ | + | ; + :, f Poll gs. 
QOL Lie COUFT LO THC Lact Prat tne piterests oO] Fatlon trial stone 
‘ + + + | ae +] ‘ ’ 
Were Jor TMterests and the consent ol DOLN Was requisite 
* «,f ‘ a’ ‘ f ¢ |, > . ‘ re «4 0% i oat > } . ka | ‘ ' 
si ahi y TGgm Er PSs a t)i Lite propy ; ’ actif cti-() 10) & poo\y that it 


’ , a . . . i 
was contemplated by both Stone and Fallon to pay the pur: 


It will be remembered that Fallon broveht a suit in New 


” . ba , . , — , 4 
\ Ork to Chjolh Stone from proce ming with his suit in lowa 


ss ™ ‘ colle shear hye 
and it appears (record p, 454) that Fallon eharged in that 


. ° ? ; ! ’ . , . 
suit that he was net consuited with revard to the OPrOahiZa- 


tion of the St. Louis, Keokuk & Northwestern Railway 
Company or as to the transfer of the property to it and had 
Ho participation or voice therein, and that Stone in his sworn 
answer to the petition alleged that having a majority in 
favor of his offer of sale he did not consult Fallon with 
erris of the transter to thre new COTM Pany (rec: 
ord p. 454), but notwithstanding his sworn answer he says 
Fallon was consulted on the night before the foreclosure 


sale or the morning before the sale at St. Louis; but that 


- nh 


, ° . . . ' } . 
he did not see Fallon at anv time after the 28th of May. 


- 


L&75, except at St. Louis (oT) the Loth anid THe Warhimag « f 


the Lith ot June. IN72). 


Record }) Be 


. ‘ , ai . :, 
fn revard to this Stones memory is evidentiv ut fault. 
beers Tne foreciOostre saie at St Louis Lew vis preaee bil April 
. ; 
snd this eonvevance to the new cot pnnv the Lath June, 
,_— = r ’ ' ’ ° } , a 
Sad ost Keoku cc. fd there is sne pretence that satton ana 
stone were at st, l, mtis at that tine. thor thr Fsllon wis it 
Keokuk. 
ra’ ’ < ? ° : 7 } , ’ ' ° ' 
haat Ol) thre: ast) | May. Wwiel Wits the last time he had 
’ ] } a. — | ? . 
seen Fallon previous to the L6th sand 7th of June. their 
: — ‘ : , 
Interview Was on the subject of the formation. ol smother 
‘ ] 7 ° ’ 
COMP ATY, the one eontempiuited ti the eontraects between 
: ‘ oe F RG : » sl cere 
them. viz: the St. Louis. Keokuk and St. Paul Ratlway 
‘ + oe 
Company. 
ry . ‘ , . ’ . ‘ ‘4 . . Pe | ] ] . v4 
his SUL Ol I's) Ol s Wis afterwards settied up by Stone 
» vm }s)” ; ;: ‘ ten } i | M 
elyineg Madion SL25.000 of first mortgage b mids of the st. 
Louis, Keokuk and Northwestern Railway Company and 


S12.000 1 cash anc S125,.000 stock, and this notwithstand- 


° . ’ . i . ' , 
me 6©he Orelused to Pay In AnVthing ot the cash payment 


required upon the purchase, 


Record, pp. 471, 402. 


ryt } } =. } 4 } . sae ene 
Phese Pwormis and this cash were taken from the treasury 
a * 

¥ Pe. | ° 

| Ltie COMPANY, 
rt’ ‘ , ,] 1 ly } , . he as 
Phis is all the testimonv on the part of the defence whieh 

. i 

shows Mr. Fal 


Stone. 


— 


(1) eonsented to the arrangement elarmed by 


Judge Edmunds says Fallon did not consent, but that he 
refused, 


Reeord, p. 571. 


Ss 


li enema ape 


~— 
edi 


But there is still more eonelusive evidence that Mr. Fallon 
understood, ana thrit it was the understanding of all the 
parties that they were To recelve from the Hew COMPANY piv 


ment for what thev advanced on the purehase by means of 
herefrom, ina contract which 


: 


notes or bonds or cash realized t 


, , ‘ i ‘ ‘ 
} Was mnde between Fallon ana stone subs quent to the Liiree 


’ 


= < a , , . . 
Which have been heretofore mentioned. It Se ers that 


oe 7 oe 
Fallon Was unnabie to raise lis Proportion Ol the cash neces- 


' 


sary to Le praricl in at} | ke purchase ; that the bonds which 
f the Mississippi Valley and Western Railway 


hae ill 
rif iié if (>i i} 
j 


Company were in contest and were not deeided until about 
Aceorcdinely. Mr. Stone arranged. 


1} .1 ; j 
lv. to advance Fallon s portion of the enash 


" : . ; , ,% } Lan : 
required, and it was agreed that he. Fallon, would deliver 
’ } ' , . : . 
The bobeis te it Mito Stone to De Dual mn to the master on 
: 


’ 4 | ; “ * a 7 ‘ , 7} 
he sume ns other parties cad, and that Fallon 
aL 


} } ‘ ‘ : } , Soman e ] Ras bi - 
hould repay Stone the amount so ¢ dvanced by him within 


, . , ’ 
= three months after securities are made and ready to be deliv- 


i sit i 
, , n 4 | ‘ ’ ‘ , _ 
; ered| DY The new Company contemplated m the acgreetnent of 
, ~ — ** ' ’ 74 . '¥ . $ 
Mia ch Zia. LSi46. fee“ gibt ad tO tne DHIb If he «id not 
j re ‘ a <7 ap es — " 
Pept tne amount so mdvanes yFcone Was F Mmoerty to 
oy Fe if ‘ i | ‘ } ] : } ] | 
reoav tiimsell out oF bonds so to be delivered to him at the 


wal ‘ ] ~ . j ] | ; : 
pro rata foooUme Getermmned OV The conrt At &f. Louis. 
} cord, | }?. Hol deb hoth inclusive: questions 


oe 
995-2416, both inclusis 


} i a s ®. 
Another Inet should be mentioned here, whieh ceems to 


us= to throw ueht on theimtentions of the parties at the time, 


; 


Maly unds testines on tis Cross-exXamination that. the road 


iti' i 
° , , ' ; ' ; * .s ’ ’ 
from Keokuk south was bid in. at SHU OOOO and the 
branch westward at S12.500 


Record, 509. 


wt. m=, 
- 


ie 


‘ 


| This road from Keokuk south was-all that was transferred 


from Stone to the new company, until after the decree in 


te 
‘ s 1 Py sé j | ~~ 4 { ° 
Stone v. Fallon (see reeord 72), so that the S600 000 mort- 
, ' . 


? a , 7 . 
gave Was the exact amount of the price paid at the fore 


, ’ . ’ . ? 
clostre sale, and represented exactly the total amount of the 


4 }7 | ? “ | j * pee , ‘ 
Witerest of all the purchasers Fn the road transferred to “, 
’ ~ ’ gee ¢] ‘ ' 4] : " . 2 
the new company. toniess the theory of the eomplainanté is 
i . . . 


. ° " . 12 ’ SS ’ 
correct, Ib is oa singular thing that SOOO 000 should have 


revceny PIL tbolr as Lhe amount o: the Drst mortgage, 
lt Wii be obseryed tint hes | yt) 4t6 ee Gi ika toolittis gviter 
} 
a Oe Tle's @) ! » Bee ‘ i PITTI Y Vw 7 be*she \ Tod EO ite? ye rea itt 
i } , } . i 
Which to make Ms pavirnen thi son Of This Is ObDVIONS: 
‘ 
, . ; ; i 
twas fo envatie titty 7 reise THE Out out of these secur 
, , ‘ , ? 5 ‘ , P 
ies, To chloro Weal Trike 4 | () CUPP ea re ct? 1) Trice? Can). 
i 
' , } ’ | v4 ; ‘ + ; 
tract tv Veen? ghbln abe MI ir. sstone. pir ) ne property oul ' 
‘ 4 é 
, , . 
>} bones ‘>! haotes Imsticat oy Tire’ Dye WY CO? Oration, 
. — a ‘ ' ware 
Peart there Is SELL sernother contract whleh Was enteredl ~ito 
’ +, ° ° ’ ° } 4 ’ } 
between Stones oassochites, Which Seems to us very ciearly 
} 4 ) 41 ’ P , 
demonstrates the idea that the parties were to recerve bonds 
or notes por the amount advances | my Laie i Powore? Lire pur. 
' f ‘. . 4] . : } i * 
Cnase OF LMC ToOud, stones associates di the oWhership of 
rf 
’ ee } f we) } ) ’ ‘ ’ ’ 
the ¢48 bonds (yi 1872. anid Lue Thdebtedhess securedt there | 
bd ' , 1] \ 
J > Je ‘ » 
° ae he oe | + , 5 ‘ + ° j ; rav ; ‘ : . 
bv. were the Deeatur Rolling Mill Company.and W. HL. 
i 
[lar Hlenry Chishol LE. M. Publ lvra Tlarris, Jr. Dan 
crris, eoreyy Pras tpavidy), j , MtDY, el ile gs war 5 gam full ' 
> Kolls r e ett 
| ells representing the estate Of ASStilltmnan \ itt, deceased, 
ry? » , , . , i 
| w PTsvrieiy and Vingss stone. stoekhoiders ip the Deen- 
» HI" \ 4 ' 7 ‘ S 4 ’ ’ c . 
y . ] a , + . ; . ’ 7 
Ltt Rollie N31] { Orpanyv. Part (>| ble’) tT aforesaid 
i ‘ 
mM ee : i 
were the property of the corporation, the Decatur Rolling 
i : 
1? | . : " a » ’ . : . ‘ 
Ave { ( Opa, anid Dart tad been «dist Oimted: OV That eom- 
i . . : 
, i 
‘ | } . ? ‘ ] a 
prLTT LO TES Sto kholders, as Pas oeeh heretor~ore Stuved, . 
‘ 
] 4 | es a | ‘ , he ei ] . r ? e ’ 
tf now veco ~ COCCSSiT tO an bhieie] mame oF This 


} ath “Y VEil) > PVP MOE DDS ‘ ’ TTT. | | ] } ] ; ] \ ’ 
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eV and Western Railway Com: 
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The Mississippi Valley and Western Railway Company 


, pany SLOS.000 fo) 


was owing the Decatur Rolling Mill Co 


7 
-- 
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rails, and had secured the payment of the debt upon a 
pledge of bonds of 1872 at tiftvy cents on the dollar, viz. 336 
bonds of 1872. At that time. which was before any of 
these foreclosure proceedings, there was a first mortgage on 
the property of the Mississippi Valley and Western Rail- 
way Company prior in time and lien to the mortgage of 
1872, given to John B. Alley, of Boston, to secure the pay: 
ment of $225,000 which the railway company owed Alley. 
In order to help out their claim, certain of the stock holders 
in the Decatur Rolling Mill Company thought it was best 
to purchase this Alley mortgage, and they procured Mr. 
Amasa Stone, one of the stockholders, to advance the neces- 
sary amount for the Decatur Rolling Mill Company to take 
up this Alley claim and mortgage. Mr. Amasa Stone did 


advance the money, and the mortgage was taken up and the 


. Decatur Rolling Mill: Company became indebted to him 
‘ i . ’ 


Amasa Stone, for the amount of the money advanced. The 
Decatur Rolling Mill Company then agreed with the rail- 
way company to discharge this Alley mortgage, which left 
the mortgage of 1872 a first mortgage, and took 450 of the 
bonds secured by the morteage of 1872 for the $225 000.00 


claim they had bought from Alley. 


See testimony of Amasa Stone, record pp. 347, 
348, 349, 350. 


These figures may not be entirely aecurate, but the com- 
plainants have to depend upon the figures given them by 
the defence and their witnesses, but they are very nearly 


oe 


eorrect, as wil] he SCT by adding them together: ooo bonds 
to secure the original indebtedness to the Decatur Rolling 
Mill Company, and 450 bends to secure the Alley indebt- 
ness, make 783, while the actual number of bonds proved 


by Stone and associates was 778. 
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we 


Now, this transaction about the taking up of this Alley 
loan, was one which was confined entirely to the Cleveland 
or Stone party, A. B. Stone and associates, and transpired 
some time previous to the negotiations between the various 
parties having claims against the road for the foreclosure 
and purchase of the property. Thus, it will be seen that 
the 450 bonds received by Stone and associates on account 
of the Alley claim, and the Alley claim itself secured there- 
by, was a part of their claim against the Mississippi Valley 
and Western Railway Company, which was paid in on the 
purchase at the same rate as the bonds of 1872. and the 
claims secured thereby, delivered to the Adrian Car and 
Manufacturing Company or to any other of its creditors. 
And Stone and associates were entitled to only the same 
relative rights on account thereof as any other purchasers, 
What interests us in this state of affairs, is the fact of the 
eontract made between the persons composing the Stone or 
Cleveland party, A. B. Stone and associates. Some time 
after the purchase at the masters sale and the organization 
ef the new company, this contract was made, viz: the 10th 
of November, 1875, the very day that the $2,700,000 mort- 
gage was made, and the same is found as exhibit “A” to 


the testimony of A. B. Stone. 


Record, 1}. 485, 486. 


The contract consists of a letter written to Amasa Stone 
by a part of the associates, and the approval of the same by 
all of them, and the significant part of this contract is found 
at the top of page 486 as follows: “In consideration of 
which we propose to secure the amount now due you from 
the Kansas Rolling Mill Company, as suecessors to the 
Decatur Rolling Mill Company, of about $240,000 by a 
pledge of 850 bonds, of $1,000 each, of the St. Louis, Keo- 


kuk and Northwestern Railway Company of November 
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10th, 1875, said bonds, or the proceeds thereof, to be re- 
ceived by you in full of your claim against said Rolling 
Mill Company.” 

The St. Louis, Keokuk and Northwestern Railway Com- 
pany was not indebted to the Decatur Rolling Mill Com- 
pany for anvthing except its ratable proportion of the pur- 
chase price at the foreclosure sale, or to the Kansas Rolling 
Mill Company: it had at this time incurred no indebtedness 
for the building of its road, and this contract shows very 
clearly that it'was intended that the Decatur Rolling Mill 
Company should receive a certain amount of bonds of the 
new corporation on account of its purchase price. 

And the next paragraph in the same contract is very sig- 
nificant: “ You also to receive of the securities of the St. 
Louis, Keokuk and Northwestern Railway Company a 
ratable proportion due to the amount distributed to you of 
$150,000 of the Mississippi Valley and Western Railway 
Company bonds distributed by the Decatur Rolling Mill 
Company.” 

Now, it may be said that this contract mentions bonds 
instead of notes under the S600 000 mortgage, It will be 
remembered that the $600,000 mortgave was for a shart time, 
two years; that the $2,700,000 bonds were to be used, first, 
to take uy) the $600,000 mortgage. and that the alleged ean- 
cellation of the FHOO.O00 mortyage took place on the 10th 
of November, 1875, the date of this letter and the date of 
the $2,700,000 mortgage. This contract is referred to by 
Mr. Handy, one of the associates as being the contract for 
securing Mr. Stone for his advance on aceount of the Alley 
purchase, and Mr. A. B. Stone himself testifies to the same 
thing on his cross-examination (record, pp. 445, 446) when 
the contract was produced and given in evidence upon the 
cross-examination of Mr. A. B. Stone. See Edmunds’ testi- 
mony as to Amaso Stone being repaid on account of this 
Alley transaction. 

Record, p. 506, Questions 508, 512. 


Louis W orthington refused tO consent to a transfer as 
elaimed by Stone. and finally appeared it the Cuse of Ntone 


vs. Fullon, and made a defence and Stone bought him out. 


Record, pp. 653, 654. 


Let us examine the question, and the testimony, as to 
whether the offer of sule, exhibit “EE” to the bill, Upon 
which the whole elaim of the defence rests, was ever sub- 
mitted to or approved of by a majority in interest as a ques. 
tion of faet. 

All the Adrian parties, and those holding any part of 
those bonds, testify they never heard of it. 

Mr. Llubby testifies he never heard of it. 

Mr. Stone testifies that it was not submitted to Mr. Wil- 
cox, Mr. Carpenter or Mr. Angell. 


Record, p. 461. 


Vhat he has no knowledye of its having been submitted 
to Mr. Hubby: that his impression is that the Cleveland 
parties understood the terms that were to be submitted (by 
Cleveland parties is meant what is called the Stone party), 


and he knows of no time, or place, or occasion. 


Record, p. 462. 


Judge Edmunds says that Mr. Wileox understood the plan 
contained in the offer of sale, exhibit “i.” but he does not 
know whether it was ever shown to lim, nor when, if at any 
time, its terms were stated to him, but presumes at the time 
of the agreement exhibit * 7” to “Mr. Wileox’s testimony 
was drawn, but the testimony of Judge Kdmunds (record, 
pp.ooo, POL, questions 263, 295, both inclusive) shows very 


clearly that this claim of Judge Edmunds is not true. 
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Judge Edmunds says Mr. Hubby did not consent to it, 


but he was sick at the time. 


Record, p. 569. question 346. 


Ile says the Ilannibal & St. Joe R. R. Co. consented to it. 
but how he does not know: does not know of any corporate 


action being taken. 


Reeord, p. 970. 


Mr. Handy SuVs he thinks exhibit B 7 % the offer of sale, 


was consented to, 


See his direct examination, record, pp. 314, 
S15. 


But. on his cross examination, it is evident that his recol- 
lection is very uncertain, as well as upon his direct that he 
does not know \ hether he hie ard of this offer of sale before 


it Was made or not, 


Record. pp. d20, S27. 


Mr. Eells, on his direet examination, upon exhibit “E” 
being shown him, testifies: ‘ 1 consented to that arrange- 
ment. and I understood all the other shareholders did,” but 
when, or where, or how such consent was given he omits to 
state. 

But on his cross examination when asked if he had any 
personal knowledge it) regara to exhibit Ps E “as he says, only 
ina general way, and we think it well to introduce a few 
questions (oth his cross examination to show how uncertain 
he is in his recollection : 


Q. You have testified that exhibit * E” was authorized 
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by yon and by the other parties in interest in Cleveland. 
Do you know anything in regard to the other parties in 
Cleveland authorizing the ¢ mvevance of the road pon 
those’ terms. Do you have any personal knowledge’ in 
regard to it? 

A. Only in a general way. 

Q. [sav, did you have any personal knowledge on that 
subject? 

A. Whether they were all seen IT could not. positively 
testify: but TI know it was talked over among the  stock- 
holders here, snd it Wiis generally acceded Lo. 

(J. Do you remember whether Mr. Hubby was consulted 
in regard to it? 

A. My impression is he was. 

QJ. Do vou have any recollection about it? 

- | have ho recolleetion of SeeCrne him Tri sel f iN) regard 
to it: have a remembrance that Mr. Hubbv’s name was 
mentioned,and it was stated that Mr. Hubby declined to go 
Into the operation. 

(). That Mr. Hubby declined to vo into the operation 
the sale of the road Upon those terms? 

A. No, sir: to take any proportion, 

Q). That was in 1879; [am speaking now of the convey- 
ance of the road to the St. Lows, Keokuk and Northwestern 
upon the terms contained in Mr. Stone's offer of sale? 

A. I can't tell you about that. 

(). Did you ever consent to that? 

A. Yes, sir. | : 

(). In what manner—by writing? 

A. No, sir: I think not. I don't know whether I did or 
not. 

Q. Before that offer of sale was made was it shown to you? 

A. That paper shown to me? 


()- Yes? 
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A. I am not certain whether it was shown to me. or 


whether it was stated tome what it was. 
Q. Do vou: remember who it was stated to you by, if it 


was stated to vou? 


A. No. sir. 


Q. Do you remember who was present at the time: 


A. No. sir. 


(). Do vou remember how long before the olffer of sale it 


was made? 


A. No. sir: I do not. 


See Record. p. 336. 


Mr. Kells had two transactions. 
te the other in 187%. mixed 


1? 
i 


The eourt will see that 
four years part, one } 
Mr. Fells could not 
‘to Mr. Hubbvy’s. 


unin his hend, even tell whether the 


' } . . ) 
receipt ne received Ww; 


? 


set ord })}? beh, oped 


Amasa Stone Wepeon his dire: be POT being shown exhibit 
‘E.” testifies: “It was the carrving out of the plan fully 
talked up and matured and was authorized,” his impression 
is the authority was in writing, but was not certain. 


Record p. 351, 352. 


On his cross examination Mr. Amasa Stone testifies as 


follows: 
Q. Now. you spoke about exhibit “EK.” that is the offer of 


sale. being authorized or dir eted, and that it was In accord: 
ance with the generat peiaan as iaid out, and you were asked 
if that authorization or direction was in writing. Do you 


remember definiteiy whether it was in writing or not—the 
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authorization or direetion to Mr. A. B. Stone to sell the 

road in accordance with the terms of exhibit “EO ? 

A: I can't tell; IT have no doubt it was: everything was 
intended to be fully given in writing | 

(). Have you any recollection of any such agreement as 
that to convey it to the St. Lonis, Keokuk & Northwestern 
Railway COMPANY thon those terms ? 

A. There was never any question raised but what it was 
1") aecordance with il previous agreement, 

QQ. [ understand, but do vou remember of any agreement 
heing made to convey to the St. Loms, Keokuk & North- 
western Railway company upon those particular terms ? 

A. I have an impression that such was the fact that it 
Wis to be conveyed LLpon Liose Lerins Wits accepted On) 
those termes. 

(2 You have an impression that was the fact that there 
was such an agreement made? 

A. Yes, Sir, 

Q). Do you know where it was made ? 

A. I cant tell exactly when and where. 

(). Died you ever see it! 

A. | presume Ldid) 7 intended to and 1 suppose I saw 
all the papers drawn in relation to it. T suppose I saw it. 
There was never any question raised but what we were 
going on in accordance with the agreement. 

(). Have you any reeollection of any agreement made or 
signed by the parties exhibit o A r Lo the bill, of March, 
I8ia2 

A. My impression was we intended to cover the whole 
ground in this agreement. 

Q. Have vou any recollection of any other exeept that 
one ? 

A. I haven't now, sir, It may by that there is and may 
be not. My impression was this was an agreement to cover 
the construction of the road to Dardenne. 
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Q. Look over that agreement and see if there is anything 
in it in relation to extending the road. 

A. | understand that this was an arrangement for com- 
pleting the road to Dardenne. I can't say whether there 
were other agreements pertaining to that or not: but this 
Was an agreement practically extending the road to Dar 
denne. 

Q. Now, you say that the statements in exhibit “ FE” are 
as the plan was laid out. Do you know whether Mr. Hubby 


knew anything about the plan as laid out that you talked 


‘about—do you know of your own knowledge? 

A. | don t know that that Wiis laid before Mr. Hubby. 

(). Do you know that those terms that are mentioned in 
the 4th paragraph in that paper were being discussed in his 
presence—have you any personal knowledge of it? 

A. We never discussed employing any other person: 
whether at the time he was present this particular thing was 
discussed or hot, | don 1 Know. We hever discussed the 
plan of putting it into the hands of anybody else, 

Q). Do you know that he was ever present at any discus: 
sion when any such proposition was made as that the secur- 
ities to he CIVeT hy the new COTMPAny should be reserved 
and used in the first place for the building of additional 
road? 

A At that meeting when he wis present we had matured 
plans for the completion of the road, and paying for it in 
the proportion that we owned the Decatur Rolling Mill 
Company, and it was to do it with the securities that we got 
up for that purpose. 

(). When was that meeting ? 

A. I can't give the date exactly, | know it was at the 
time Mr. Hubby was talking of leaving for California. 

(). That was the time when the discussion was had that 


you remember 1 regard to contributing in the proportion 
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> 
you had interests in the Decatur Rolling Mill Company for 


the completion of the road, is it? 


A. Yes, sir. 

(Q). Is that the on!y time you have any recollection. of his 
being present when that subject was discussed ? 

A. I don’t recollect of being present at any other time, 
personally, with Mr. Ilubby. AT] I learnt about it is from 
other parties, excepting at that meeting in my office, which 
was nota very long one, it was discussed in his presence, 
but lone enough for a railroad man like him to understand 
all that was before us. T suppose he did understand all 
that was before us. 

() Now that meeting in vour office, just before he went 
to Califorma, was in LST79, was it not? 

A. [had an impression it was. 

Q). And this exhibit “KE was made in 1875, four vears 
before, was it not? 

A. Yes, sir, that was, but at the time in IS75 we were 
trying to get a road through to Dardenne, and we were in 

il liseussing on the basis of the 


1879. and we were at all times di 
interest we held in the Deeatur Rolling Mill Company, each 


one to share in proportion to what he had paid in, and pay 
Wn proportion to whit he had it) that COTIPAMY, 

(). The question I asked vou is this: Whether before that 
offer to sell—exhibit ** EK °—-was made vou have any per- 
sonal knowledge that Mr. Hubby was consulted in regard to 
authorizing the sale of the road, or conveyance of the road, 
upon the terms mentioned in that exhibit * KE.” and partien- 
larly the 4th paragraph ? 

A. Tecan't say anything bevond what I have already said, 
which was that he was present at the time we were discuss- 
Ing the method of completing it through to Dardenne. 

Q). That was in 1879? 


’ - 5 
A. y Cs, SIT, 


69 


It is very evident that Mr. Amasa Stone knew nothing of 
what he was talking about. Ile at first claimed that exhibit 
“A to the bill. the contract of Mareh 27, 1875. was the 
authorization. of exhibit KO and afterwards that it took 
place at a meeting in IS7T9, and he finally winds up that he 
cannot sav anything beyond what he has already said, that 
Mr. Hubby was personally at the meeting in 1879, and he 
knows nothing about the consent to exhibit “E™” except 


what he was tolcl. 


Record, pp. 363, 364. 


W. HL. Harris, upon his direet examination, being shown 
exhibit “KE testifies SETTAp LN thes “7 authorized it, voted 


for it with the oth rs.” 


Record. p. 372 


Upon his cross examination it is verv evident that he 
|. . > } ‘ ae J ; 
does not know anvthing about it. He testifies as follows: 
| 
(). | rte rstoon| you tO) Pernt \ ae Vour cabire { | examination 
that exhibit “FE to the Ii/l to whieh you were shown, 
thie] , } ; fear of ale 7 \lr ~~ en’ ° , . 
Which 1s the Oller ol sale ol Mr Stones, was in accordance 
With the Instructions given to him by the parties ? 
A. Yes, sir. 
Q. By what parties? 
A. ‘ I] the parties in inte rest, ;i-= | recolleet. 
(). All Lhe parties rite restecL in the property ? 
‘ . - 
A. All, so far as | KHOW, 
Q). Do you know ol any consent being given by parties 
under the Adrian Car & Manufacturing Company ? 
A. I think they did consent 
(J. In what way, how and where? 


A. I think I was told they assented. 
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(). You don't know anything about it then vourself ; 
A. No. Sir. 
(J. What other parties do you know of assenting ? : 

A. Ido not know positively with re gard to that except 
by myself; T assented, and T think T was only advised by 
letter in reo | lo the USAC Lil of the others. | inderstood 
that all of the parties in ‘interest assented: don't think I 
Was present at the time thot was executed, 

(). Did you have any knowledge of anybody assenting to 
it but yourself ? 

A. No knowledge ex Cpr by letter or hearsay. 

(). Llow lone before that offer of sale was it that) your 
assent was asked to such acsale of the road and conveyance 
of the property us that? 

A. think about this tine, June loth, Or sSawoy) after, 

(). Ilow long before the St. Louis, Keokuk and North- 
western Railway Company was organized? Did you know 
there was such a company to be organized ? 

s 

A. IL dont know the exact amount of time within a few 


weeks: | was ecousulted in reward to it. 


Thus, it wil] he Seen On his direct exuliination, he test]- 


fies that he voted for if with the others, while (1) lis CTOsSs- 
examination he says he doesnt know of anybody, except 
himself, CXCEPT by hearsay, 

Now. this is all the testimony clVven in behalf of the 
defendants to show that this paper, exhibit * Kk te the ball, 
which if Wills claimed authorized Stone to divert the po eeeds 
of the notes from the payment to the parties who had joined 
in the purchase, of their respective shares of the purchase of 
the road and in his diseretion to destroy the $600,000 of 
notes and cancel the mortgage seeuring them and use the 
proceeds of the bonds entirely for the building of additional 
road, 

Apart from any question of whether any such consents 


were lawful or not, not having been given in writing, it will 


~ 


. se ae .. seme 3 | e - 
be seen Tow Wictelyvy the Wwithesses cdiiler in regard to the cir- 


elumstanees Of the transnetion: how verv uneertann ms ther 
festimonyv., and How thorougiulyvy ib is ce ntradieted bY every- 


thing which was-put in writing in the case, 


tint 


° ’ , : . ; ‘ ’ ’ 
We Have, then. these facts wWiieh show that it Was the 


,* : '% : 
line ee the peaitices at the time the convevance 


to a (* 2h W COPrporal eon} Vis ! wile Tih: ’ ! e persons olbiing Ihi 

a1 : oe ’ | } @ | , | 

ee purchase should be paid DY The hew cotnpany the pur: 
: + . . s 

’ ‘ i '. ; . . ‘% 

chase price by means of notes for S600,000 oiven to Bells as 


trustee or Lime. sechnred by st thnortenve of SOOO OOO (>?) the 


property, Viz. 
oe , " , . 
me CLCUT cllbet cs F) "ii tis LTidedil 
** > x 
Ange} chtae Mr. obaoty) 
Stone ome Kells and badmunes. 


ae = “a "| fe ty. : todeposition of W. . W ileox. 


vy of Mr. Wileox, Mr. 


Burt thot 1 ey were so informed by 


Exhibits * 
The document, exhibit “ BO to the bill: exhibit “7.” to 
the deposition of W. 5S. Wileox. 


The S600,000 mortgage, which was actually executed and 


’ ’ } . = 7% . ° } ’ 
qdelivered, Whiely eX Presses jirciear ane unmistakable terms 


that Mr. Kells las been chosen as trustee by the parties in 


interest: that Bells was to hold for Hem the purchase price 


for the convevance ol the Property to tne new corporation. 


The agreement between Stone and John Fallon, whieh 


neat ten ei “| meacatier £ Ieee * gree? ry bye ane 
eontempilated paving tor the property in bonds 


7 t between Stone and John Fallon. whereby 


we avreenietiit | 


stone Was to advance Lis proportion ol the amount neces- 
ry ; 
. . , . , . 7 " 
sary to be patd into eourt. and he. Fallon. was to have three 


’ 


‘urities Were mnade aha read y to be (elvered 


between Lie Associates of Stone. made 
November 10, 1875, whereby Stone was to receive from the 
Decatur Rolling Mill Company 350 bonds of the St. Lonis, 


Keokuk & Northwestern Railway Company for the Alley 


claim, 
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But there is another facet which, it seems to us, is con- 
elusive upon the subjeet: 

Mr. Angell testifies, that he went to see Mr. Eells on 
several different occasions, the first time shortly after the 
talk between Stone and Edmunds on one side, and Wileox, 
Angell and Bart and others on the other side, when the 
paper, exhibit 7," to the deposition of W.S. Wileox was 
made; that the first time Mr. Hells had not vet got the 
notes, but the next tne Kells show «| him one of the Hotes; 
that Mr. Kells told him that the notes were for the securing 
of those who had joined in the purchase, and, finally, Eells 
told him that he had given them up because there had been 
anew deal, and a new and larger mortgage had been given, 
and that they could place the bonds under that in Kurope: 


this was some two vears after the first interview. 


Record 254, 235, 


Some six weeks after this testimony of Mr. Angell had 
been given, Mr. Kells was put upon the stand as a witness 
for the defence, and was examined by the same counsel who 
had been present for the defence at the taking of Mr. 
Angell’s testinony, and it is a significant fact that although 
his attention was ealled to Mr. Angell, and to lis aequaint- 
ance with lim, of his conversations, yet he nowhere ven- 
tures to deny the conversations with Angell, and the only 
inference that can be drawn from lis testimony is that before 
this mortgage was cancelled there was no question in Mr. 
Kell’s mind but what the $600,000 of notes belonged equit- 
ably to those who joined in the purchase, as stated in the 
mortgage securing the same, and that when the alleged can- 
eellation took place it was the intention, at least as far as 
Mr. Eells understood it, to repay the purchase price out of 


the proceeds of the $2,700,000 of bonds. 
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We think, then, that only one conelusion. ean be arrived 
at from these proofs and that is, that the complainants 
were entitled to their pro rata share of the notes received by 
Mr. Eells as their trustee, and unless this mortgage has been 
canceled with their consent, that, as between the parties, 
they-are entitled to have it foreclosed as an equitable mort. 
gave to realize their respective proportions of the purchase 


price, 


I]. 

All the COMP UNaANts, with the exception of Mr. Angell, 
testify that they never heard of the caneellation of this 
SHO00,000 mortcage and the delivers tip) of the notes secured 
thereby, and it does not appear from the testimony of 
any of the witnesses as wluced by the defense except 
Stone, Eells and Madimunes, that they heard of itor knew of 
it or were consulted about it. 

Angel] testifies that he never heard of it until he talked 
with Kells some two vears afterwards, and then he simply — 
told Mr. Kells that Whit he wanted was the pay. if it came 
from the bonds right. or if it came from the notes, all right. 

[It is perhaps as well here as at any place to show that so 
far its A. 13. Stone ana lis associates, with the exception of 
Mr. Hubby, are concerned, they received all the benetit that 
would have aeerued to all the parties if they hac been 
secured by means of the $600,000 mortgage as was prope sed, 
leaving the others out in the cold. 

It will be remembered that after the termination of Stone 
v. Fallon, Stone took S125,.000 of the 82,700,000 bonds to 
pay Fallon on account of ly s interest 1 the purchase, 
although he had refused to prery any part of the cash paid 


’ 


nto e@ourt. This lett 82.40, ) of the S27 00,000 of bonds. 
1879 these 82.575.000 of bonds were 


It is claimed that in 
sold mainly to Stone and his associates at from of te Ho 


cents on the dollar and the proceeds used to pay first the 


’ ! : : all I 
items allowed by the deeree ip Stone Vas, Ks mon, i the Lee 


. 


District Court, Jown. for the completion of the road. to 


‘ Ba eo » % " . | . . ‘ *) : } 
( MurksSville: for Stones expenses and services as tl Istee “net 
o 9 +! 
| ie costs and PN pPehses of tinh si “ahd, second, Too pees Lilie 
I . 
f ’ . . } } } . ¢] .) 
CADCISCS ©) finShing abe Colmpieting the road fron | MtiPis- 


1] } . , 77 
ville to Dardenne. where ¢ Hectioiw Wale made With st. 


Lous over the St. Louts. Kanses City & Northern Raal- 


. ‘ | 
On the eross-examiuiuition of Mer A. DB. Stone he was 


request Plo STATe The bonds sold aha ter price spiel re 


Peabp MDs lor hich nev Were USE, THM Ne Was nnable to 
i i 

} ‘ 47 . ’ ; ‘ 1 , , . ’ 
ado nt ( neavo, WHere it tes] oOny Was taken, DbUbE he agreeq 


to file with the elerk of the court at Keokuk sueh state. 
’ . . ’ ’ ° A ’ 
ments to be attached Te His Cie] Stllou, Wier he diel, and 


the statements are Torna i) be 19], Sh be arid 14°) of the 


j } > ® . * 
reeora, bv the statetnent on |p). be $0 oat appears that 
: i ‘ 


} I‘ } : 9 é ” } ] a “ie 
Phere pride r of bonds Seoled WES - cba nied throat they renlized 


%L44.498.50. The statement on }}. 49] sand top of 492 
shows the application of the proceeds of these bonds, The 


. ‘ ! f ; aoe 
rst statement, that om puce IO] of the reeord, is as fol- 
lows: . 

: m | is d ; — i 
A, [3 Mone tn account will the MN, Lois, Nvohuk and North- 


Y 
cr 
f« 


> °F + 
4/74 why red Rarlivay MTTITE TATE, 
é 


———a 
~~ 

“ 
~*> 


e following stuus taken an payinent for bonds sold, 
eee a ee a ee ea 7 aaa 
amounts allowed by Referees at Neokuk. September, [S738, 
‘ 


4 + | : 429% + 
Wiiil mterest, Vi 


Amasa Stone, advances made by him with interest... 2. .8271,702 60 
ID. 1. Kells, Harris & Watt, advances made by them with 

WN coy we cea axieees WISTS 31 
A. b. Stone, advances made by him with tnterest......... 204,438 30 
T. P. Handy, ex " one a ae ee 
Joel Thayer, + a i eee 
Henry Chisholm, ** eu rae | gh eek as 36,636 20 


Cleveland Rolling Mill Co... material furnished OCS eee 145.108 2] 
Kansas Rolling Mill Co... : " gee 22,420 96 
Outstanding notes of Company paid from proceeds of ~ale 

We I aii i i 114.800 00 


|, TES PEN eee, Os nie LL ECAR! Spa 2 eR ie vas 2s 744 59 
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The table. as given in the reeord, is not footed at this 
point, but a footing shows that the foregoing sums amount 
to $942,675 : ve 

At the top of page 402 of the record we find this item: 
‘Disbursed in the construction of the road between Clarks- 
ville and Dardenne, as shown by the company’s books, 
$603,475.30," and the aggregate of these sums is $1,546,- 
153.77, being $1,715.42 in excess of the amount realized 
from the sale of the bonds. 

If we now turn to the decree, we find the sums which 
were allowed for finishing the road to Clarksville, for ex- 
penses of the trust and services of Stone, and the costs 
and expenses of the suit of Stone vs, Fallon, and we find 
there is a very wide discrepancy. 

By turning to the record, p. 90, we find a recapitulation 
of the items allowed for completing the road to Clarks- 


ville, viz: 


Mone ‘vs advanced by Stone ...... we cege Genkaes ns $239,661 39 
, - Om Gees MOGON: os <4 6 cc ks oa cee ws 63,461 58 
os ie ONIN, . « ccackcn + 139.428 75 

Notes of the Company held by the Cleveland Rolling 
Be ET vnc occenes cosccccesvavegisduinke 138,724 41 
Money advanced by Joel Thayer. ioe ood aces 2,600 00 
of _ ‘* Stone as ines n by account ..... 3),007 31 
Which summed up amounts to.............. $618,873 44 


In the decree confirming the report of the Referees, and 
allowing specifically the items, there is a slight variation 
from the foregoing table of about $10, as will be seen by 
reference to pp. 9L and 92, and the items are there allowed as 
follows: 


A. Lb. Stone, for moneys advanced for rolling 


stock and improvements of road bed...... $338,130 28 
Cleveland Rolling Mill alti on notes.... 138,724 41 
Joel Thayer....... woe Qa 


Outstanding notes of the railw: ay company,,,, 189,428 40 


£618,883 19 
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In addition to this last named sum, it was further ordered 


ly the eourt (bottom of }). GY 


and on p. 938) that payment 


be made of the cost of finishing the road between Louisiana 


and Clarkville, viz: 836,618.77. 


To Clifford Roberts & Co. a 


Less paid. . 


i others. 


£30,078 60 
5,102 36 


The court further allowed A. FE. Stone for services as 


trustee... ee 
And as attorneys’ feces 


se eoeeeaeseseeeeeees#x#s#8ee18d8 Beeeese@#e © 6 82 Oe a 


$36,618 77 


24,976 24 


861,595 O1 


$17,013 87 


3.000 00 


$20,013 87 


The court furtherordered to be paid the taxable costs, in- 


cluding referee's fees, ete., which amounted to S159, making 


a total amount allowed by the deeree to be S702,087.07. 


By reference to the report of the re 


° 


erees, (record pp. 87, 


SS, &!)) and in the decree (record pp. 92 and 93) it will be 


seen that interest was reckoned on ¢ 


ll the interest bearing 


items, except the S2,600 advanced by Thayer, to May Ist, 


‘ 


78. 


we now compare the total amounts allowed by the de- 


cree with the total mounts stated by Stone to have been 


allowed by the decree in his table at p. 491 of the reeord, 


VIZ. 


SH42,678 47, we find a discrepancy of $240,591.40, 


If we take one item given by Mr. Stone in this statement 


and compare it w 


will discover the discrepancy, or a large part off it. 


! 


ith the items allowed by the referees, we 


The first item 1 Stones statement Is as follows: 


%971,702.60." If 


Amasa Stone, advanees made by him 


we turn to the report of the referees, to the detailed state- 


ment commencing at the Lop of }). S7 of the record, we will 


find as follows: Subseribed by A. Stone 


at seven per cent. $5,166,607, total 858,166.67. 


~~ 


&50,000.00, interest 


all 


Dropping down to the next table, at the bottom of }). 7 


and on the top of p. 8S, we find. note Aug. 3, IS76, SLO.000, 
interest SL.741.66, total $11,741.66. 

Sept. 12, 1876, note $4,000, interest $653.33, total $4,- 
653.33. 

February 20), 1877. note $4,000, interest $476.66, total 
$4,476.66, making a total indebtedness allowed in favor of 


Aimasa Stone of S79.038.32. 


ry ‘ no 

he discrepancy between this amount and the amount 
stated in Stone's statement is &192.664.28. But ai verv 
small part of this can be called interest for the reason, first, 


'% 


that interest was reckoned on but $2,600 to May Ist, 
IS7S8. and the last item in Stone’s statement of the amounts 
allowed by the referees is an item for interest of S2s8.7 ; bod, 
which would be seven per cent. for a year on upwards of 
S410.000, 

Similar discrepancies appear in other items of the account, 
but suffice it to say that the account given by Stone shows 
over $240,000 more paid to himself and associates on account 
of the road from Hannibal to Clarksville than was allowed 
by the court, of which $190,000 appears in the item for 
Amasa Stone. 

If we now refer to the contract made between Stones 
associates in regard to the Alley purehase on the LOth of 
November, 1875, where it was provided that Stone was to 
have $30 bonds of the St. Louis, Keokuk and Northwestern 
Railway Company for the debt of the Decatur Rolling Mill 
Co. to him of about $240,000, this discrepaney in the two state- 
ments is accounted for. If this is so, the claim of the Decatur 
Rolling Mil! Co.. which Was secrred by {50 bonds of 1S72 
of the Mississippi Valley and Western Railway Company, 
which should therefore have been entitled in the purchase 
to the same rateable distribution as any one else, that is, 450 
bondsat §128,5677 amounting to $57,986.03, was paid 


in full, 
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At the same rate the parties holding the bonds delivered 
to the Adrian Car and Manufacturing Company should 
have received $125,000, whereas they received nothing, and 
it is claimed by the complainants here that the §600,000 
notes and mortgage were cancelled and this pretended offer 
of sale made and the whole scheme from that time on car- 
ried on on a different basis from that agreed upon, to enable 
Stone and his party to get as much as possible out of the 
property without paving others more than they could help. 

Again the amounts allowed Stone for the completion of 
the road to Clarksville were very large—the grading and tie- 
tag had been done, right of way bought: when this account 
was allowed there was no one to dispute it but his own 
attorneys, and in the finding itself ites were allowed because 
they had been audited by the railway company, which was 


Stone himself (reeord, p. 83). 


And Stone so testifies, record 475. 


ITT. 


But it is said by defendants this question is res adjudicata 
and this court will not, in this case, inquire into it. If any- 
thing was wrong in the decree of Stone vy. Fallon it should 
have been appealed from. To this we reply first, that the 
question involved in the discussion already had, was not in- 
volved in that case, 2 e, the question whetlrer the parties 
joining in the purenase were to be repmid their pro rata 
shares of the purchase price, whether the S600,000 of notes 
and mortgage belonged in cquity to the parties to the pur- 
chase, whether the notes were rightfully destroyed and the 
mortgage rightfully and lawfully released. 

We say none of these questions were involved in the 


issues in that case. and are consequently not res adjudicata, 


. 


The bill of complaint in this cause, and the petition of 
said Stone, and the cross petition tiled thereto, referred toin 
said bill, show that said Stone purehased the road at the 
foreclosure sale in pursuance of an agreement between him- 
self and the other persons who joined in furnishing the pur- 


, , ; 
chase money on the sale. in which it was dorrees | that he 


should purchase and take title to the road as trustec for 


; ‘ ' : es ae P . 
himself and those Who should }ooll in advaneing the purehase 


money: and that he should then transfer the road to a new 


corporation to be reanized for that purpose by the cestuis 
9 . . | ta" goo Io tha mn liopre « { hare] lders ’ 
(Jite frust, who were to be the members an SHATCHOLders Mn 
the corporation and OWNS of the road, ene) holding ill 
Interest therein In proportion to the amount contributed by 


him to the purchase price, And the bill alleges. and com- 


plainants claim, that the proofs show that it was further 
agreed, and was a part of the aforesaid agreement, that the 
amount which should be advanced by the cestuis que trust 
for the purchase should be repaid to them by the new cor- 
poration, and should be considered as a debt owing hy it 
to them, the payment of which should be secured by the 
notes and il first mortvave of the new corporation © he 
executed and delivered to said Eells as their trustee to hold 
and collect the same for therm. And, that, in pursuance of 
this agreement, the new corporation on receiving a transfer 
of the road and for the purpose of securing the repayment 
of said purchase Money to the cestuis que friust, did make its 
notes and mortgages for So WOOO. and delivered the same 
to said Hells as their trustee and for their benefit. 

But itis now claimed by the defendants in this cause, 
that by the decree of the District Court of Lee county, 
lowa. Upon ssid petition of said Stone for a determination 
of the respective interests of the said es. g. tin said road, 
and upon the cross bill or petition thereto, it was deter- 
mined and adjudged, that said notes and mortgage have 


been cancelled; and that all the rights and interests of the 
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complainants insaid road. and all of its claims npon sic 
new corporation, sud nipon suid Stone and upon said Eells 


«thereby 


— 


have heen adjudicated, and that complaimants a 


barred from any of the relief praved for an this bill. 


-~ 


But neither the saw petition (>| sid Stone, ner Shick Cross 
1] ] ‘ 


“1 “a 1 » pofor por ray, 
bill WiwiNKes F Vahecation ol} rele renee to suc wegvecd agree- 


ment for the repaymentof said purchase money tosnid es, ql 

Sid petition does, however, state thist the new COPpPora- 
tion executed a mortgave and notes for S600,000, but that 
they were hol usec anid Were afterwards enneeled, But it 
makes no allegation as to why, or by whem, or by what 
authority it was done. 


And it is stated in the findings of the referee, to whom 


—— 


src petition and cross-bill were referred. that said new ecom- 


4 
the same to Dan T. Kells as such trustee, but that no partof - 
sald notes and mortgage was used, but the same were ean- 


eehed by the concurrence of said railway company, Stone 


pany made a mortgage and notes for S500 000 nid delivered 


and Kells. 
. oe ae ; , - , aT 
put saidl referee lid not report or find that said notes and 


mortgage were canceled with the knowledge or consent of 


the complainants or any of them. 


4 


And it is here submitted on behalf of complainants that 


if said notes and mortgage were executed and placed in the 
hands of said Eells in pursuanee of the agreement made 
with them and for them benefit, as alleged in their 
bill, that no cancellation of them without their consent 
would be valid. While it is true that said decree confirms 
the report and findings of said referee, it does not mention 
or refer to said notes and mortgage, or in any other way 
adjudge them to have been canceled, or that the eomplain- | 

‘ _ ° «6 y f ¢] ’ ; Fe « heirennee!l: ; “« a i... 
ants orany of them consented to their cancellation, nor does it - 
declare them to have been lawfully or validly cancelled: nor 
] . on bone . , . . 

does said decree make any reference to, or any determina- 


tion with regard to said alleged agreement for the repay- 


- 
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ment of the purchase money advanced by said cestuis que 


: * 


’ 


] . 2 
i were Thiet 


ryt 4° ‘ * . + ‘ : | 

Phe HetiLion cy] sata stone and sri CTOSS bill 

in the Distriet Court of Lee county. Towa. and under the 

} : at ‘ . 1: a se a ‘ 

laws of that State. and subtect to the provisions of its stat- 
. ; 


the praver of the petitioner shia | contain, 


, , , . ** . , . , + 
and what may be achiudreated nnder IL, Whieh are as follows: 


is | : 1; ,¢ ] } .f ;7 *,?7 ] f . , } , 
hhlmsell entitied. and iw suel detnand be lor money, the 


. 


ammount thiereol myst be stated, 


See MeLain’'s Annotated Status of: Towa, 


: 7 m . ¢ ue 
> itril ml im the reel le ite’ nave, to 


Lhrsat praved for, it is there held that, where the bet tloner 


pravs ior & eerial Stitt) ‘WV TT herpes] reeovery can he 
. J ] 
biciti foor Lite Ve “' ‘ 1} ‘ _ ae ‘? ¢ . POvrn Tie c*evryil iCthice 
‘ ¢ 4 ] ; ; 
, " , : ’ eye 
ment of the su oral HL Lol e.rcCee ga ned prio (hn Thigt 


Ilaven v. 1} hilwin 5 Iowa. AO. 


Ande! 
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improvement, and renairof said road, and for rolling stock, 


} 


be paid oOutol the assetts of snd COTHPRAUNY, sand that yoaor 


petitioner be reimbursed hus advanees. or pavments. on 
° ae 


aeceount of] sid trusts, ancl he failowed ane penne mis reonsotll- 


' 


able services, expenses and attorneys fees in and about the 


] "4 ryt ’ * " +* 
Pashaevement thereot, Phat bne Court catrech What clisposl- 
’ 
hs } as 1] ] " ‘ - ] ° ° ° — »* q Bi + ‘ 4 4 1 
Pion Stull De Tnade DV your petitioner ob that part of the 
e ’ ° : 


purchase of the Mississippi Valles nal Western Railway 


? 


property, hot conveyed to sacl I. Louis, Keokuk and 
Northwestern Railway Company, as herein stated, and, 
finally that this eourt distribute of the assets of said St 
Louis, Keokuk & Northwestern Railway Company remain- 
ing after all equities are adjusted between the parties to this 
suit, among the respective parties, according to their respec- 
‘ ‘ ‘ | : + | ° fit) “+7 
tive interests therein: and that vour petitioner be discharged 


habiitv on aecount of hus satd trust and for 


from furtiuer 
3 — »: : : : 
SUCH other cuba further relief In the Preinises, os to the court 
a 


3 eg | 
shall appear justand equitable.” (Reeord p. 119.) 
And the relief praved for in said cross bill is as follows: 
* Pott re " one — i.) hemes —_—en ms eae 7 " . 
ebLitiohers Wn sailed Cross blll, prea that the. court, Wpon 


hearine of said eross bill, mav deeree a division smone the 


severnl elaimants from the bonds. ctecks. assets and pro- 

pervy Oo; the rairond Company. am the tits o sill’ rai way 
; ; ; ae ~ + ae 

COMPANV, OFAN the hands Of said Danie] r, Kells, trustee, itS 

they meet ole severally found entitled thist they wav he 


y ] ] « . ‘ } ce } : ¥ 4 
found to be the owners of the undivided one-ninth of said 
° 
’ ’ . } } . 
Property and the other claimants mav be decreed their re- 
i 


. . 1 » | « } } . = 
spective interests, so that the tithe and ownership of sed 
A 


,  ' . ad ’ . , ; 
property DbeLWweehsiulc pArties mnav be found ana settled by 


Foyy Leche . table enlaal , 

ssid deere e, tor sued otner and lurtuer reiel as the lnects 
justiiv, the court be competent to adhilnister and to equity 
e . ‘ . 


" ? ’ i 
apa wood Conscience DeLONOsS, 


See Record, p. 13] : 


And it is here insisted that under the requirements of the 
statute above referred to a yi till cannot have any relief 
EXCEPT such its Is detinit: I\ cere specifically pointed out and 
pray ed for in his petition: and. consequently, that nothing 


| awarded aor deterinined under il general praver for 

> ¥ | } i’ 1; . 7 
relief, And that any determination or inane based merely 
upon matter contained in the petition but with respect to 


’ ' 


which no detinite and specific relief is praved would be 


extra judicial >; horecan any stich matters be regarded as in 
issne, or as having been submitted to the determination of 
the court, or as having been adjudicated. 
= 

And. if these views are correct, an examination of the 
prayer in Stone’s petition and in the eross-bill will show 
that the question as to whether there was an agreement that 
the contributors to the purchase of the railroad should be 


e . ? 
repaid thetradvanees, or as to whether the new company was 
i . 


indebted to thern. for the sums advanced. was not submitted 


to or determined by the court. Nor was the question of 


the eancellation of <i HOO OOO) mortenace and notes, or as 


to whether they were mace. aor acreed Lo be made for the 
neeledt, whether if was 


Ss . 


: ; , , - 
beneht of said cesfuis que trust, or i ea 


with the knowledge and concurrence of said cesfuis que trust 


ever been in issue or submitted to or determined bv the 
eourt. 


| 
on as to whether said matters 


SI 


But. aside from the quest 


were So submitted under the lowa <tatnute as to permit of a 
Co: 


judicial determination. Still the question as to an agree- 


' w ° | 
ment ior the repavinent i] said Purchase money advances, 


and as to whether the new company is indebted to the 


. 4 7 ' , , ‘ . 
cestitis que frust jor them. and as to whether said notes and 


mortgage were made and deposit “| with Kells. under an 


agreement with the cestuis que trust and for their benefit, and 


as to whether they were cancelled with their knowledge 


and consent. have not been determined by the court, nor 


R4 
were these questions involved in‘o necessary to the deersion 


} ’ 
of the matters submitted to or pas-edt Upon by the court. 
Coit v. Tracy, 8Conn., 268, 20 Am. Decis., 110. 
hennedy v. Scovil, 14 Conn., 69. 


Diekinson v. Haves, 31 Conn., 428. 


’ * | - ] * . . 
‘. he decree Is not Concirusive, except as to tne vers mat- 


ters in issue and decided, 


Nason v. Blaisdell, 12 Vt., 165, 36 Am. 


Dec... B31. 


, 


King v. Chase, 15 N. H., 9, 41 Am. Deec., 675. 
Smith v. MeCool. 16 Wall, 561. 


These matters not being involved inthe matters deter- 


mined pon the petition and eross-bill are not barred. 


Quackenbush v. Eble, 5 Barb., 473. 
_% Knox v. Ilexter, 42 N. ¥. Sup. Ct., 10. 


> 


So, being collateral merely to the matters in question and 
passed pon, the deeree on the petition and eross-bil] 
is no bar. 

Wood v. Jackson, 8 Wend., 9. 


A judgment or deeree Is het conclusive as to matters 
incidentally brought in question. 


Blackmore v. Gregg. 10 Watts, 222. 36 Am. 
Dec... 171. 


Nothing is res adjudicata which does not appear by the 


record or other proof to have been in tissue and decided. 


Garrott v. Johnson, 11 Gill. & John., 173. 


The fact must have been both in issue and decided, 


— ~ 


- i 
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But even granting that the matters so far discussed were 
in issue and were decided in the case of Stone vs. Fallon, 
we submit to the court that the proceedings in that case 
were so far fraudulent that neither Mr. Stone nor any other 
of the parties to the bill chargeable with notice can take 
any advantage of them. 

On the hearing of the case below, the learned judge who 
heard the same refused to hear any argument on the ques- 
tion of fraud in these proceedings. 

The hearing and decree in this ease oeeurred in July, 
ISS83: since that time and at the October term, 1883, the 
case of Johnson vs. Waters, reported in IIL U.S. p. 640, 
has been deeided. As we understand that case it com- 
pletely covers this, provided the charge of frand we make is 
substantiated. In the ease of Stone vs. Fallon the proceed- 
ings were of an analagous character to those attacked for 
fraud in Johnson vs. Waters. In Stone vs. Fallon, Stone, 
as trustee, was seeking a decree discharging him from the 
administration of his trust, and in Johnsen vs. Waters the 
proceedings attacked were probate proceedings involving 
the disposition of the estate of a decedent. It was said by 
this court in the ease above cited }). 667: ‘The court of 
Chancery is always open to hear complaints against it 
(fraud), whether committed a pais or in or by means of 
judicial proceedings. In such cases the court does not aet 
as a court of review, nor does it inquire into any irregulari- 
ties or errors of proceeding in another ‘court; but it will 
serutenize the conduct of the parties, and if it finds they — 
have been guilty of traud in obtaining a judgment or decree 
it will deprive them of the benefit of it and of any inequit- 
able advantage they have derived under it. Story’s Ey. Jur., 
sections 1570-1573 : Kerr on Fraud and Mistake, 35.2-353.” 

And again upon page 669, the court Says: 

“ Wad the question of fraud been before the Probate Court 


in any of these proceedings, and had the complainant been 


—! 
ae 


RG 


apprised of them, the case might have been different. This 
court would not try OVC] OME a case already tried, nor pers 
mit the complainant to litigate matters which he had notice 
of, and which he had an opportunity to litgate in the pro- ’ 
bate proceedings. But one of the grounds of complainant 
made by the bill is that the very attorneys whom he em- 
ployed to secure his elain acted as attorneys for the succes- 


le 


} 


sion and heirs, and conducted the proceedings for the sa 
and participated as active parties therein, without giving 
him any notice of what was being done.” 

[In the case of Stone vs. Fallon. while all the parties com- 


ni 


»laimant were made parties to the bil 


1 


vet 


|! and = eross-b1] 
none of the parties complainant appeared except Mr. 
Hubby. 

Wilcox, Carpenter ania Sword, aT their representative 
capacity as assignees of the Adrian Car and Manufacturing 
company appeared under cirenmstanees which are set forth 
further Ol, but its has heen stated heretofore, their interest 
was sold in tle settlement of their trust as assignees and was 
afterwards purchased in in the interest of Mr. Stone and is 
hot represented In this suit. 

It is wel] ic. understand another thine, that all the parties 
except Mr. Tubby tooked to Mr. Wileox especially for in- 
formation in regard to matters connected with this railway. 
They were widely separated: Messrs, Wilcox, Carpenter 


and Sword were t!] 


* Asslonees Ol the econeern against whieh 
they all had claims, and Mr. Wilcox, as testified to by 
Judge Mdmunds, was the active business man of the 


ISSIVNECS, 


me 


Granting, for the sake of the argument, that the arrange- 


ment in reonrd to the purchase Was as Is elarmed by us, that 


—) 


‘ . . . —" “ . a 
those JomnIne i} the Purchase were to he pred OUT ot the 
proceeds of the notes secured hy the SH00 000 mortvave, 
. e } ) . a , 
their pro rela share Oi the purchase price ot the property : 
s .* 


grant that by the terms of exhibit ger to the bill, that * in 
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the organization of a new company for the construction and 


operation ol said road each 


te. 


pUrcts hereto shall he entitled 
to the same ratable interest as he shall pay under this agree- 
ment. And we ean see that it mieht be expected a dispute 
might arise as to the relative interests of the parties, but 


that no suit eould be expected to set 


. ’ ’ ° ’ ’ ‘ rf ’ ° . 

parties, oranyvy of them. of the benelit of their secumtyv for 
: ! ; f ] . ] ‘ ot 

thei respective reiative Proportions OL the purchase price 


of the por pe) ty. 


We have discussed in the last preceding head the pro- 


. . . . o , : | 
eeedings in this suit of Stone vs. Fallon; we lave seen 


, : Se ee 
What the praver ol the petition 
i . 


and cross petition of that 


suit was. the scone of the issues involved therein: we now 


‘ * , wig 
have to eonsider the history of these proceedings, and hear- 


edo and earmed on by a 


Ing inimind that they were lustitut i 
trustee With his cestiis ile lruste te that Lhe parties defend- 


, 


; ee 
ron that ench of them should 


nP — . . 
Hoa did not stand rn stch a rela 


] ] | 4] eh : > ‘ . wet 
beware of the trustee. Dut that the relation was one of trust 


, , . : , ’ ’ . . 
and econtidenee: thev were entitied to the best of faith from 
him: he was under obligations not only not to practice INIS- 


representation and ceeert, but to refrain from any conceal- 


ment. 


, 


In view of the case of Johnson vs. Waters, supra, it hardly 


i . . : ' . r _ 7 
Feetns neeessaryvy ior any furthe: Citation of authorities, but 
#% ‘ } o% , ] + ] st rine . *y } yen? wat } ’ t| : . . ef bys 
tts LPP Ing the doctrines enunciated V this court in that 


, } ’ } ' | ’ 
ease to the present case, we have deemed it best to eall the 


attention of the court bnmetly to some of the authorities 


bearing particularly on n ease brought bv a trustee against 


his restuis aue trustent, 
i 
ee . Foe triret by ; ‘met 3 once! ive: } 
A discharge of a trustee bv a court is not eonclusive: it 


does not of] itse |] revease the 


[ 3 : i} trustee [rom turther responst- 
: 
. ti eo ae ae ail Cee oe ie on a 
DIItTV Tol his prior AalmMinistration ob tlie trust, and tne 
. ’ 


. a a | > , 

cestuUis (pete frasf may still maguire Into the same. 
2 Perry on Trusts, sec. 922. 
aoe YS, Osborne. 6 Ves., 455. 


Clark vs. Devereaux, 18. C.. 172. 
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And even if upon his discharge by the court he require 

a receipt from the cesturs que trust, it may be imp ‘ached by 

the cestiis que trust, but in that case the burden is upon him, 
2 Perry on Trusts, see, 922, p. 559. 


Fowler vs. Wyatt, 24 Beay. 232. 


lt is the dutv of the trustee to inform the court fully of 
} . } ” } 


. . : 7 ? . . 
all material facts within his knowledge, for a decree procured 


; mneealment ior other mahagement would be opened, 


— 
~ 
Pal 
~* 
—_ 
—d 
w 


src aiso to itlortn the parties, 


2 Perry on Trusts, see, 924. 

Waller vs. Barrett, 24 Beav., 413. : 
Dean vs. Allen, 20 Beav., 1. 

Pratt vs. Northam, 5 Mason, 95-102-104. 
Ocean Ins. Co. vs. Fields, 2 Story, 59. 


Freeman on Judy't, sees, 491 and 49°, 


. 
Shinkle vs. Letcher, 47 TL. 216 
teigal vs. Wood, 1 John. Ch. Rep., 402. 
Dobson vs. Piece, 12 N. ¥., 156. 

lnoan netion on a judoment agaist several defendants one 


* , , . ’ 
| them ine “HOW Ib Was « Dtarmed by COOL LT LISTOD) ariel CONSPIT- 


acy between the pilamtuiil ernie One OF TWPe Of the defendants, 


Spencer vs. Vignenux, 2) Cal., 442. 


When a fiddtue tary relation e@NXIsts. judement Is agreed 
‘and understood ly the parties to be one thing. and one 
party fravidulentls obtuins a different judement, equity wil] 
interfere. 

Keighler vs. Savage Mnf'g Co., 12 Mo. 383. 


Ss. C., 71 Am. Dee... 600-604 


| 


9 


wy 


‘ 


A decree of the Probate Court allowing the executors 
account, in which he has credited himself with money paid 
to & legatee beyond his just proportion, furnishes ho protec- 
tion to the executor for making such payment. Even when 
the statute made such settlement tinal. He is lable to be 


sued In an independent action. 


Livingstone vs. Combs, 1 N. J. L. (Cox) 42. 
Bank of Muskingum vs. Carpenter, 7 Ohio, 21, 
Chambers Appeal, 11 Pa., St. 436. 


The prinerple pon which these decisions rest 1s one well 
known VIZ.: 

That a person holding eoufidential relations with another 
is bound to the highest degree of honesty in his dealings 


with him. 


1 Perry on Trusts, 178. 


a ie es - : ; 
is same principe is applied In an analogous class of 
} 7 :' . 
eases to that we have just been considering, viz: When a 
. ? . " . ¢] | ‘ } ] ] 1 r 
release and settlernent has been had with Lhe cestiui que frust, 
and it is sought to be set nside by the cestu7 (pute trust, or an 
account is sought from the trustee, notwithstanding the 
release and settlement. 
elenee hy rae nf weet a 
A Feirease DY a cesliti Ue trust is not Dinaing UNIeSss the 
parties are made fully acquainted with their own rights and 
. y} * , ,* ‘yee 
the nature and full extent of the labilities of such trustee, 
Any concealment. fraudulent conduet, or misrepre Se niation. or 


misapprehension wil! avoul the release, 


2 Perry on Trusts, sec. 923. 


Shocks appeal, 33 Penna. St., 3951. 


Not to remove a delusion or mistake is. in one sustaining 


(() 


econtidential relations to another, equivaient tO an CAPPCSS 
1 Perry on Trusts, sees. 177, 178, 179. 


ms. s 1 . ? ° } ‘ P ae . as [cr 
With these prineipies iM mind, let us examine the history 
of the proceedings in Stone vs. Fallon. 


% 


Ly) the Sainimer of ISia the Lo iited States Court at St. 
Louis, wound up the foreclosure proceedings: determined 
el] the liens and the amount of the same: and awarded a 
distribution to each of the bonds of L872, and to each bond 
of 1875... It was the first time-when it could be told just 
ic relative interests of ene Party la the purchase 
was. The lien of the North Missouri Construction Com- 
pany, of which Stone and Fallon, under the name of A. B. 
Stone & Co., were assignees, liad been reduced by the court 
from S1LO0,000 to about 867.000; Fallon’s bonds had been 


+ 


} ? 1? ° ’ } 
ted. but were all allowed: a lien had been allowed to 


COnTeCS 
he 

: , F . . a “ie 

fhe assignees of the Adrian (oar and Manufacturing ( Otlii- 
" F | z ] ] - ¢ | . 

pany, eovermge a part of the indebted) Css cle tO Lhnem: the 


} : . oe, 3 } —_ o— } — «¢ 
Stone party liad in addition to the 77S bonds of 1872. 
ae 1) oa oe , . edd. Reel top lis 
Which were atiowed. oOO monds of be 4 cS. Wich were als- 
7 } . . . a | ’ * 

allowed. hed so through tne entire list: Fallon hac refused 


tO pay anything of the cash required iN taking the pur 
chase, and Stone, by George Edmunds and Gilmour & An- 
eCrson, his ALLOTNeYS, commenced the suit of Stone v. Kallon 
in the Lee County Distriet Court, by the petition which we 
have heretofore considered. 

Mr. Wilcox testifies in regard to the bringing of this 
suit as follows: | 

Judee Edmunds informed him that Fallon was not able 


; 


to advanee the money on the bonds that were proven in 
Fallon s name. that Stone hac an arrangement with Fallon 
by which he was to advanee that monev. and there was a 


limit to the time that he should make this advance: if Fal- 


lon did not raise the money within this time, Stone would 
pav Fallon the amount awarded each bond, and hold his 
place. Some time after this Kdmunds said Fallon was act- 
ing badly, and did not propose to live up to the agreement, 
and that it would) be necessary for Stone to bring a suit. to 
settle Fallon’s interest in the enterprise, and that was what 
the suit was brought for: that he accepted service, but con- 
sulted no attorney, beheving Whit Kdmunds told him: that 


? 


. , ‘ } } f 7 - sy : 
he advised the otner pRUrTIes, morers of bonds which had 


been delivered to the Adrian Car and Manufacturiny Com- 
pany, that the suit was not at all prejudicial to their inter- 
ests as he understood it: that the assignees put In an 
answer in that suit by Walker & Weaver as their attorneys; 
that the answer came to him from kdmunds with the other 
papers, and he went to Walker & Weaver and found they 
had a letter from Edmunds: that he told them what Ed- 
munds had said to him, as heretofore stated: that Walker 
& Weaver made no examination of the ease: were not 
acquainted with it, and that lie trusted to the statements 
of Edmunds. | 


Record. pp 200-201, 


] , ‘ 7 


That the first knowledge he lad of the eross bill was 
from Gilmour and Anderson, attorneys, at Keokuk: that he 
wrote to them asking what it meant, an the witness pro- 
duced a letter press copy of his letter to Gilmour and An- 


*_* = ap ] a . . } ’ i " ] — : ** Py Fe 
derson, Which Was Introduced Ih evidence as exhibit ys 


fecord pp i) | iy 


Exhibit ‘* 17," Reeord PHO PHT. 


ryt? : ae : ] aie ‘ } we 
[That at the same time ‘he wrote to.Judgve Edmunds (record 


202) which letter is exhibit “ 15 (record 267), to that letter 


Judge Edmunds wrote him exlibit “19° (record 261-262), 


ee ere Seen. 
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and he inmediately wrote to Mdinunds exhibit sO” (record 
J62), 
v* > : 1 | ’ t °, 
A reading of these letters will show the confidence which 
was placed by Mr. Wileox in Mr. Kdmuands. and Mr. Wil- 
’ i} * ] ’ . a ’ ] . ] . 
cox s reliance on Edmunds statements. Edmunds knew 
perfecily well about the giving of the paper, exhibit & 7” 
(tor thr deposition of Wileox) to Wileox and the other par- 
ties at Cleveland: he knew that Wileox was depending on 
i 7s : threat neo literests of his Or Of}; the other Adrian parties 
should suffer. 
4] ‘> . f . : ' ] 
It also Hp pears hy the festimony o| Kdinunds himself that 
, “a . oe . 2 17 . . egal : . 
the reitlons Hoetweell trimseti ana phe dsslyvlces Were eonti- 
dential: le had, previous toany of these transactions, drawn 
the assignment of the car COMpaAny, under which Wileox, 
Carpenter and Sword were “aneting, ened breve] been cliploved 


by them the Vour previous it SOE bankruptes nroceedings. 


Record 561-562. 


KMdmunds letters to Thayer, of the Bank of Skaneateles, 
shows also not only the contidenee reposed in him, but the 
relations existing between himself and the Adrian parties. 
(See the letters. Record 684-635. ) 


Mr. Wilcox further testifies that after the filing of the 


ee 


cross bill he met Jadge Edmunds and asked lim if’ by that 
suit the relations of those who had advanced upon bonds 
delivered to the ear company, to the $600,000 mortgage, or 
the document issued to them at Cleveland by Mr. Stone, 
were In any wise alfected, and Ediiunds told him they were 
hot; that Stone had been enjoined in New York, and that 
to contest that suit might take five years ; that the delay was. 
prejudicial to the interests of the road, and that the cross 
bill could be got through inside of one year, and that 


‘boiled down” Stene’s bill, and this eross bill simply meant 


93 
to bring Fallon to time; that he had repeated conversations 
with Kdinunds, in which, to use the words of the witness, 
* Tle.” Edmunds, “ understood that I understood there was 
underlying us all the time the first mortgage of $600,000 


** 


undisturbed. ‘ 


Record, pp. 203-204. 


That until 1879, which was the vear after the decree, he 
never had any intimation that the rights of the Adrian par- 
ties under the S6HO00 000 mortwave had been jeopardized by 
anything in that suit; that during none of the time while 
the bill and cross-bill were pending did he have any ide: 
that there was any controversy between himself and Stone, 
or anybody else parties to the suit, unless it was Fallon; 
that he had sueh contidence in Judge Edmunds’ statements 


in regard to the object of the bil! that he did not question it. 


Record, pp. 204-205, 


That at one time, when he was at Keokuk. Mr. Angell 
told him he was suspicious in regard to this suit, and that 
he interviewed Mr: Edmunds again on the subjeet, telling 
him of Angell’s suspicions that in some way it (the suit) 
meant no good to them: that he (witness) told Edmunds 
that he had intersts that were dearer to him than dollars and 
Cents: t | at those who had minde the alvances had done it 
on his representations ; that he had attempted several times to 
get into conversation with Gilmour and Anderson, but had 


’ 
| ; 


‘ * . > ¥ - r ; - are rgoyeur 
failed: that Edmunds told him that Anderson was very 
, . 


, 


busy and had two suits on his hands, and that Gilmore was 
yolng away, and that he, W ileox. Inust trust him, Kdmunds;: 
that there was no use trying to do anything until they 
brought Fallon to time; that the suit was for their good, for 


the good of the road and all parties interested in the road, 


94 


and would not in any way ent off any claims that the 
Adrian Car Manufacturing Company or its creditors had: 


that he believed these statements of Edmunds, e 


Record pp. 244-245. 


Angel] testifies that lis suspicions were aroused out at 
. i 
| 


Keokul “ he tried to talls with An lerson and Anderson said 


? 


he was working for Stoneand excused himself from talking 


Ol) the eround thisat lis artner Was COE to New York next 
dey and that he was very busy and that he informed Wil- 
eox: that Wileox had a long tall with KMdmunds cn) hour 
ione : that he dil hol take any steps to eonsult counsul and 
had no money, that Wileox liad alwavs depended on Ed- 
munds anc always insisted that Stone's interest Was our 
interest : that before that time Kdmunds had told hin cl 
number of times and so had Stone, that the suit was to dis- 
pose of Fallon’s claim and get a settlement with him, Fallon: 
thet his talk between Hdmunds and Wileox at Keokuk was 
at the Patterson house and that he was present at a part of 
it: that he told Edimunds that he was afraid the suit was 
meant to beat them: that Edniunds said he was prejudiced 


} ] . } } 


> * ? Tis 
and stuck to it tonat the stut was to gef a settiement with 
\I , |.’ 1] ’ + ry | + | i a's , )} +) o's) ’ ‘ ° : ‘ ] has ° 
i : Li i@ddil ctilt sere Wels alii + it i 4 Wiis 1oO i] eete that Mul 
: mete , : ae ee a a i a e 
Interests were not jeopardized a particle: that Mrs. Angell’s 
ie i * . ' ,* } » 1? 
securities were Good th the tien of that SOU0O,000 tnorteuge 
-— ‘ 
and that she would have pav tor every cent: that he tried 
: . 
. ee , . oe i 
to put eontidence in Edmunds and did. and believed that 


* 


+ e 
he was telling the truth. 


Record 236, 237, 242, 243 


Mr. Carpeiter testifies that he was informed by Edmunds 


] oT » ee * ‘ 7" q a, 1] . ] , . q 7 v 
that the sult Was in revara to hs] Oh to determine ’allon’s 


elaim 2 ae 


lil if Was to Protect the interests of the parties to 


95 


the purchase: that he never had any idea that their interests 
were being jeopardized in the hands of Mr. Stone; that 
Stone repeated! y told him their interest should be protected 
to the last extent, and he never suspected anything. to the 
contrary until he heard that Judge Edmunds said that the 
writing (exlibit “7 to the deposition of Wilcox) was of no 
validity, and he, Edimunds, knew it when he drew it (which 


was In LS79). 


tecord 281, 282, 283. 


. , . . } . 

dohn Burt. of Detroit. testifies that alter the Peninsular 

‘ . , ‘ ’ ’ 

lron Company went wmto the purchase that they depend (| 
i + ‘ . 

Upon Mr. \\ ileox for all informat Cyt} aT recvara to it: that 

In accepting service the Peninsular Tron Company acted on 


information received from Mr Wilcox. 


Record 413-414 


—s 


ryt) . > . : , a . sa * 7 a 8 . ~~ 

Phat the Peninsular Tron Company did not take any in- 

: } ; ° } td ’ ‘* : raf . 

terest In the suit: that Mr. Stone was looking after its inter- 

“Os « MJ 1) didi ‘ | } »' lof 4 ‘yy? Pte \ ’ Liat 

ests as trustee, and they ieit 1t entirely to lim. 

aes | ; : i ie ee / 

Mr. Solon Burt, of Detroit. on behalf of the Peninsular 


Iron Company, testifies that he was informed by Mr. Wil- 


. : . : p a _ 7 j , > 2 —Z ‘¥ pe 
cox that the suit Was a matter of lorm to determine | aiions 


? * . a | ° } © 
Interest: that he, Fallon, set up some claims which Stone 
] - ] : ‘ 1} ¢ f 
cna others did not deem just, ane they Of Course wanted to 
determine Wiiat lis interest Was In the road, kor that rea- 


| . | . . . ‘ ‘ ]. , — laf 
Son the P, npyysulal fron ( OmMmpany took no action to defend 
i e 


the suit. 


Record pp. 417-418. 


ry : ? ‘ want ] . ont « one | } 
The same was the case with the other parties who held 


ae 1 } '* ] ’ Re ‘ | 
honds which had been delivered to the Adrian Car an 
2 
Mer. Tobby says he was informed by either Mr. Stone, on 
: | : | > 4 | : “ ] . ‘| 
sone one representing him. that the Suit was) brought 7 


meres to disehey re SStone [roth tibs trust: tira he bhite }ur- 


. , } ’ «| 
i : ‘ + -¢ ’ i "She 
eiasect php tive ome od tianadect it ve to the stoexholders, 
} + . i ! 5 . , + Ra ° eS "sage «| 
and that it was a purely formal tmatter to have a recor 
piaede Ol I a Court 


2 ’ } 
' 


The cross netition was filed by Gilmour and Anderson, at 


— 


. . — . : . ’ ; . . 
Dd cine ae oF ‘ . artis 
Medlmuneds direction. Without consuititioh Wille the parties m 


Letters exhibits 29-1 
fron, 


» . 1 o>”) or oa? 
Re ord 262 260-261. 


» 
ryt . ‘ ° : ’ } 
Phe attornevs for Stone in that suit seemto have changed 
. 
j ; . ; : . , — 
‘ ? ; " s' : Ze ; 7. 2 e . . - : iy e i : 
etOUL TN Lilie Case | . as Ley j? easca, ADPDPCAriNY ‘ae }riatl * 
. . ; : be 
; ‘ * ] ‘ . . 4; ‘ f 
til or defendant, or rice versa rst sppearing for plamtilf, 
’ 
] 1 , , . . 
Pheh some © hen we } (iil lor adegenadants without 
’ . , 7 
id » + ; ‘ . 
Leer AHIR MAIO. F . oN ers appearing for other de- . 
: } s\ ? } ‘ | | : ? | ? 
feniants, tout; paki by Stone, aued in tus interest. 
‘~ * . + ] | 
linaeine 3 Gddie* Umi) LAC Stlabiad as | Wos eNgtined in ele 


’ P ’ ’ ° 7 
, ‘ 7 7 " + be . ' ‘ar 
s() - rad \\ i bey rt i* \ ! Il ive ne ure i“ 1} rh with 
P ¥? , , , 
bys ws! 4a’) ' ; ‘ ? 9° ’ sh ‘ ‘ ' " 
Cy tat OMS, Wil a Pre CONTPOVEersY there must have been 
~ } 
‘ ; ‘ ‘ + « } 
‘ bh \ ‘ tic’ | trict i) il -C'LS (>| tto} ‘ss (>} | ei an rvVices, 


W hint Care Gilmion anid Anderson undoubtedly tow iO 
protect the interest ot any Qe CTP NE ta) Stone. [s 
to 
lat this 


arrangement concerning this S600,000,00, notes and mort- 


‘ 


, 
; 
; 


ek ,. 5 ° ° ‘ ’ 
lige : P a ’ ‘ 4 . " 
Wilcox’s deposition, was not broneht to light. t 
‘ 


q 


+ 


-_ 


, ‘ * . —— 7S . | - hn 
gage, Were not brought forward. nimour and Anderson 


couldn't see Wileox or Angell when they were at Keokuk. 
Gilmour was going to New York and Anderson had to 
make his will: at that particular time they were very busy. 
Is anything nore needed to show what a farcical travesty 


,* 


. . ’ , * , , | ° . 
On a JuacICIaL procedtitig this Whole transaction Was 
e : 


. 


ryy. . , ’ . + ‘ : 
There Wis Lo dispute between the parties, stone testiies 
a | ‘ ] } ae Os : ! ¢] : 
the Only dispute he ki Ol Was ih regard to the propor- 
. . . | . 
tionate miterests the partie nad. and that WAS mamMmiVv In 


‘ . . . ‘y 
: ‘ ° ? ’ ‘¢ ‘ ; ,* i . ‘ ! »} sl Z 
regard to thie proportionate share ¢ suined by Kall yi. 
, . ’ . 


ys } “ . ] . 41 ’ : y | . * } oe 
Kediiunds testifves that the onliv dispute he remembers Was 


° , , >. , * ‘1 . 
mn regard to the amount of Fallon sinterest: “ail parties were 


' . . ’ ’ ’ 7 . 
Peg hes +)? Piage . ota *,sP ‘ ¢ acy ard 
agreed Liagal Line Pers tien ' ¢ LPiterests ~PPOVLLY i me’ sseceria ned 
] } 
‘ Ri ; ‘ e ¢ ' 
Upon LHC TMISIS OF Tete (Thess hh had been the basis of 


, , ,* : . . ’ 
assessment, and the oniv dispute was the amount ol indebt- 


’ , '% 
edess Lo Fallon. 


¥ , : ] _ , Ni . ‘ ek . 
[{ we examine the petition in Stone vy. Fallon. we tind 
Th ? +} : *“,%F bye f ' — ; t sf + | ’ ; ‘ } " ] 
I lati Lii¢ Satilit’ iyi isS >i ti 4% SSRt Pil Ps heh : CPi iti LIC. “ane Ih} the 
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Gaiiimeul ana Anderson Without anv OL the comInpliamants 


i 
ever having seen the siume. stones answer to the cross 


petition (reeord, 694.) raises no dis 
W. II. Harris and others (recor 


same thing. 


uate and the aunswel of 
, 698-694.) shows the 

It was sail in behalf of the defendants in the court below 
that Wileox assisted Mr. Edmunds and gave data for the 


framing of the original petition in Stone v. Fallon. Mr. 
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Mdinunds testifies upon his cross-examination, showing that 


that assistanee consisted solely in stating to him (Idmunds) 


' , ; : : 
tne number of bonds and the amounts of money pata Wy On 


' ; ' ‘ ] eh eae } ae, ae 
the purchase by each of the parties hosing the bonds which 
! 


had been delivered to the Adrian Car and Manufacturing 


‘ } . . . ) } : . 
( OMI, SHeptv GIVING Mr. Kildinands those tacts. 
Record p. 607, questions 574, 575, 576. 


Again, it is said that Mr. Tubby is bound beeause he 
appeared and answered the cross-petition, [t will be noticed 
that while Mr. Huby was made a party defendant to the 
original bill, still, no interest was stated in lim: his mterest 
was Included in that said to belong to A. B. Stone and asso- 
clates, nor does the decree find any interest im him. 

We have Mr. Hubby’s testimony in regard to his know!- 
ehee of the suit, Mr. Hubby was a gentleman who had 
retired from active business for some time, in poor health, 


having been severely burned in an explosion. 


Record p. 627. 


Mr. Hubby'’s only appearance in the suit was by this 
answer (Record p. 695-694) which is signed by Edmunds as 
solicitor for defendants and not by Hlabby, nor does it 
appear that it was ever shown to him or that he ever knew 
anything about it; if he did know anything about it, with 
the knowledge of the suit and its objects which he had, it is 
very likely he would have consented to just such an answer 
as that filed. 

This answer of Mr. [Iubby’s was put in evidence in this 
ease on the hearing and long after Mr. Hubbvy’s deposition 


‘ 


was taken. So we have no testimony about it except his 
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testimony as heretofore mentioned about the suit. Judge 
Kdmunds was on the stand in behalf of defendants and could 
have enliahtened us as to any direction or knowledge on the 
part of Hubby. It will be noticed in regard to all the 
testimony given, not only by Edmunds, but by all the wit- 
nesses for the defense, that there Is an attempt made to bring 
about confusion and not certainty and that it is only upon 
cre Ss-eXamMi Nation we are able to ret any certain and definite 
knowledge of what actually took place. 

Again, Mr. Edmunds who appeared for Hubby and put 
in the answer in his behalf, was Mr. Stone’s attorney, Mr. 


Hubby being a party to the original suit in which Stone 
was the complainant and Edmunds was his attorney, and 
this answer was filed to a eross petition filed by Gilmour & 
Anderson, who were also Mr. Stone's attorneys in the orig- 
inal suit, the cross petition being filed by Gilmour & Ander- 


} 
| 
i 


knowledge of the parties 


son, Stones attorneys, without the 

hey had made complamants in the cross petition, so that 
this snit in Iowa was prosecuted and defended by Stone’s 
attorneys, they appearing on both sides, except as to Louis 
Worthington who appeared cli 7 made resistance, and his inter- 
est was immediately purchased: he, Worthington, had paid 
nothing into court: he held one-half of 110 bonds of 1873, 
which had only been awarded in thé decree at St.Louis, $84.09 
each, and one half liis Interest had previously Leen sold Lo 
A. B. Stone & Co., and for the other half of his 110 bonds 
he received SOO) In cash, 

That there may be no dispute as to Kdmunds and Gil- 
mour & Anderson being Stone's attorneys, we cal! the atten- 
tion of the court to Stone's testimony, pp. 473, 474, where 
he states that he emploved Mr. Edmunds as his attorney 
in that suit, and while at first he testitied he did not employ 
Gilmour & Anderson. afterwards he said that he would 
like to take that back, that he did employ them and that he 
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BBY'S CASE. 


debtedness of 


S385 000 


. S199, S68. 90 
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this ami G2 155 
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5. Stone test., Record, p. 484. 
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Add interest at 7 per cent from June 22nd, 1875, to each 
amount (the notes under the $600,000 mortgage bore 7 per 


Cent. b 


MR. HUBBY'S CASE. 


15-250 of T76 bonds a6 TRG. SBsd =< ckesvoeceece 5905 18 
Ces OIE .. os io ns dd cba bance chee 17,912 93 


NS ok ua ud be dans aed pe ee 23.818 11 


Add interest from June 22nd, 1875 at 7 per cent. 
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[t was urged upon the argument below that there had 
heen acquiescence mn this decree and thosut the complainants 
were bound by such acquiescence. It was said that stoek 
wis issued under this deeree’ and delivered hee lain- 

“is Iss Kier this decree and delivered to tive Comp aan 
ants. which they had received. and that therefore they were 
bound by the decree, no matter whether it Wwhs fraudulent 

4 
or whether as a matter of fact it was res adjudicata as to the 
principal matters complained of here. 

By | arauieacence in the breach af the trast the cesta: 

»V long acquiescence In the breach of the trust the ceslue 
que trust may debar himself, althongh he did not originally 
eoneur In the same. Sueh an aequiescence as twenty vears, 


for instanee, A mere neglect to sue for a few years is not 


such acquiescence, and the aequiescence must be with actual 
hinowleda of the breach, The cestud ite trust need heat make. 
inquiries. It is the duties of the trustee, to execute the 
trust. 


2 Perry on Trusts, See. 850 p. 482. 


So a cesuty que trust may estop himself by a coneurrence 
in the breach of the trust but he must know that the acts 


In Which he econeurs are a breach of the trust. 


2 Perry on Trusts, Sec. 849, p. 480, 
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and Hells, leaving out the question of third persons claim- 
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In the light of these principles and of the facts in this 
case, was the reception of the stock any acquiescence in the 
destruction of the S600,.000 of notes, the alleged release of 
the 8600,000 mortgage, in the allowance of Stone’s alleged 
account and in the disposition of the bonds of this railway 
company? We think not. 

Under the agreement, exhibit “A” to the bill, all the par- 
ties Lo the purchase were to he Tri mbers of the corporation: 
were to take the stock in it; and as they understood the 
suit of Stone v. Fallon, that suit was merely to determine 
their respective proportions of that stock. 

In the absence of fraud in that suit, they might be de- 
barred from questioning the basis of division of the stock, 
but the stock was not ace pted by them as an equivalent for 
their respective shares of the proceeds of the notes; the 
two stood upon entirely different foundations. 

Suppose the COMPANY hack been organized to purehase 
this property, and did not purchase it, but had- been kept 
alive for other purposes, they would have been entitled to 
their respective shares in the corporation, or to suppose a 
parallel case : 

A, B and C form a corporation and subseribe its stock, 
and Its stock Is issued to them. and they become the OwWl- 
ers of it. Now. if A, Band C, as individuals, own some 
property which they propose the corporation shall purchase, 
and for which if shall pay them by means either of its notes 
or in cash, the fact of their ownership of the stock is no 
waiver of the notes or the cash. so here, the parties were to 
have the stock so as to become part owners In the corpora- 
tion: the corporation as a separate legal entity was to pur- 
chase from them the property for $600,000, and give its 
notes to Dan. P. Eells as their trustee, for them. 

Now. the fact that they receive d their proportions of its 
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mits of no dispute. 

George Edmunds was one of its directors during all the 
time of these transactions, and during al part of the time 
was its president, and during all the time was its regular 
salaried attorney. 
hpaney. 
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1}. Stone during the whole time Was a director in the 
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given ail] the powers which the directors had, so far as finan- 


cial matters were concerned. 
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He knew all about this pro forma organization and its 
continuance: he was one of the subscribers to the articles 
and a director in the same during the whole time. 


°, , 


He knew of this S600,000 mortgage and its recitals and 
terms, and of the notes. Ile was the trustee under that 
mortgage, and the trustee to hold the notes secured thereby. 

Ile knew that his delivery of the notes to be destroyed, 
and his execution of the alleged deed of release was without 
the knowledge or consent of those to whom the notes 


belonged and for whom he was trustee. He so testifies. 


Record, 341, bottom of page. 


In addition to these facts thereis Mr. Angell’s undisputed 
testimony of his conversations with Eells on the subject of 
what the notes were given for, and that the parties to this 


purchase were to be paid out of them. 


Record, 234-235. 


We fee] we might rest here anc hold that the bondholders 
under this $2,700,000 mortgage were chargeable with all the 
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A. No, sir, not in full. 
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believe it is seventy-live eelits. 

(). For both kinds? 
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Record, p. S44. 
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is ' . ‘ . . 
A. Yes. sir, on the 14th day O| December. ISSO: we 


made the contract through A. B. Stone as our acting agent. 


Record 858 


On the cross-examination Mr. Amasa Stone had the con- ; 
tract for the seule Ol tiiese honds and stocks cai showed 11 Lo 
counsel. 
Q). Will you allow a copy to be made of this contract to : 
be attached to your depo ition in this case? | 
A. I will ask my lawver about that: | Simply vot it, not 
to testify upon, but to refresh my memory as toa date. | 
don't know whether it is proper to put it in or not. 
Q. [now ask you to produce tie contract, and will say 
that we dont Wish to Imnconvenlence Vou, Lyra ask you te ' 
allow the reporter to make a copy of the same and attach it ‘ 


as a part of your cross exiumination ? 
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A. My Impressions are that is the contract. | 


: Q. Now, Lask you if you will produce that contract and 
allow it to be given in evidence? | , 


A. I decline to do it. 


Record 369, 370, 
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Thus it appears the price to be paid by these bonds was 
only 75 cents on the dollar, with the stock. thrown in. 

The purehase price had only been partially paid, and 
there was a guarantee on the part of the sellers to take care 
of all liens and incumbraneces. There appears to have been 
no other len to be feared except that of these complainants. 


. They decline to produce the contract. and all presump- 


’ 


tions must he most stronegiv acamst ther. 


, Mr. Harris was also produced by the defendants the same 
f 
| day. and testified on his direet examination he sold his in- 
terest In the road in the winter of JSSO-1S81]. 
' 
‘ Record 374. 


Being cross-examined on the subject he testified as fol- 
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2 Q. I understood you to say in your direet examination 
you sold your interest in the road in the winter of 1880 and 
SL? 

A. Yes, sir. 

Q. When did you get your pay? 

A. Well, am | required to answer that ? 

Mr. Anderson: Yes, 


A. | got different installments, at different times. 


a> — 
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(). Ilave you got it all now | 

A. No. Sir, don t think | have. 

Q. How much is back ? 

A. A certain small proportion. I don’t know the exact 
amount. nor do I think it has been determined. but it has 
been held awaiting the result of certain suits. 

(). Awaiting the result of this suit? 

A. No. sir. | dont know that this has anything to do 


with it. In fact 1 don't think it has. I think it is some 
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suit against another company, 
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(). That sale was made by means of a written contract, 
was it not? 

A. I think it was. ° 

(). Made with 


lington & Quinev 


Mr. Perkins as trustee of the Chicago, Bur- 
Railroad Company ? 

A. Ams required to answer that ? 

Mr. Anderson: If you want to. 

A. It is in the nature of a contilential agreement, which 
[have always held in contidence. and unless required by 
the court | prefer hot to answer, 

Q). How much did you get ? 

A. Well, | make the same answer with regard to that. 

Under this answer and with this testimony we submit the 
C., B. & (). R. R. Co. does not stand in the lieht of a bona 
fide purchase for value without notice, and if we are entitled 
to any remedy as against the property, this purchase by the 
C., B. & Q. does not stand in our way. 

For the reasons given above among others we respect- 
fully submit that the decree dismissing the bill should be 
reversed, and that we should be decreed the relief prayed for. 
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thing the trust. We present om this topie the following con 
siderations, FIRST, thiat the bill in this CHise Is not a direct, but 
I> only if collateral nttack port that decree yy parties to it: 
skooND, that even if it were a direct attack in the nature of a 
bill to Inipeach and set aside the former deeree for fraud in 
obtaining it, the United States court would not entertain sueh a 
bill to revise, reverse and set aside a deeree of the state court 
having fall jurisdiction of the parties, and the subject matter; 
ruinp. this being therefore an attempt to collaterly attack the 
former decree Iny parties to it, the rule is well settled that this 
ennnot be done, even on the ground of fraud, and that the de 
cree of Stone ves, Fallon in this proceeding ritst be considered its 
a Valid binding and conclusive determination of the rights of the 
parties,as far as it goes; rocrru, that the evidence clearly shows 
that there was no fraud in obtaining the decree: FIP TH, that the 
eritiecisms of the bill seeking to narrow and limit its SCOpe and 
effeetoare not well taken: stx7u. that the deeree does Fully settle 
and dete rine the trust of - I>. Stone under the contract of 
Mareh 27th, S75. and that thereafter plaintiffs stood in ne 
different relation to the former trust party, than the ordinary 
relation of stoekholders ina corporation to the corporate prop 
erty - SEVENTH, that the complaints of the bill relating fo Inatters 
occurring after such settlement are net relevant to the oill, and 
have lhe merits (rt) the facts, 

S$ 27. Firsr. The bill in this case is not a direet attack 
upon the decree in the case of Stone against Fallon and others, 
bat it is only a collateral attack sought to be made by parties 
to the suit in which that decree was rendered. The bill, SS l 
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S$ 2S. Seconp. But even if the bill in this case had been 
a bill in the nature of a bill of review, to Impeach and set aside 
the former decree on the ground of fraud in obtaining it, yet 
i this court would not entertain such a bill to review, reverse, im- 
| peach and set aside a deeree of the state eourt In a cause in 
t which it has full jurisdiction both of the parties and of the sub 
Jeet matter. This depends Upon the well settled principle thicat 
\\ hen a court has jurisdiction it has i right te decide every qties 
tion Which oceurs in the eause: and whether its decision be 
correct or otherwise its judgment tiil reversed is regarded as 
binding im every court: and that right cannot be arrested ny 
proceedings In anther court for this would produce a conthiet 
extremely embarrassing to the administration of justice5? ~The 
principle of the cases cited applies with especial foree to a bill 
te review or Impeach a judgment or decree. If, as is well. set 
tled, it Is an unwarrantable interference te garnish on process 
issuing ont of one court a debtor against whom a judgment lias 
' been rendered In another court, on the ground that garnishment 
would arrest and defeat the judgment of one eourt by the pre 


(‘t's of strother, aforlter) would it be si), for another cour? feo 


attempt to aet directiy tpn thy ruidament or deeree and set it 

! : i ‘ _ 
sin tel Learn if is clear that the United States courts lave ne 

/ “>. Bill, § OY. KR. 38: KR. 39; Plea,. KR. 96. 

Sf. Peck v Jenners, 7 Howard, 612, 624; Taylor v Carryl, 20 How- 
“ ar) oso, ob et seg: Freeman v Howe, 24 Howard, 450; Bank v Colbath, 
Wiadiaee. $34. Johnson v Bishop, Woolworth 324 Drake on Attachments 
‘ oth kd. $ 625 and eases cited: Freeman on Executions § 166 and cases 


i: Wallace v MeConnell 15 Peters 136, 151: Morris v Waldridge, 2 
Winnds, 667: Hewev v Gold Co. 15 Fed. Rep. 649, 1 Abb. Pr U. S. courts 
Bal. 65) F222 


2 


Dives v Waleott, 4 Cr. 170: MeKin + 
Denn, S Wall 64: Criflin v St. Louis. 4 Dill 25. 
hn, 481; 


Ley ‘, f 1° ~ > ‘Hy: Milla Vv Durvee 
Sawver, (5. 10g, LOS. 


‘h) Mason \ Messenger, iv low “a. OH] nk S 


lown, lb. oils 


Christmas v Russell, 6 Wall, 200. 305 to 307; Maxwell v Stewart, 
2 Fe 


-—- ~ 


74, Oat tes io. 4 Harris, OF U 


Voorhies, 


Il]: Smith v 


(;reen \ 


Buskiek, 


eo 4 
Ist: Cooper v Reynolds, 10 Wall, 508: Hanley v Danoghen, 6 U 


Sup. Court Reporter, 242 


Sinit 


ty 


~ 
7 


- . 


Giaipin \ 


_": 


4 


. 


KNOWINGLY DEFRRAUINNG pIMo= Snel fraud must be distinetly 


. 


sinned -atistaetorily established” li order to set aside even a 
Written instrument on the orreound of fran, the evidence of it 
must be exceedingly clear and certain, and uncontradicted by 
other evidence. = Certainly the selemn decree of a court. of 
equity ought net te be impeached and set aside, more lahtly 
ribeady fe trrere Written instrume! t Awuin, eyed} in a CASC where 
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that the decree is Wrong, or that their rights are hot fully pre 


tected by the decree. On the contrary they aver in effect that 


Following this they aver thicet In ‘Uti event sid decree COULD 
Not HAVE affected their rights; and that re in and by. said suit 
they have not received their righits, or Injustice has been done 
them, said suit is in ne sense a defense to said Stone.” . In our 
judgment this is a fata! defect. Unless the decree is in some 
respects wrong and unjust to plaintiffs, they certainly have no 
right to impeach it, nor would there be any sense or propriety 
in opening it. Inorder to state a case they should) clearly 
show in their bill precisely how the trustee wronged them, and 
clearly and pressely in what respect the deeree is wrong or un 

qust. Phis is what is meant when it said in the books that to 
Imi pesch a decree the bill must state «fraud whieh yeu can ex 

explain and detine-on the faee of the decree?!" The allegations, 
however, are a little imeonsistent, [If Stone represented that me 
rights of plaintitts were to be liticnatedd!? it is a little strange 
tliat lie should anise have told then lie would protect thei 
rights 1% [f their rights were not te be litigated, it Is hard te 
see What necessity there was for protecting them. Byt further, 
plaintiffs had no right to rely ona representation that ne rights 


of theirs were to be litigated mn the face of the notice. of whieh 
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lol, Verplanek v Van Buren 76 N.Y 247, 258:.Pateh vo Ward. H 
BR. Ch. App. 203, 207. 

loz? Bill § 50, R. 37. 

los. Bill, §$ 50, R. 387. 


the d cree as made does not in anywise affect their rights.” 


} 


tasat vanale 


ill 
* 


tTisat he very frequently itd 


With Fallon. he thought there 


' * r ’ , } 1 ; ‘ 
Be Py ' : i ; , . } . 
sadion s Could tof, ait m4 ("] > V iar frome bee a 
: . 
Stutement that mo piterest of the other cestacs gue trust Was to by 
P / ‘Y i I} ' " } 14 . } 1? | ’ ,.f 
id*yf eeeee i : 2 t’al \ ‘) cs. seeeeen Oa Ee ar \\ aC’ ti Lt ptate nic’ 
4 } i ! j ] } } 
4 AUIe poeltepuigiads j phan eould tte thie iL pont | «o' } 
7 
‘ 3 > ase 4 1 — ee : Ae : | ‘ oat ; ee i 
mVe’ Years, 0 Thee pac i | ae ' ‘ . mi f Pitlis deere 


into what Waleox testities to  \ 


such SfTafements= as are trade oy ~ 


bore Vaoene, [le says die remem 


> , . | > 
, : . oe P vt 
He had san iden that dédoauneds sai 


Pees Patpecotey PS Seoeriihne” Tike \\ Plate m. CACED tliat | 


yt) 7 Tlie i} j ( rye byte ? . 

i i™ ~Futi 

} } } } 
bors something of the Kite 


e . . . . 17 + 4 ; P 
protecting them mferest ociitist le sad eon Md [fe cloes ne —ti\ thisat 


leclinstnids Srila thint dye ipyteen ~- rr 
| . 2 ) ‘ ! 
thasat Sionme or ecdariaineds ilede pi etooh 
Camplainants introduce some let 
Thayer!) lt se‘e’eDiis Ppootn thieene ly 
‘ } . } 
Kdmiunds as his attoernes — os 
way identieal with Stone's, dos 
not refuse to furnish his osliare of 1 


' } : ’ , 
Hitt its hie Lenerhs lis Sable’ cit thao 


the way in this. There would live be 


wiv ino Edmunds assuming to aet 


ltl. Wileox () 116, RK 2ow, 
112. Edmuneés Q 96, R528 


s fis Interests were in every 

' ‘3% 1] s én. che 

a. o Wilke COTM pati tbat, chid 
} } , .% , 

loney fe help build the rond 

there Was nothing 


. e : ’ 
Th nethine oltool the 


feor COMPU Mants sulsan, CODPEy 


lt. 1 Greenleaf on Evidence, § 200; and see authorities cited in 


note $5, spr, 
114. R 2&1. 
HS. R G34, 625, 


116. Deeree, Rv, RAM], 492, 493. 


he cid) net happen te dose. The decree was just and equitable 


ariel treated complainants the Sane as if did Stone and every 


one else, 


S31. The next allegation is that complainants were 
| persuaded ny Stone and Edmunds te acknowledge service on 
them of notices of the tiling of said petition and that it was 

unnecessary for them te look after any interest they might 

{ have, that said Stone would look out for ther Jt? that they 
accepted service Is admitted and the notice as alrenedy shown 

: Clearly and Cistinetly informed them what was the purpose of 
the suit.’ We deo not find ‘ATL testimony in the record tending 
Te pow that auto Eae tine of this ECE PEACE or atl any other 
time, Stone and Edmunds or either of them persuaded) com. 
plainants i>} anny of thi ih th iT it Was HT TeCessary fer them to 
look after their interests or that Stone would look out for them. 
On the contrary it is directly and positively denied both by 


e hy : * J j 
Stone!" and Edmunds!!! 
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tioths of the eourt 1) tty ~Culse, jist as fully serve completely its 

f they had been in the first instance foutid by the court itself, 

without the intervention of referees, We take it that seetion 56 

crt I Py PPh I~ | =} ' “idl poor of the purtren tia I pect . it which 

plarntill herein clatm. as stated im section o., that. the decree 

snakes no order, pudoui or decree for any determination or | 


distribution between the parties.” - We will, therefore. brietly 


° } ‘ ] +7 . . ” ven . | * 
C\AHIENOG PMs SC UNErace ss Pies aver. as mbove stated, that there 
t~ neo finedrne or determination that the SOOOLQOO portance sane 

’ } a ie . . . , + 
notes have been caneelled. © This is simply not true It is ex 


pressly found-tnd determined that ne pecan of sand (SHOO.000) 
notes or mortaves was ased., buf the same were canceled by con 


curreneo of sated ratiweay COMIPUIEY, Stone and Feeds." The newt 
nintter as to whieh plarmtitts In section ob of the lial] elagi thist 


' 


there Is rhonade hOrmpny thao i> the S165.000 (iis) beurt there Wits 


‘ 4 ] ? 4 
anh eXPress I cerppprtasatieeny is to this nls ehow -Dpe howevey 
i 
‘ 1} : ; ‘ of if ‘99a } | " ’ ae ; y ‘ , »>* hee 
am % 1\ ‘tes C82 8 eS. it ATT? rit COST MIS f j i i ,erry “ETL par 1 i 
i. ' '* ’ 4 aa @ P } + > » 
sok, WHICH cupopedie saso te the SHOQO000 bonds and mortonce, 
i — —_— 
HidPPPeLY, threat if Was not. at the time of th salecree, TneStone vs. 


Fallon. in existenee, but iad een. as was found ino that cease. 


disposed of looney before. The and determination as te 


as 


this S165,.000, is that it was. in the first place, paid to the com 


kh 


147. lowa Code of IS73, Sec. 2821. he report of the referee on 
the whole issue must state the faets tound and the conclusions of law ‘ 
separately and shall stand as the finding of the Court and judgment may 
be entered thereon in the same manner as if the action had been tried 
by the Court. The report may be excepted to an? reviewed in like man- 
ner. 


148. KR. 42. 43. 
149. Bill, Ex. G, BR. 80. 


prearis Vy Stone as the paavinnent to it for the stock subseribed. 
It wras thy a prac bea “hk ty the COMLP ANY to Stone as trustee, as 
the cash praar't of the consideration for the conveyance of the road 
to the company. Tt was then used by him as part. of the 
LOE which he was required to peay into court in the foreclos- 
ure case, as part of the purchase money of the road.°* This 
Fully disposes of the SIH5.000 matter, Stone. as trustee, hav- 
ineas the courts finds. furnished the S165.000 for the stock of 
the COMED RATES Wiis | Cours entitled Th bye credited feo if iT his 
accounts as trustee. Then when he reeeived it back as part of 
the consideration. lie should be charged with it in his accounts 
as trustee, And the charge would just balanee and caneel the 
former credit. and thus leave his accounts in the same situation 
as if he had net been charged or eredited. The true state of 
the cane proletbly is, that this was prart of the TOTES received 
+] 


from the cestuis gue trust as the cash required to be paid on the 


purchase of the road at foreclosure sale. and then, before paying 
it inte eourt., it Was praid to the COMPANY ats stock, ane pried hack 
as consideration by the company. for the conveyance of the road 
tro it. It was then tinially patel iit court, pon the purchase 
at the ferelosure sale. This tinding, therefore, finally and 
effectually disposed oo Tt, «0 Be 2 ee left in 
Stone’s hands fer division hong the cestuts Que trust, The 
next proposition in section OOF of the bill is that . there 
is neo determination wdividing or dispossing of any of said 
consideration =i pric Ti =i Stone ly ~sie railway Company. 
This consideration consisted of, Ist. S165.000 cash: 2nd, the 


stock: 3d. the SOOULOO notes or bonds and Mortoace ; ane 4th, 


the $2,700,000 bonds and mortuage.! The SLH5.000 was dis | 


posed of by the deeree as hereinbefore shown, The steek was 
divided by the decree ‘Tone the CeOsfuUls Jue rust iis nllewed it} 
section oe) of the lid dt! he) Hise the decree itseif,§ The 
S600,000 notes or bonds and mortgage were determined by the 
decree tw be ennceeled au Shown above, Tiits iaLV Cs only the 
S22. 7FOO0000 loormeds tarnel hieortoace, These are the subjects of the 


next sections or divisions of the bill, The last proposition of 
section oF of the bill is that the decree did mot tn Any MANET 
discharge Stone from lis trust It is true that there “wre he 
words in the decree which in terms discharge Stone as trustes. | 
yet We suppose it will hardly be controverted that when a suit 
T brought. as this coyae Wits, 4? -ettio nie Close of Trtist, cine 


discharve the trustee, and in that suit the court) finds and 
‘ x 


decrees that part of the trust property tras been properly 


* ‘ ; ‘* . i 6 
disposed of by the tritstee, and bby the deeree divides the rest 
of the property iy) tapnicodnar Pha essuls a frusé. tThhits Gls pPesinge 

‘ , Py . * i me 


of the entire trust property. ne leaving methinae im the lands 


of the trustee, anid I thine further heey’ Pernt fo doom svelte cnse, 
. , , ' ,’ 
the neeessary operation of the «decree is po nnd of atselt te 
discharge the trustee. Forat leaves him without a trims. and 
* * . . . . ' 
a trustee without a trust tracdietion in terns") W Ve 
e 
already shown how the SLO5.0000 cash and the SHboOj0O bp tes 
and mortornee Were heoturie Hy fhe eaour, in that ense to Vir 
been disposed of. Weowill show hereafter low the S2?.7OU000 
} »>}* ’ f | } tes | @e*scs ‘ | " ., : ] ’ gy 
MOLLIS Were colitye OY The adeeree tor Terve T Ba sprosed (if , ale 
stock of thr COMLPRUS was all of the trust property Linset 


ll. ex E.R 62. 


. 7 a re . 
» Perry on Trusts, sees. G20, U2 1. 


reiiiained, stn this. + just shown. Wiis 
cesluis gue trust D' the court. The decree 
the trust. Then. too. this closed the trus! 
Inediented iD’ tha contract of Mareh 271! 
unquestionably the true in ent aye Tale 
that when the mew « mopany for the constr 


of sid road We lormce, md Wile enel 


“The same rateable tmiterest therein. as | 
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that ceeree lind to administer the S2.7OO0Q00) bonds as trustee. 


These are the bonds provided for in the offer of Stone? (R62) ¢ 
whieh Wer tay by seeped yy cf miortgyace (d}j the rond., They 
kept insisting in the trial that the effect of this was the same as 
snle ton strain Vth Property held ta trust, and as if thie 
Cesluts gue trust biseal Pha? Mitorest it the iy TEL pte ta) Whom the 
CONVOVANEE Wil: risehe. bya “al ei}i iramnedinte riot Ter gi Aivision 
of thy ‘onsic ration rut* 1 iP rel iis if the transaction thus 
ereated two se peru foegpacd dared jr dent interests. when tn fact 1 


wis still only the one tntesest Pe pees nted Hy both, supa Wiis 2 


. : } ‘* . | | ] . , 5 . ] 

Were TCD bua tiae ‘es ct COLD CER Pat | OY The contract of MIare)) 
i , 

in* ~~ = , : a7 ] si . : , ‘ 4 : . 

4, 104, OF rerinee The Trust! mh a Corporation, [In this 


distortion of view — lies substantially the whole difference 
between us as to the offeet of the decree in ending the trust. 
The deeree in Stone vs. Fallon expressly finds that the St. Louis. 
Keokuk & Northwestern [atlwas Company, the new company 
tforesatad, Wits oreniized in puUrstanee of said Aerecmeinl of 
Mareh 27. IST5.8° Also that such orenanization was made IY rT 
majority ino number and interest of those signing said agree 


ment’ Also that the stoek of the new COM palLy Was sub 


seribod for on behalf of all interested in. said purchase under 
said agreement! Tt follows ¢ melusively from this that Stone 
as trustee and the new COPE DANY clicl rheot represent differs lit nid 
conflicting interests but once and the same interest. If they 
had been two distinet interests, if would be a strange thing 
indeed, that the vendor should aeree TO lise the consideration 
of the sale, the price he gets from. thie property in inproving 
the property for the benetit of the vendee. What then was the 
166. Deeree, R72, lines 27 to 27. 


167. Decree. R 72. 
168 Deeree, R 72, S80. 
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relation of Stone as trustee to these S2.F00000 bonds ? It will 
be noticed that under the offer he did not take trie to these 
bored bore SIE prey dead that they were to be subject to his 
control in the sale and disposition thereof.’ This arrangement 
Was intended te cover the time until all questions as to the res- 
peetiy prop vtions of the the parties to the agreement could be 
determined and the stock distributed between them, When that 
Was done the original intention of the agreement of Mareh 27, 
[Sto to merge the trust conrpletely inte the new COMPLY, Was 
to be earried out. and the new company could then manage its 
own affairs in the ordinary way. The deeree determined that 
$0) maitles of site rena, sul teolel, were completed iy) le that 
date.’ and that all the bonds issuable therefor, (being S20,000 
per mileVl or SPSOOLO00 for the GO miles). lad been issued and 


pled 


mvulin the hands of the mortgage trustee, Kels, forthe pury- 


rrpertat of the dlelyts ieurred in the construction of the new 
road’? but that mene lad been sold. The other SQOO.QQ0) of 
the S2. 700.000 bonds were not vet in existence. for, under the 
contract?! they could not be issued, except at the rate of $20,- 
(i) per mile for each mile cof road completed, At the time of 
the decree, therefore, none of said bonds were in Stone’s hands 
orunder his control. Now, as we have already shown this decree 
determining and awarding to each pect \ his ratenble interest in 
the new company was the final step in the complete organization 


of the new company and it would accordingly, as intended by 


eee 


160 Offer, R63, lines 4 to 6. 
170. S80 miles, Keokuk to Louisiana, Decree, R. 92, R. 80 to 82; and 
Louisiana to Clarksville 10 miles, Decree, R. &2. 
171. Offer, R. 65. 
172, $1,600,000 Decree, R. 92: $200,000, R. 93. 
173. Deeree, R. 82. 
174. Offer, R. 65. 
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) . >a > ol tit } , 
bs. Section oF of the bill, eoneedes that the eourt de- 


ST. 


ereed that all the bonds of the SY FOOL000 tssue. that lad been 


issued stood pledged in the lands of Eels for the payment of the 


debts contracted i thie ronstruetion of thie erste frrevtny L Learani- 
hal to Clarksville, Mo. The criticism made on this part of the 
deeree ts that there were ter alleant ions rn thee petition oF CPOss- 
petition to sustamm it.’ This. however. is not the faet, It is 


nverres aT Stones pretitien rieeat. thre Pitreeds we re’ furnished A 


' 


the pledges and faith of the securities of said company, and 


that the entire assets of said railway COMME PRET strane plodyed 


~*~; 


Per’ the preaytrent of miaiel he 1) ee Pert vedi if there lisael breverny Ther 


such speeitic tllegations. vet the bill im Stenme vs. Fallon was 


Torre osecl enouch to ive thie cori jurisdiction of this entire trtst 


_ 


chic power toda all thine HeCessuPrry tor settle i It prayed 
for ~efttiomient of the interest of the parties, etiel lisecd it prayer 
for general relief. This was eneugh to warrant the court in 
making the cde eree.”” 

St, The next proposition urged!) js. that said deeree 
Inne Way relieves Stone from his liability to plaintifts for their 
rt pective alent ~hares of thie consideration recerved for mtd 
property ane Foor their Sinin ~ 1 this property, We have ~Hown 
that the deeree finds and determines, that all the trust property, 
except the stoek. liad been properly disposed of, and divides 
the stock among the cestu Jie trust including the plaintiffs. 
This deternilmation Was conclusive pon plaintiff. and other 
pour les te sitiel Crilise of Stone Vs, beaalleoon ane therefore does 
relieve Stone from liability, 

17s. Bill, § 58. R43. 

i746. Ria 

Is) R105, 119: Hait vo Ensign, 61 Iowa, 724, 727: Herring \ 


Neeles i lowa, 157. 
IS}. Bill. $58, R 43 
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he 
of debt. meurred ta constriction. This would certainty relieve 
eels Pyreonay “tl lisadordity iy) lay this Lr ibaae cof thie checrees, If. 


however, plainnill sonoht to charge eels as trustee for his 


subsequent action with respect to these lores pledyed in tits 
lisinneds, nt odifferent set oof questions weettld srise, After the 
closing of Stones tris 1) the cleeree. Eels. stood in the same 
prositien as trmtec under the SZ VOOL000 trortenoe mas sun other 
trustee dnon railway hiro tonee, that is. le wee oa trustee Por seria 
between thre railway COTE PATE on the one tiene ame the trolders 
of the loconneds con the other.’ Ihe Wiis thot st Trustee for the 
stock lolders of thie railway, ena jr! aT mae ghiy sis Deine th of rustee 
for the COMEDY, would tauvelve that tdea. Tn other words 

ix the ortiticial prermertt thie corporation, iat ois the cevtucs cue 
frust, snd oot the stoeklolders as natura! prersalis. ‘After the 


i Which rahany of plarntiils ste Perel Tu msitel 


decree the only relation 
property Wats that of stockholders in the rowd. The Corpor 
ation. therefore, and not the stoekholders., could sue lim for a 
breach of the trust. No seh use its this, however, ix risacle 13) 
the Dill. “Phe elaine ts that the S60QQ000) Domds and hortouce 


ure eNisting securities to an aliqnet part of Which each “ts 


Isz. Bill, § 58, R44. 
ISS) | Decree, R SO. 
Ist. Jones on Railroad Securities. see 560 
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The eortert, however, tities thiery Were properly plecued, sted 
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deerecs Tinsat Tlrey centr pere tes stranied prieedored, Phie decree 
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threreferre, Lines CEE pa TeeiV peree? thie Wh sinned rt breve ~ eels freonn 


the liability claire, 


S Hl. The last eriticisne of the decree in the bill is in see- 
tion GOL where itis elatmed by plamtitf Tubby. that there ts 
Heo allegation in the pleadings. canned the alpucication or cleternii- 
nation in the deeree of his rights. This is net true. The de 
eree finds the interest of ssnid \ndres BB. Stone for himself 


80583998 of the entire prrerp 


AND HES ASSOCIATES APORES AID te be 
erty" Who were the associates aforesatd 7” The deeree ans 
Wels the question, it tired thie! Stones “assochites (represented 
in this ease by him) were Anema Stone, Dan Po els. William 
I]. Ilarris. [Teniry ( leimdieotonn. TPrunian r. Handy. serial a L\NDER 
M. Urany oc This association of other parties with Stene is 
fully explamed on the record’? Tt comprised all parties held 
rie boeotneds vf thie \l. 7. &v W. IY Cee seid ll ~toek holders in 
the Decatur Relling Mill (4, These parties bisael sutherized 
Stone to net for them: in the miuatter. using bis own discretion. 
me Anne LTiateley himself testifies that during these transactions 
Stone at Varlots thes reported tee lite what le wae cloinar serial 
tulked the matter over with him’ This was an asseciation of 

ISS. Deeree, R. to: Re i 

1X6. Deeree, R. 81. 

IS7. See section 6 hereof 

Iss. A. B. Stone, R. 440: W. H. Harris. R. O76 to ose, 


18). Hubby. R. 203. 376. 397 
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What then is the remedy of Thibly if some wrong occurred in 
dividine fa leian lis share of this en e3 nam | We dey drot celsanin 
that the decree in Stome ve. ballon would’ be conelusive as te 
this. If oan settling this association between Stone and luis 
dssociates, and dividing up the 449,902.72 _ WMV dispute arose, it 
could lie settled ny aan equitable ~uit lorootnerit Peon thist POLED} ie ose, 


e btisatTers determined in Stone 


In that suit. however. none of t] 


vs. Fallon, would or could be brought in question. — “The 39¢'30.a8" 
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Manner of presenting the case jn the argument. Ss 
X ‘The bill is not a direct attack dee nme stone 
vs Fallon. . . . ’ “ . . ae 
It. If it was a direct attack the U. 5 Court would 
not entertain it. . . .  .* 2 
[1l. ‘The rule is well settled a decree y not be 
collaterly attached . . "ee 
IV. The evidence clearly shows no fraud in pro- 
curing decree. - - ° . ° °- 22 
\eceptance cf service of notice Stone vs. Fallon by 
Complainants, . - - - : - 27 
Connection of Gillmore & Anderson as Attorneys 
to Stone vs. Fallon. . . - » 27 
‘ 28 
The decree 1s eminently just and proper. . +. 31 
V. Criticism as to prayer for relief Stone vs. Fallon. 32 
Criticism as to decree granting relicfStone vs. Fallon. 33 
Instruction of that decree to close the trust. +  - 40 
The decree finds the $2,700,000 bonds pledged tor 
monev expended, Xe. - . . . 4! 
Decree divides all property in Stones hands astrustee. 41 
Relation of Eels to the $2,700. 000 mortgage. - 42 
Relation of Hubby settled by the decree. - 43 
VI. The purpose of this bill to try again same mat- 
ters tried in Stone vs. Fallon. " ° ' 15 
VII. The matters complained of subsequent to the 
decree Stone vs. Fallon are not relative to the 
matters set out in the billand have no merit on 
the tacts. . ‘ ° : . - 45 
The merits of Complainants case aside from the de- 
cree In Stone vs. Fallon. - - ° " 16 
The pro rata of assessment by Stone as trusfee for 
money to be paid in by signers of contract, March 
27th, 1875, was fair to Complainants on any 
computation. - - - . 47 
The decree of Stone vs. Fallon corrected all ine- 
qualities if any. . - . . 49 
The conveyance by Stone, trustee, to the R’y Co. 51 
Reservation of bonds for construction of new road. 51 
As to claim under first contract between Stone vs. 
Kallon. - . - - . . »- a9 
As to rights of Complainants under Adrian Car & 
Mant’g Co. under contract June irth, 1875. + 54 
As to Hubby’s rights undercontract June rith, 1875. 56 
Decree Stone vs. Fallon disposed of entire trust 
property. . . - . - - - 56 
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Supreme Court of the Cited States. 


In Kaguity. 
PENINSULA TRON COMPANY er ar., APPELLANTS, 


A. B. STONE rt AL. 


Arquinent for Appellee’in Ans rm . lrgument hiled Apri | P 


ISS7, by Appellant. 


Our former argument in this ease was made on the ease 
generally without any argument before us for appellant, and 
will be referred to herein as part of this argument. 

The argument by appellant was made too late, and not 
six days before the cause was called for trial. We, however, 
make the following suggestions as to it: 

It appears from the arguments heretofore made that in 
S74 the Mississippi Valley and Western Railway Company 
was indebted to a large number of persons, including appel- 
lants, and had no means wherewith to pav: that foreclosure 
proceed Ings were begun to foreclose the mortgages which 
were on the road; that efforts were being made by the 
creditors to make some arrangement whereby their interests 


might be protected as well as might be. Attempts were 
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signed between A.B 


Stone and his associates, who had a claim of S559,000, beside 
interest, for which thev held as security 77S bonds of the 
Powe mnder the morteage of IS72, and John Fallon, who held 
(OS bonds under the same mortgage. Efforts were made 
to procure oth i nin that mrreement, which failed. 
January 2). 1840 (iC ] WAS I ltl ordering tha sil of thre 
roud ( 134] Sul. 4 uA | .) Be : were continued to {ix 
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the same ratable interest as he might pay under the agree- 
ment so sporny i] Si) thiat Ly theagr erie} if Wits acre ed and 


5 , 


understood that Stone should buy the road tn as trustee for 
all thre ty irtics and should Catise a hew company to be organ- 
ized for the construction and operation of the road; that 
Stone should convey the property as a majority In Interest 
should direct, and each party was to have in the new com- 
pany the samé ratable interest as he might pay under that 
arreciuieni 
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It will be observed there is no recital in this contract from 
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a ming to chad. that anv mortwige was to be made to se- 
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i tie] i been some talk before that time of a mortenade 


On page 1S of the record 1s correctly given the items of 
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A. B. Stone. lien of the North Missouri Construe- 

tion C'n cee i eee ee 


Assivnees of Adrain Car and M’f’e Co... hen on 


Stone, as trustee, bid in the road April 14, 1875, and was 
required by the order of court to pay in eash S206 162.98, 
7 


i- -hown hy Our lormer argument, pages and 
e * 


. 
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On this amount paid into court A. B. Stone and associates 
paid, as shown by the evidence of Edmunds, page 555, Ree- 


ord 


i ae i eee 


ined ee 
Henry CS oi ck cae ‘“ PAPE ONE Mae ee Sas 42,095 37 


T. P. Handy .....- Di eas ania tt OO 


Making a total, A. B. Stone and associates_..-- $257,225 22 


Complainants paid in bill aR. 21). SPS, 24 . 
Complainant, L. M. Tabby, paid in 3 
Dill (fR., 23) ea aay pudeat aud’ ae 
Complainant, Bank of Skaneatales ‘ 
LSS 0 Ta oe eae eR es eh 7402 50 , 
. 13.786 6S 
$281,009 90 
| 


The balance Wiis partic in by other parties to the adereec- 
ment, so that the road was bid in by A. B. Stone, as trustee, | 
for SG06,850.28 (LL, pp. 25 and 24), and $296,462.98 cash was a 


* * . . e . . 
pata Ol} tliat biel, leaving the balance for the liens of the 
parties represented by lim, as follows : 


x. D. Stone and assochates, 448 bonds. pen a. S1O0,025 () 
and North Missouri Construction Co., 
lien (R., pp. 529, 428) .......... . 66,900 04 


and associates paid in cash, as above, 237,225 22 


Making two-thirds of the entire amount (R478) S404, 149 26 


To say nothing of the purchase of quite a number of bonds 
and claims purehased by A. B. Stene & Co. in connection 
with John Fallon, 

So that the large majority in interest under the contract 
of March 27, 1875, as having paid under that agreement, 


’ 


was .Amasa Stone, A. b. Stone, Dan. P. Eells, Henry Chis- 
holin (afterwards sold to A. B. Stone), Thomas P. Handy, 
and W. IL. Harris: they represented two-thirds, and they all 


testify they authorized A. [. Stone, as trustee, to COuVeY the 


D 
road to St. Louis, Keokuk, and Northwestern Railway Com- 
panVv, as provided in Exhibit Kk to bill. (Reeord. 2.) 
This was not a sale as insisted on. by appellant, but as we 
have said in sections 13, 14, 15, 47, and 4S of former agree- 


ment; it was a transfer of the legal title of the property to 
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the corporation contemplated by the agreement of March 27, 
S75. (Ex. A, p.55.)° The third subdivision of Ex. E, p. 
62, R., provides none of the bonds shall be issued any fur- 
ther than the road is completed and equipped, ane then 
only for $20,000 per mile. There is nothing said about 
dividing up the securities among the beneficiaries or cestud 
qui trust, and yet this was made in pursuaitce of the diree- 
tion, is We have shown, of two-thirds of the parties in inter- 
est under the agreement of Mareh 27, 1875. 

The new corporation had been organized May 21, S75, in 
| pursuance of the contract of March 27, 1875. Stone, in pur- 
strance of the direction of more than it majority, conveyed 
a the property to the hew Company, tuking the stock at thie 
rate of SZO,000 per mile for completed road, as trustee, in 
pavinent, taking an agreement for the issuance of 320,000 
per mile of bonds on 135 miles of road, as 1t would be when 
complete, and thus pave the way to finish and complete this 
Incomplete plece of property, but, say appellants, fargu- 
ment, pages D and 6), the S600,000 was to be for the benefit 
of the parties joining in the pool to purelase the road. The 
conclusive answer to this Is, It IS not so written in the con- 
tract (ex. A, March 27, 1875, R.., I. o).) Dan P. Eells SUVS 
the SH00,000 mortgave was executed to secure partics who 
had advanced money to build this road from Hannibal LO 
Louisiana (., pp. 320,540.) A.D. Stone says it was intended 
to raise money to complete the road, (It., p. 454.) George 
Edmunds ae }?. oot) Says it was Intended solely for the pur. 


pose of building and equipping the road, and that Mr. Wil- 


cox understood it was so intended. 


But, savs appellant, page 57, and following of their argu- 


ment, Stone executed—June $8, 1S75—Exhibit B to complain- 


filets ana if li mu Pol teeny for thieat. the parties would have 


tribution under the deeree of St. Louis. It ‘is 
to so talk in the face of the agreement of March 27, 1875, 
ened by ll Lhe parties Within il month after its date, 
Wher by they liad turned overall these bonds and securities 
to Stone, and had agreed that Stone might se]] enough of 
itis th to pay the pro rata diye by their respective bonds and 
) MLV a> avreed Thev Were bound LO 
prea’ hie Vy fasiqd ollie Li | Liiconnse ay sto pay, and had secured 
the obligation. Afterward, when called upon to pay, they 
id they did mot lave the mone, anid woul have to borrow 
it,and for that purpose Exhibit B owas made. This part. 
of the case we have fully argued in $$ 50 and ol of former 
rmient, show ne a tot il want of authority Ol) the pearl of 
Stone as trustee to make any such partial seeret. arrangement 
With a peer of the trustees, and that same ts utterly void, It 


will be observed that this paper recites, as early as June 8, 


Is7o.* Whereas, also, A. B. Stone has agreed to convey the 
road, franchises, and property as a majority in interest in said 
prea hie f =| all dire Ct. AN i miaority in) brite rest of siuid pur 
Chisisers have cht ("tt a sada stone to conyve \ tie Same Lo the 
St. Louts, Keokuk, and Northwestern Railway Company, a 
r orporation fo be formed by thos Interested in) said purchase 
as soon as the same ean practically be done.” 

Apoyo llants mSsstilne wiihout warrant in the record that the 
receipt June LL, iS75, Exhibit C, to bill page 57 record, made 
by A. DB. Stone to Tubby, is, in terms, similar to Exbibit B. 
exhibit C recites thr rehase that the parties lo agreement ° 
March a: bye aor} TO) Pred thy ir ratable proportion and 


' 5 ; ’ s " ; ‘ 5 oe 4] 2 ,% | * . . 
thie eNnpectation that LEDC Vili Galt Lhict wi ad Ilubby Wils 


matd SZOOOO in Gash om such purchase: thieat the MmonevV so 
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partial Is to be “ised SO RU aS Nece SSary, and the balance Is lO 


be returned Immediately. Then follows an agreement on 


the part of Stone that he will sell those out who do not pay 
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as AgTe dl. It is, however, agreed that the Decatur Rolling 


Mill Company interest is not to be sold out, and that John 


Mall] eS ee eo ee pen 
Albion CAHNObL be Sold Lor hninetV davs. 
* . 


Not a word is said about securing him this advanee. No 
promise is made to reserve any bonds for him. It is a per- 
sonal objection on the ] part of Mr. Stone that he will return 
such part ot the $ SVO OOO as Is not required and colleet from 
delinquents as soon as may be. It utterly fails to sustain 
the claim ot appellants that lye . Hubby, was to be a 
by the $600,000 mortgage, the language used must apply 
to stock and nothing else. 

As we take it exhibit I} Wis made without authority ; Wis 
not used for the purpose contemplated when made; is utterly 
vold as constituting any claim against the property ; and 
Exhibit C was never intended, or written, to make any such 
security. So that appellants vw no foundation for their 
claim that they are entitled to any interest under the can- 
celled SG600,000 mortgage issued to raise money to complete 
the road for whieh the $2,700,000 mortgage was used in first 
Instance, 

‘The hnew corporation being form d the road Wils conveyed 
to it June 22. 1875 | Record, page GOS3. This deed conveyed 
the whole property, Including the part of the road westward 
from Canton, and the company Went into possession. The 
company made the two mortvages, ole the temporary mort- 
gage for $600,000, June 22, 1S75 (p. 674, Rand the $2,700,- 
(HH) morty ace, Nove bry be r 10, 187, Which bonds were to he 
first used to pay off and satisfy the S600,000, (lex. EB, lt. 
(2. ) The SOOO OOO mortgage was cance led December 15, 
S74 (Kh. 681; Ex. Byp. 157; Ex. $,p.615 and thereupon the 
said Dan. P. Kel 


! 
as trustee for the same trust which he had theretofore held 


} , ] ie ed . . = ' : 
is held Lie St) Donnas n I rhieis 


Ol} thre bonds. Ih) the latte ropa of 1S75 and ISTH the road 
Wiis completed from Llannibal tO [outs Lddct MN ith, money ad- 
vanced by various parties In Interest on the pledge of the 
bonds applicable to SO miles of the road, S1.600000, 45 
miles to Hannibal, and 25 miles from there to Louisiana, 


built ata cost of S6O1IS,SS544. Appellant's argument, page 


8 


7), ltecord, page 0, the addition of the figures In appellant's 
argument erroneously makes the footing S10 too small. 

Afterwards a lease was made by the company to HT. A. 
Rust to build the read from Louisiana to Clarksville, 10 
miles, and there should be pledged to him, in hands of 
ells, trustee, for advances, the 320,000 per mile of bonds 
applicable to this 10 miles, and also gave him the earnings 
of the road until repaid its cost (appellant’s argument, page 
76; Record, pages 92 and #3). This left the road only 45 
niiles from Clarksville to Dardenne unfinished, and it re- 
mained in that unfinished condition until long after’ the 
decree of Stone vs. Fallon, September v, LS7S. (Record, 
HO—5.) | 

After this decree a computation was made of the pro rata— 
to which each of the parties to the suit of Stone vs. Fallon ef 
al. was entitled under that decree of the 820,000 per mile of 
the road then completed, viz, SO miles, S1.600,000 stock, 
S$00,100 common stock, and 879,600 preferred in the St. 
Louis, Keokuk and Northwestern railway, and the result is 
shown In Exhibit A, pages 501 and 502 Record. (Deposition 
of I. 3. Blood, ecard, 1S) h.) This stock was distributed Lo the 
parties by order of the board of directors of the St. Louis, 
Keokuk and Northwestern Railway Company November 27, 
IS7TS, of page OFS. 

Afterward, December 5, IS7S, there was an annual meeting 
of the stockholders of the St. Louis, Keokuk and = North- 
western Railway Company, at which meeting it was resolved 
to build the road from Clarksville to Dardenne-and to pledge 
the bonds ; pplicable to that pare of the line for its com- 
pletion. (Record, page 650.) To these resolutions, complain- 
ant, WS. Wileox, W.S. Wileox & Co., and Wilcox, Carpenter 
& Swords, voted ave, a total vote of 13,274 shares, voting 
of 16,000—2,726 not voting. (Reeord, 652.) It was resolved 
at that meeting to reduce the bonds to 312,000 per mile, 
mortgage bonds. (Reeord, 655.) At this meeting every 
stockholder had the full right to east his vote, including all 
the appellants. 
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At the directors’ meeting, January 28, 1879 (Record, 656), 
it was resolved to change the bonds so as to. make, $12,000 
mortgage and $8,000 income bonds, and for the purpose of 
paying debts and completing the road to Dardenne, the 
bonds were ordered to be offered to the stockholders pro rata 
at 50 cents on the dollar until March 1, 1879, without cou- 
pons until July 1, 1881. 

If stockholders did not avail themselves of the offer any 
otherstockholder might purchase at same rate for thirty days. 
after that they might be offered to any other person. This 
offer was communicated to complainants at Adrian, R. Ex, 
25, p. 263 to 271; Wilcox Ev., pp. 192, 209; Charles Rynd, 
p. 215; Abel Whitney, p. 220; Angel, p. 258; Carpenter, p. 
229; and they each refused to take their pro rata share. 
Ifubby was offered his pro rata share and he said he would 
sooner loose all he had in than take them. Stone, })p). 467 
and 468; Edmunds, pp. 520,521; W. H. Harris, pp. 373, 
388; Amasa Stone, pp. 555, 567; Y. P. Handy, pp. 317, 318. 

All these parties had the opportunity to purchase these 
bonds at the same rate as did others and failed to do so. 
Joel Thayer representing: Skaneatales Bank took their pro- 
portion. 

The bonds were disposed of at about sixty cents on their 
face with no interest until July 1,1881. The account of A. 
3. Stone with St. L., Kk. & N. W. R’y Co. shows the amounts 
they sold for to each of the parties. With the $125,000 given 
Fallon in settlement disposed of all the issue of $2,700,000. 

The money was used to pay advances for building the 
road from Clarksville to Dardenne, and to pay all other debts 
incurred before. Further advances were required to be 
nade by each of the parties, after the decree of Sept. 1S75, 
to build the road to Dardenne; and appellant becomes 
bewildered in mixing the matter up in his argument, on 
pages 74, 75, and 76, by not taking into consideration the 
difference in time. This transaction took place after the 
stock had all been distributed, and the company was under 
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contro] of all the stockholders, and, if impeached, it should 
he by the company itself not by individual stockholders. / 

After the road was completed to Dardenne in July, 1879, 
the first certificates of stock were called in, and there was 
issued new certificates dividing up the 820,000) per mile of 
stock for the whole c npleted road, including the forty-three 
niiles just built (shown on Record, pp. 505 and 506), one- 
half COMO stoek and one-half preferred, The parties 
received, accepted, and retain this stock. lor Instance, W. ». 
\\ ilcox paula, Riccord, page 2 all told. SOG iF Ile received, 
Ktecord, page 45, stock, S900 common and S900 preferred, 
and so, with each of the others, they recelve nearly SO in 
stock for each s] they previa, 

li there was no Stone vs Fallon decree, the decision in 
this case must be the same as with it. We have fully pre- 
sented in our former argument, $$ 26 to 49, our views on 
that decree. We have shown, we think, there was no fraud 
or jmproper practice in tat case, and it is a complete bar 
to this proceeding. Z 7 | 

Amasa Stone, Dan. P. Kells, A. B. Stone, WIT. Ilarris, and 
TP. Handy bought bonds in January, 1879, at about 60 
eents on the dollar. In December, TSSO, they sold these 
bonds to the Chicago, Burlington and Quincey Railroad Com- 
pany for 75 cents on the dollar, throwing in the stock. The 
stock had eost them, as shown heretofore, about 20 per cent. 
of its face. The total issue of stock and bonds were the 
same, So that the whole had cost the parties about SO per 
cent. of the face value of either the stock or bonds. The 
holdings were sold to the Clieago, Burlington and Quiney 
Railroad Company for fe per cent. of face value of bonds, 
with stock thrown in. So these parties hardly got back 
What they had paid the St. Louis, Keokuk and Northwest- 
ern Railway Company, the corporation in which all had an 
interest. The Chicago, Burlington and Quiney bought, as 
they show, on the strength of the decree in Stone vs. Fallon, 
in good faith. It seems to us the whole case of complain- 
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ants is an afterthought, built up in the imagination of the 
parties. In some of the talks of reorganization there had 
been suygested the idea of bonds being Issued by the new 
Company so that bondholders in the old should be bond- 
holders for same amount in the new company, but the trouble 
with the M.V. & W. was it was overloaded with bonds issued 
without regard to business. This idea had to be abandoned, 
and was abandoned when the contract, Mareh 27, 1875, was 
made, and no mention was made of it. The parties all agree 
upon and sign it, and from that time it is the measure of the 
rights of the parties—what had been talked of before was 
of no further force. 

[t seems the reading of the paper upon which appellants 
rely, Exhibit B to their bill, contradicts all their theories and 
assumptions. ‘They say a majority In interest did not author- 
ize Stone to convey to the St. Louts, Keokuk and North- 
western, yet the contract reeites (It, 56) that a majority in 
interest had directed, Stone to so convey. They say that 
they were to be entitled to bonds for their advances; if this 
were true would thev ever have taken from Stone a pRLper 
in which this claith by implication was denied? If they 
Were absolutely entitled by the agreements to bonds for tlie ir 
advances would they have allowed Stone to say that for the 
purpose of borrowing money to fultill their obligations, he 
would, to secure parties loaning money, place bonds in the 
hands of Kells Lo hold foras much asshall be paid in, instead 
of securing them as they now say they were entitled to, their 
bonds and all. It shows on its face the present claim is 
without foundation in fact. 

The bonds were placed in the hands of Eells; the $600,000 
was made June V2. LS7>. Atterward, November 10), S70, 
the $2,700,000 bonds were made and placed in the hands of 
Eells and the 8600,000 mortgage cancelled, according to the 
agreement. Eells held these bonds from November, 1875, 
until January, 1879, during all of which time appellants 
made no such claim as they now make. If they had any 
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claim, then was the time for them to speak. When the suit 
of Stone vs. Fallon was brought they should have spoken 
and made known their claim. If they had any such claim 
when they were told in January, 1879, they could have no 
bonds without paying for them, they should have begun 
proceedings. The bonds were all in the hands of Eells, were 
about to be sold and proceeds used to build new road and 
to pay debts; everything up to then was in statu quo. They 
could then and there make known their claim, but they did 
not. They allowed the bonds to be sold to parties who were 
willing to buy, to be sold again to the Chicago, Burlington 
and Quincy, and having kept still when they ought to have 
spoke n they now yh aye Lo right to spe ak, 

kA ™) + Vf - K 

We submit the cause hen I be dismissed : 


|. because there is ho equity in the Case made. 


4 Because complainants are estopped by the decree Stone 


vs. Fallon. 


. 


» Because they took the stock decreed to them by Stone 
Ss, lallon and still hold it. and the deeree has been executed, 
4 Beeause they have had full opportunity to purchase the 
$2,700,000 bonds, if they had been disposed, and retnsed. 

5. Beeause they failed to make known their demand, if 


they had any, when they were notified the bonds on which 
they made a claim was about to be sold by the company. 


Respectfully submitted, 
James TH. ANbDERSON, 


For I spondents and App llees. 
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Cireuit Court of the United States. Fifth Cireuitand Eastern District 
of Louisiana. 


Frances EE. LAWRENCE ] 
rersus -No. 10401. 
M. T. Gorpy, Sheriff, et al. J 


Original petition. 


To the honorable the judge of the nineteenth judicial distriet in 
and for the parish of Saint Mary, State of Louisiana: 


The petition of Mrs. Frances E. Lawrence, ef Ocean county, in 
and a citizen of the State of New Jersey, by way of third opposition 
in the premises, with respect represents— 

That she is the true owner of a certain tract of land, loge ther with 
the improve ments thereon and appurten: inces thereto belonging, 
situated in the parish of St. Mary, State of Louisiana, in township- 

lo NX lOsouth, range 1? east. southe ustern distrie ‘t of | ouls na, 
2 know iis ‘Tiger Island, fronting Oni the east side of Be rwiek’ s 

Bay, bounded erst by Lake T: alourde and land claimed by 
IK ns ‘ly? } and oe pPorahce, north l) V I lat L ake, south by (sreenwood ave- 
nue and Morgan City, and west by Berwick’s Bay, containing four- 
teen hundred acres, more or less. 

Also that other certain oer of land, situated in the same parish 
and State aforesaid, known as Belle Isle Island, containing twenty- 
eight hundred acres, more or less, situated on the east bark of 
Wen bayou, hear the mouth, togeth: r with all the buildings and 
Improvements thereon situated, rights, Wis, and appurtenances 
thereto belonging. 

Also lot No. eight, in square No. 54; lots Nos. one, two, three, 
four, five, six, seven, eight, nine, ten, eleven, twelve, thirteen, and 
fourteen, in square one, all of said lots situated in Morgan City, parish 
of St. Mary and State of Loutsiana, according to Barnes’ map and 
survey of that town, and imelude all buildings and improvements 
thereon. 

Your petitioner further represents that the prope rtvy known as 

Belle Isle Island was inherited by her and her brother, Rob- 
o ert Brashear, from their father, W alter Brashe ar, whos Ssluc- 

cession she only capt under and with the benefit of inven- 
tory, and not otherwise 

That she is the sole owner of said property by assignment from 
the son and only heir-attlaw of her said brother, her said brother 
having died, and his sole heir, Walter Brashear, has assigned all the 
interest of his father and all of his father’s interest in said property 
to your petitioner. 
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FRANCES E. LAWRENCE VS. MORGANS LOUISIANA AND 
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Your petitions I" further repre sents that she Is the oOWwher of the 
tract above described as Viger Island by the following title: Tiger 
Island was the joint and common property of Robert Brashear and 
‘Thomas Brashear: threat iil thie: death of ‘Thomas Drashear lis Inh- 
terest Was Inherited by lids feat ha ri. Walter Brashear, vour petifioner, 


— 


his sister, and bis brother, Robert Brashear. and the succession of 


Thomas Brashear she only accepts with benetit of Inventory; that 


Upon the death ot your Hetitioners father, Walter Brashear, the 


whole of this piece of prope rt Wils owned and held 1) inmdursion 
by your petitioner and her said brother, Robert Brashear; that 


upon the death of her brother aforesaid, Robert Brashear, 
a | his interest was inherited by his son and only heir, Walter 


Brashear, Whe is still ving and from whom yvour petitioner 


hasan assignment in fall property of his interest. 


Now, vour petitioner further represents that of this valuable prop- 
erty, Which in value exceeds the sum of six thousand dollars, las 
been = Zed anid Is advertised ta bye cold. under iW rit of flere fir “tIS, 
Issued out of the 19th judicial district Court of the parish of St. Mary 


and State of Louistana: thet said sale is advertised by the short! of 
the parish of St. Mary, Minos Gordy, to take place on the 2d day of 


June, ISS5, in the suic of Robert Todd, trustee, rs. Robert B. Law- 
rence, No. i240, all of Which appears miore fully from the annexed 
advertisement, marked A, and piade a part of this potition. Now, 
vour petitioner has been informed and believes that the judgment 
in said seit has been assi@ned pid conveyed with subrogation of 
record to Morgan's Louisiana and Texas Railroad and Steamship 
Company, il corporation established by law ana domiciled in Vew 
Orleans, and a citizen of Louisiana, and that said company 

) has directed the CXF cutior of sid judeme nt. 
\nd your petitioner further avers that said actings and 


doings of sad defendants are coutrary to law ana violative ot your 


petitioner's rights in the premises, and that irreparable injury must 
result to vour petitioner unless the said defendants are enjoined from 
proceeding further in executing sald writ of fiers facias upon the 
property of your petitioner, 

Your petitioner further represents that by the illegal acts of said 
defendants berein she has suttained damages in the sum of one 
thousand dollars. ' 

Wherefore your petitioner prays that ner third opposition be 
allowed to be tiled; that orders or writs of injunction be granted in 
the premises, directed to Minos Gordy, sherit! of the parish of St. 
Mary; Robert) DB. Todd, of the city of New Orleans, and the said 
Morgan's Louisiana & Texas Railroad and Steamship Company, to 
restrain and enjoin and prohibit them trom proceeding any further 
vith the seizure and sale of the above-deseribed property, Upon your 
petitioner giving bond, according to law, in the amount to be fixed 

by vour honorable court, and that said parties be duly cited 
6 to answer this demand; and, the premises considered, that the 
injunction sued out herein be made perpetual,and vour peti- 
tioner’s title to the said above-described property be duly recognized ; 
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and, further, that said defendants be condemned to pay to your pe- 
titioner one thousand dollars damages and costs of suit, to be taxed. 
Your petitioner also prays for general relief. 
(Signed) EDWARD SIMON, 
Hh. N. OGDEN, 
, Attorneys for Petitioner. 
Reed & filed June Ist, 1883. 
7 r. rs eee, Dpty Cl'E. 


Before me, the undersigned authority, personally came and ap- 
peared Mrs. Frances FE. Lawrence, plaintiff in the foregoing petition, 
directed against the sheriff of the parish of St. Marv, Minos Gordy, 
the Morgans Louisiana & Texas Rh. Ro and Robert B. ‘Todd, defend- 
ants, who, after being by me duly sworn, says and makes oath that 
all the facts and allegations in said foregoing petition are true and 
correct, and that Hon. T. 8S. Goode, the judge of the 19th judicial 
district in and tor the parish of Saint Mary, is absent from said 

parish. 


(Signed) PRANCES Ek. LAWRENCE. 


Sworn to and subscribed before me this 31 of May, A. D. 1883. 
(Signed) s. LANAIRE, 
Judge Ofh Ward Justice Court, Parish of St. Mary, La. 


~] 


Order. 


Consice ring the allegations and praver ol the foregoing petition, it 
is ordered that the third Opposition of the plarmntil be. and is hereby, 
allowed to be filed, and that an order and writs of injunction Issue, 
us praved for, on plaintiff giving bond and security, according to law, 
in the amount equal to one-half of the claim under which the 
=C1ZUre « njolmed Was made. 

Granted at leranklin, parish of St. Mary, this ist day of May, A, 
D. 1S83. 

(Signed) J. Bs VERDIM, Jr., Clerk. 


Panisu or St. Mary, 1 June, 1883. 
| hereby accept service of the foregoing petition and writ of in- 
junction herein prayed for, and waive service of citation on me in 
the premises. — 
(Signed ) M. T. GORDY, Sheriff. 


Tijunction Bond. 


‘ Sratre or Lourstana, Parish of St. Maru: 


Know all men by these presents that we, the undersigned, lran- 
ces kK. Lawrence, of Ocean county, in anda citizen of the State of 
New Jersey, as principal, and Townsend Lawrence and John A. 
O'Neill, of the parish of St. Mary, as sureties, and their executors, 
heirs, and administfators, are held and firmly bound ia solido, we, 
our heirs, executors, and administrators, unto the Morgan’s Louisi- 
ana and Texas Railroad and Steamship Company and Robert B. 


| FRANCES E. LAWRENCE VS. MORGAN’S LOUISIANA AND 


Todd, defendants, in the sum of three thousand and four hundred 
dollars lawful monies of the United States. 

Dated at parish of St. Mary this olst of May, A. D. 1883. 

Now, the condition of this bond Is such that Whereas in the suit 
of Mrs. Francis FE. Lawrence vs. Minos T. Gordy, sheriff of the parish 
of St. Mary, the Morgan’s Louisiana and Texas Railroad and Steam- 

ship Company and Robert B. Todd, the above-mentioned de- 
{) fendants. No. — of the I%th district court in and for the 

parish of St. Mary, the said Mrs. Francis E. Lawrence has 
sued out in said court against sald defendants an order and writs of 
Injunction for matters therein involved. if the said Mrs. Franees E. 
Lawrence shall faithfully pay and satisfy all damages which may 
be allowed and cle creed aud decreed Aoalist her in CUS sald njune- 
tion be dissolved and set asic . then this obligation to be null and 
void : otherwise to remain It) full force “and efleet, 

(Signed) YrRANCES BE. LAWEH 

rie 3 TOWNSEND PERCY. 

' JOHN A. ONBIL. 


Signed and acknowledged before me this dIst day of May, A. D. 
1SS3. ; 
(Signed) S. LANAUA, 
: Judge Oth Ward Justice Court, Parish Né. Vary, La. 
Ree’d & filed June Ist, 1SS5. 
(Sigated ) M. &. Peek, 
Deputy Clerk. 
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Pt tition of Appr al. 


To the honorable the judge of the nineteenth judicial district court 
of the State of Louisiana in and for the parish of St. Mary: 


The petition of Mrs. Frances Ek. Lawrence, with respect, represents: . 


That she is a citizen of the State of New Jersey, and that 
10) she has sued out of your honorable court a third opposition, 
coupled with a writ of injunction, in the case in said court 
entitled Frances FE. Lawrence vs. Minos Gordy, sheritl ef the parish 
of St. Mary, ef a/s., in which Robert B. Todd and the Morgan's Lou- 
isiana and Texas Railroad and Steamboat Company of the eity of New 
Orleans and citizens of the State of Loutsiana (said Company being 
a corporation represented by A.C. Tlutehinson, president thereof, 
and a eltizen of — State of Louisiana) are defendants, said case 
being No. 7757 of the docket of your honorable court, for the pur- 
pose of restraining sald sheriff of the parish of St. Mary from pro- 
ceeding further to execute a certain writ of fferd faeias issued to him 
by this honorable court in the suit No. 7215, entitled Robert b. Todd, 
trustee, vs. Robert B. Lawn hee, by the sale of a large amount of real 
property, situated in said parish of St. Mary, which said sheriff has 
seized and advertised for sale on the 2d of June, ISS5, which said 
prope riy your petitioner alleges Is hot the property your petitioner 
alleges is not the property of Robert B. Lawrence, the judgment 
lL] debtor in said suit No. 7245. as set forth in lier said petition 
of 3d opposition and injunction. 


ies 
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Your petitioner avers further, upon the above statement of facts 
and on the further allegations that the matter in dispute exceeds, ex- 
clusive of costs, the value of five hundred dollars, and that all the 
defendants in her said suit by Sd opposition and injunction in No. 
— are residents of the State of Louisiana and citizens of said State, 
she is entitled to a removal of said cause to the circuit court of the 
United States for the castern district of Louisiana, within which 
district this honorable court holds its sessions. 

Wherefore your petitioner prays that this honorable court wall 
order the removal of said suit No. 7757 into the United States cireuit 
court next to be held in the eastern districtof Louisiana Upon filing 
by your petitioner herewith il bond, with eood and sutheient surety, 
for her entering in said cirenit court, on the first day of its next 
session, a copy of the record im said suit and for paving all costs 

that ray be awarded by said cireult court if said court shall 
12 hold that said suit was unlawfully removed thereto, and also 

further appearing and entering special bail in said suit if 
special bail was originally requisite therein. 

Petitioner also prays forall such orders and deerees as may be nee- 
essary In the premises. 

(Signed) EDWARD SIMON, 
” H. N. OGDEN, 


Attorneys for Petitioner. 
Corde 7" of iM mig al. 


In the 19th District Court of the State of Louisiana, Darish of St. 
Marvy. 


Frances E. LAWRENCE ) 
is - No. (ivi. 


Mixos Gorpy. Sheriff. ef als. } 


On the pleadings and proceedings herein, and on the petition and 
bond filed herein by plaintiff, Mrs. Frances: i%. Lawrence, under the 
provisions of the acts and laws of the United States to regulate the 
removal of CHUSCS from state courts, and for other purposes, and Ol} 
motion of counsels of petitioner in said case and the foregoing pe- 

tition. it is ordered that the Security offered by Mrs. lrances 
13 Kk. Lawrence, plaintiff therein, to wit, Townsend Lawrence, be 
upproved, and that the State.court proceed no further in’ the 
cause, and that this cause be removed into the cirenit court of the 
‘ United States for the eastern district of the State of Louisiana next 
to be held in said district. 

Dated this Ist of June, 1SS3. 

(Signed) KS. GOODE. Judge. 


Reed & filed June 2d, 1SS3. 
(Signed) FP. PERRET, 
Deprly Clerk. 


\) FRANCES E, LAWRENCE V5. MORGAN'S LOUISIANA AND 


Appe al Bond. 


hraneces bk. Lawre nee, as principal, and Townsend Law renee, as 
stirs L\ ‘ do ir I's by oblront ; and firmly bined themsel ve -= WHto Rovert 
Bb. Podd, The Morgan’s Leutsiana and Texas Ratlhroad and Steam- 
ship Company, and Minos T. Gordy, sheriff, in the full sum vf five 
hundred dollars 
Now, thie condition of the ubove obligation I~ such that should 
the above-bounden Frances Ek. Lawrence enter in the U.S. ecireuit 
court for the eastern district of Loutstana on the tirst day of its next 
Lert a Copy ol the record in suit No. 7737 of the docket of this court, 
and pay all costs that may be awarded by the said circuit 
1 | court, if said circuit court shail hold that sueh suit was 
\\ rongtully (or Inipropo rivo rem ved thereto, “anid also chter 
special bath in said suit if special cbatl Was originally requisite 
therein. tha rh tha above obligath my to bye vol and ot no etleet, other- 
wise to be of full force and effect, both against the principal and the 
security. 
(Signed | FRANCES E. LAWRENCE. 
e TOWNSEND LAWRENCE. 
Approved of this ist June, ISS5. 
(Signed) kos. GOODE, Judge. 


Rec d WN filed June 2d. ISS... 
(Signed) Y. P. PERE, 
_ Dep ty CUR. 
Clerk's Ci rlificate 
CLernk’s Orrice, St. Mary’s Panisu, La. 

[ hereby certify the foregoing — pages are a true and correct and 
complete transcript of all pleadings had and documents tiled in 
suit wherein Frances EE. Lawrence is plaintiff and M. T. Gordy, 
sheriff, cf als.. are def ndants, being No. 1iod of thie docket of the 
bth judicial district court of the State of La. for the parish of St. 

Mary. 
1) In evidence whereof, witness my hand and seal of office 
this 13th day of August, A. D. 18S5. 
[SEAL | (Signed) r. B. PERRET, 
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Proceeding- in United States Cireuit Court, Eastern District of Louisiona 
extract from the Minutes. November ‘Term, 1885. 
New OnLeans, Sarunpay, Moreh 20th, 1884. 
Court meet pursuant to a lournment. 


Present: Tlon. Edward C. Billines. district judge 


FRANCES LAWRENCE 
i“S No, LO gd, 
M. T. Gorpy, Sheriff, ef al. 5 
Motion and order to show cause why cause should not be remanded 


to State court. 


On motion of Leovy & Kinttschnitt, attorneys for detendants, and 


4. Sa — emanate ete ee 
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on suggesting to the court that this honorable court is without ju- 
risdiction to try this cause, which las been removed hereto from the 
honorable the nineteenth judicial district court in and for the par- 
Ish of St. Marv and State of Loutsiana, for this, that this cause is an 

Injunction suit against the process of said State court, 1t 1s 
Lt) order 7 tliat plaintith show CUlUSe ON] Saturday, the oth day of 

April, ISS4, at 11 o'clock a. m. why said above-entitled cause 
should hot be remanded to the sri state coart, there to be pro- 
ceeded with according to law. | 


Lh aring and Suhiinission of Rule 
extract from the Minutes of April 5th, 1SS4. 


hrances EK. LAwRENCH 
vs. -No. 10401. 
M. ‘I. Gorpy, Sheriff, et al. § 


This cnuse came on to be heard on the motion to remand herein 
filed by the defendants. 

Leovy & WKinttselimitt, for movers; BR. Forman, for plaintiff, not 
eLpprCaePildyr . and Wiis argued by sald counsel lor the movers and 
submitted. 

And the eourt took time to consider 


Sudan nif 


Extract from the Judgement Book. November Term, 1SS5. 


New Ornvev~ns, Monpay, April 7th, 1884. 


Court met pursuant to adjournment. 
Present: Ilon. Edward C. Billings, district judge. 


l7 hrances KE. LAWRENCE versus M. T. Gorpy,. Sheriff, e¢ al. 


This cause came on to be heard on the motion of the defendants 
to remand this cause to the State court, whence 1 orlgmnat d and 


? 


was arvued by counsel for defendants. 
siele ration whi reot if Is opete red, adjudged, and decreed 


(on col 
that satd motion by allowed, and nee ordingly that tins case be re- 
manded to the parish ot St. Marvy, State of Louisiana, whence it 
originate d, ana there to be proces ded with according to law. 
Judgment rendered April 7th, 1Ss4 
Judgment signed April Lith, 1ss4 
(Signed) EDWARD C. BILLINGS, Judge. 


Motion ra Cyl % hoy Appeal. 
Kxtract from the Minutes of April 21st, 184. 


Mins. Frances FE. LAWRENCE | 
rg. No. 10401. 
Mixos Gorpy, Sheriff. &e. | 


On motion of B. R. Forman, attorney for Mrs. Frances E. Law- 


S FRANCES FE. LAWRENCE VS. MORGAN'S LOUISIANA AND 


rence, plaintiff, and om showing to the court that she is aggrieved 
by the final deeree signed on Il April, 1884, remanding this 
1S case to the State district court of the parish of St. Mary : 

't is ordered by the court that the said plaintiff be, and is 
here DV, allowed cul) cLpotoe al, returnable to the honorable Supreme 
Court of the United States within thirty days, and the amount of the 
bond be fixed at one thousand dollars. 


Motion and Oy r for Writ of krror. 
extract from the Minutes of April 21st, 18S4. 


Mars. Frances Ek. LAWRENCE ) 
Ss. -No. 10401, 
Minos T. Gorpy, Sherif, et al. } 


Qn motion of B.R. Forman, attorney for Mrs. Frances E. Law- 
renee, a citizen of New Jersey, plaintiff, and on suggesting that there 
is error to the prejudice of said plaintiffin the judgement rendered 
against heron the 7th April, S84, and signed ith April, 1584, in 
retnianh line sald suit to the State district court for the parish of St. 
Mary, which judgement is a final judgment by virtue of the signa- 
ture of Tith April, ISS, it is ordered by the court that the writ 

of error issued by the circuit court of the United States, fifth 
|$) cireult and Castern distriet of Louisiana be filed, and allowed, 

and the amount of the bond to be given be fixed at one thou- 
sand dollars, and the writ of error and citation, transcript of the ree- 
ord, be gnade returnable to the Supreme Court of the L nited States 
Within thirty days from date. 


Bond for Appeal. biled Apri 21st, ISs4 


UNirep STATES OF AMERICA: 

Know all men by these presents that we, Mrs. Frances FE. Law- 
renee, a widow and a eitizen of New Jersev,and Walter R. Brashear, 
residing in the eastern district of Louisiana, are held and firmly 
bound, jointly and severally, unto Morgan’s Louisiana and Texas 
Railroad and Steamship Company and Robert B. Todd, trustee, and 
Minos T. Gordy, sheriff, in the sum of one thousand dollars, lawful 
money of the United States of Amertea, to be paid to the said Mor- 
evs Louisiana and Pexas Railroad and Steamship Company, Robert 
Bb. ‘Vodd, trustee, and Minos T. Gordy, sheriff, or either of them, 

their heirs, executors, administrators, and assigns: for which 
20) payment, well and truly to be made, we bind ourselves, and 

each of us, by himself, and each of our heirs, executors, and 
administrators, firmly by these presents. 

Sealed with our seals and dated the 21st day of April, in the year 
of our Lord eighteen hundred and eighty-four. 

Whereas the said Frances E. Lawrence having heretofore, te.wit, 
on the 21st day of April, ISS4, taken an apper| to the Supreme Court 
of the United States from and to reverse the decree rendered on the 
Lith day of April, ISst, by the circuit court of the United States for 
the fifth cireuit, holding sessions in and for the eastern district of 


ee ee 


A ne ARR 


TEXAS RAILROAD AND STEAMSHIP CO. ET AT. 4 
Louisiana, in the suit of Frances FE. Lawrence vs. M. T. Gordy, sheriff, 
and Robert B. Todd, trustee, and Margan’s Louisiana and Texas 
Railroad and Steamship Company; No. 10401 of the docket thereof: 
Now, the condition of the above obligation is that if the above- 
bounden Mrs. Frances I. Lawrence shall prosecute her said 
21 appeal to effect and shall answer all damages and costs if she 
shall] fail Lo make wood her ple il, then this obligation shall be 

void: otherwise to remain in full foree and virtue. 

(Signed) FRANCES FE. LAWRGNCE, 
By B. R. FORMAN, Her Att®y. [L. s.] 


Bond approved. 
(Signed) EDWARD C. BILLINGS, Judge. 
(Signed) W. R. BRASHEAR. § [1. s.] 


UNITED STATES OF AMERICA,  } 
; , . ~— a. Oo 
Lastern District of Louisiana, | 


Personally appeared Walter R. Brashear, who, being duly sworn, 
deposes and says that he is surety on the within bond; that he re- 
sides In New Orieans, in the eastern district of Louisiana, and ts 
worth the full sum of one thousand dollars over and above all of 
his debts and liabilities and property exempt from execution, 


(Signed) W. R. BRASHEAR. 


Subscribed and sworn before me this 2Ilst dav of April, 1854. 
(Signed) E. R. HUNT, 


lL’. S. Commissioner. 


Bond for Writ of kerror. Filed April ? 1st, 1SS4. 


Knew all men by these presents that we, Mrs. Frances E. Law- 
rence, a widow and a citizen of New New Jersey, and Walter 
22 Rt. Brashear, of New Orleans, eastern district of Louisiana, 
as sureties, are held and firmly bound unto Morgan’s Louis- 
lana and Texas Railroad and Steamship Company, Robert B. Todd, 
trustee, and Minos ‘T. Gordy, sheriff, in the full sum of one thou- 
sand dollars, to be paid to the said Morgan’s Louisiana and Texas 
Railroad and Steamship Company, Robert Bo Todd, trustee, and 
Minos 'T. Gordy, sheriff, or either of them, or their certain attor- 
nevs, executors, administrators, or assigns, to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, by these presents. 
Sealed with our seals and dated this 21st day of April, in the 
year of our Lord one thousand eight hundred and eighty-four. 
Whereas lat AY at a cireuit court of the United States, fifth judi- 
cial eireult. holding <ess1ons ith and lor the enstern district of Louis- 
lana, November term, 1S85,0n 11 February, 1554, in a suit depending 
in said circuit court, wherein Frances E. Lawrence is plaintiff and 
Morgan’s Louisiana and Texas Railroad and Steamship Com- 
23 pany and Robert B. Tedd and Minos T. Gordy —, Judgment 
was rendered against Mrs. Frances KE. Lawrence remanding 
said cause .to the State court,and the said Mrs: Frances E. Lawrence 
2—25] 


14) FRANCES E. LAWRENCE 


: . ee 3 Lee 
having Obltamed a wWriteol crror and tied a COPY. there O; mn the 
= ’ eal ge MMe ye ae a 8 
clerk's office of the said-cireuit court to reverse the Judgment in the 
“abla Morgans Louls- 


aforesaid stit atid a citation 

a 2a ee 
anand Pexas Railroad and 
| ; 


delendants, citing nied Leddy 

Supreme Court of the b41 
itty) ij rye Sent . 

Wi eenn EBeeeets GANS. 

Now. the Coucition of the at 


answerall damages and cost, 1 
the above Obiloal onto be vo 
Virtue. 

(Siened) 


(Ole bcd) 


LMERICA, 


ap 
LC NITED STATES O1 


‘i 


=. oe 


V< YWORGANS LOUISIANA AND 


rreetod to the 
] 


Steamship ( Ompanyv ane Line other 
hing them to be and appear at the 


os 


| States to be holden at Washington 


MOVE obligation Is such, that if the said 
Mrs. Frances kK. Lawrence sha 


I | prosecute hep writ Lo effect and 
f she fitl iQ make her ple it good, then 


ul: else to remain in full force and 


Mis. FRANCES k. LAWRENCE, 


B. . FORMAN, 


BIRASHIEAR. 


leasterin District (il Louisiana 


24 Personally 


, 
appcared 


Waiter Kt. Brashear, who, being duly 


sworn. de poses and says that he ts the surety on the within 


’ ’ ‘N | ‘ eo. ° o- : 

bond: Thical he resides Tn New Ortenns. mn the Custer district Of 
° ; | ’ } | ‘ ] - 
Louisiana, and is worth the full sum of one thousand doll 


‘ an “| aren oat 1h} i >? 400 ? 
clhial ath dOay ¢ clil PIS CEC OUS Gaile Lis 


§ fir . ' 
CLrenepe trode CNReCCULION, 
i 


(Syened) 


Subseribed and sworn betore 


. .% 
(Sioned) 


Bond approve 


April 71. 1SS4. 
y He [xirep STATES OF AMI 


Cireuit Court of the United 


Ddistric { 


l, Mdward KR. Punt, Ci hk Of 
for thre fifth crrenit and easter 
tify that the foregoing 2 
true. nad periect transcript 
ftogeth 3 with aj tha evidel i" 
Mrs. J renee >. ? haw Pence 
of the docket of the said court. 


ars over 
| 


bilities and property exempt from 


W. kh. BRASHEAR. 
day of April, ISS-4 
oe. ae. 


(? S. Comm’r. 


POWARD ©. BILLINGS), Judge. 


Ric’ A 


States, Fifth Cre 


hit ana astern 


it” 


CLERK s OPFPICE. 


' ks en 
Lhe circuit court of the United States 


1. district of duoutsiana. do herebv cer- 


} 1} 
- conta ahead formar a ful, complete, 


’ ¥ 
of the record and proceedings had 


oe i 4? . 
Bara. ; , ‘ 
ii ' ) ’ j 

cbf CREE i [Fan Bees 


Liisa oft the cose oO} 


Vin \] Tt Crordy sheriff. We. No. P40] 


re : ' } } ’ P . — . . : 
Witness Phan lisine ania the seal Of salad court. at the citv of Vew 


Orleans. this 19th dav of Mav. 


A. 1D. 1884. 


(Five (9) words interlined and six (6) words erased approved. ) 


ft. SS. Cyreuit Court forthe oth ¢ 


x 


t& hss rl Distric a 


ER. HUNT. Clot 


-/ 


att 


TEXAS RAILROAD AND STEAMSHIP CO. ET AL. 1] 


I, Edward C. Billings, United States judge for the eastern district 
of Louisiana, do certify that Edward [R. Hunt, whose name ts signed 
to the above certificate iis clerk of thie crreult eourt of the United 
States for the fifth cireult anid eastern district of Louisiana, Was, at 
the time of signing said certificate, and is now, the clerk of said 
court: that said certificate is in due form of law, and that full faith 
and eredit ure due to hits ofc il aAttestatlons as sueh clerk. 

Given under my hand, at the city of New Orleans, in said dis- 
trict, this 19th dav of May, A. D. 1884 

(Five 5 words interlined approved 


PDWARD C. BILLINGS, Judge. 
nar [NITED STATES OF AMERIC., &% 


The President of the United States to the honorable the judges of 
the circuit court of the United States in and for the fifth circuit, 


ee wa , , 
‘ : : / we j _ ‘ a ef ‘ ‘ ‘ Se pe 
ind hold ! Sessfons ior thie Caster) GIstrict Oi Louisiana, Greeting: 


: } } } Beas ° 

becaus ly the record ane brocecdihnes as also in tie rendition of 
] . ? n } | } ] . » | * . 
the pudement of a pica Which Is ln the sata circuit court belore you, 
or sone of vou, between Mrs. Frances Ek. Lawrence, a widow, and a 
) rritill, ate Morean’s Louisiana ana lexas 
Rati ral 7 ; y sptned It bert bb 5 [| | [ 
naddirfond aba Steatish }) Company ate wobert >. Oded, trustee, 

: wa Tl Candy ehosill af difendante ans eitiee ~ Lou 
clbied Dhilllors, Poy. =ferill, “ik eerenadahits ahead ClIZens at AUTS- 


lina, a tianifest error hath happened, to the grent damage of the 


ii — 
sald) Mrs. Frances EF. Lawrenee, as by her complaint appears, we 
being will ner that. error, if any brsatha heen, should he duly COlT- 


2 

rected and full and speedv justice done to the parties aforesaid 

: ] i; + ‘,% | | | . " > . 

mm this behalf, do command vou, 1 dgment be therein given, 
1 ? ’ e | ) 

hat then, under vour seal, distinetly and openly, vou send the 


, P : ) “a : 
record ahd proceedings atoresaid, with aii things concerning the 


. i ‘ ® ; ] 4 ‘ ; . se 
same, to the Supreme Court of the United States, together with 
this writ. so that vou have the same at Washington within thirty 


; : . i] ' | 

qavs next ensulng, Wn thi Said Supreme Court to be then ana 
| : . | ove @ , . | ;% . ~ } ’ “ : 
there held that the record and proceeds los aforesaid merge he 
spect d the said Supreme Court mav cause frirthe - be done 


} 


. . ; . - } ! ‘ 
theremn to correct that error what of 3 Vlit abd according to the laws 


; 


and customs of the United States should be dom 
Witness the LTlonorable Morrison RK. Waite, Chief Justice of the 


} Serres ‘ ! t + th | 77 Powter thy) >] e gh f \ "| : 
(;. .upreMe Ourt OF Lie Piedad Stas (nis ZIst Gav oO ; per eee 


the vear of our Lord one thousand eight hundred and eighty-four. 
U.S. Cireuit Court for the Sth Cirenit & Ea Distriet of La 
eS mw BUNS. 
f if rh ot thie / yiled States ity, nil f yuyt 
for tlhe feast ji District at Louisiana. 
oi Lndorsed | United States cirenit court. No. 10401. Fran- 
ces KE. Lawrence versus M. 'T. Gordy, sherwf, e als. Writ of 


|? FRANCES E. LAWRENCE Vs. MORGAN'S LOUISIANA AND 
te 


28 Ture Unirep STATES OF AMERICA: 
Circuit Court of the United States, Eastern District of Louisiana. 


The President of the Uonited States to Robert 1}. Todd, trustee, Mi- 
nos ‘T. Gordy, sheriff} and Morgan’s Louisiana and ‘Texas Rail- 
road Company, Greeting : : 

You are hereby cited and admonished tobeandappearata Supreme 
Court of the United States to be holden at the city of Washington 
within thirty days after the date lereof, pursuant toa writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the fifth crrenit and eastern district of Louisiana, wherein Frane/s 
i. Lawrence is plamtiff in error and you are defendants in error, to 
show CAUSE, iany there Oe. whiy th) judgment Vt nadered agninst the 
said above-named plamtiffs in error, as in said writ of error men- 
tioned, should had be corrected ana whiy speedy Justice should not 
be done to the parties in that behalf, 

Witness the Tlonorable Morrison R. Waite, Chief Justice of the 
Surfeme Court of the United States, this 21st dav ot April, In the 
year of our Lord one thousand eight hundred and eighty-four. 


? 
[Seal U.S. Cireuit Court, for the 5th Cireuit & Eastern District of La.] 


POWAKD C. BILLINGS, Judge. 


pot And Or the 2th dav of April, ISS I, SCT Y ¢ 7 il duplicate of 
original on Robert Db. Todd, trustee, defendant in error, by 


leaving the same in lis hands, in the eitv of New Orleans, 
[Seal EB. Ro Hunt, Commissioner U.S. Cireuit Court, Eastern Distriet Louisiana 
J. Bm. G. FI mao 
(" S. Marshal, 
by JNO. HL. SIMONDS, 
PYy US. Marshal, Rast. Dist. of La. 


Subseribed and sworn betore me April 25th, ISS. 
iS. - ce SAUDE, 
(oD fii SSTONe ;" ‘ef ited Nati s f srenudl f ourt. 


beastern District of Louisiana. 


And on the 26th day of April, ISS, served a duplicate of origimal 

; Sat ' » des ae? , , 
on Morgan's Loutsiana and ‘Pexas Ratlroad Company, defendant in 
error, by leaving the same in the hands of A. C. Hutchinson, the 


} 


president of said company, in the cliv of New Orleans. 

;™ nl 2 I Hunt. Comuiissionel! l s (‘ireuit ¢ tig @ boasts a [)i-t: c*t I tiistnarin 

J. &. Gh, PET min. 
{" N. Marshal. 

Dv JNO. TE. SIMONDs, 
D'y U.S. Marshal, East. Dist. ef La. 
Subsertbed and sworn before me April 28th. TSS 4. 
Me Ge) Gb w 


( oninissioner l nated Slates (speonat (wurt 


f 
. 


beast rid District of Louisiana. 


Endorsed: United States circuit court, eastern district of La. No. 


: 
| 
‘ 


TEXAS RAILROAD AND STEAMSHIP CO. ET AL. 


10401. Franeis E. Lawrence, plaintiff in error, vs. M. T. Gordy et 
al.. defendants in error. Citation to defendants in error. Marshal's 
return. Received Apr. 25, 1884, by the U.S. marshal. No. —. 
U.S. circuit court, eastern district of Louisiana. Filed April 28, 
Iss4. Kk. R. Hunt, clerk. 


Ou Tue UNITep STATES OF AMERICA: 
Cireuit Court of the United States. Eastern District of Louisiana. 


The President of the United States to Minos =. Gordy, sheriff, 

Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme (Court of thie Lo nited states to be holden at the city of Wash- 
ington on the within thirty days after the date hereof, pursuant toa 
writ of error filed in the clerk's otlice of the cireuit court of the 
United States for the fifth cireuit and eastern district of Louisiana, 
wherein Frane/s Ek. Lawrence is plaintiff! in error and you are de- 
fendant ith error, to show CHUSse, if iLth\ there be. whiv tha judgment 
rendered against the said plaintiff in error, asin said writ of error 
mention dL, should not be correeted and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Llonorable Morrison lt. Waite, (Chief Justice of the 
Supreme Court of the United Siates, this 21: day of April, in the 
vear of our Lord ole thousand elalit hundre and elhty-four 
fSeal U.S. Cirenit Court for the 5th Cireuit & Kastern District of La 


EDWARD ©. BILLINGS, Judge. 


o1' I. Minos T. Giordy, sheriff of St Marvy, acknowledge servy- 
ce of this citation to answer 'wrill of error in Supreme (‘ourt 
of the United States in ease of Frances IE. Lawrence vs. Minos T. 
Gordy, sheriff, ef als., No. 1O401, U.S. cireuit court. 
) MINOS T. GORDY, Sheriff. 


t 
| 
i 


|, Joseph W. Lyman, a notary public in and for the parish of St. 
Mary, Louisiana, do certity that on this 2d day of May, 1SS4, per- 
sonally Cue and appeared Minos Zz, Crordy, sheriff, who is known 
to ie, and who acknowlk dged thy.a! hie had sjoned the fore vomng iec- 
ceptance of service of citation. 

" [Seal of S. W. Lyman, Notary Public, Parish of St. Mary, La.) 

J. W. LYMAN, 
Notary Public. 


[ Endorsed :] United States cireuit court, eastern district of Louis- 
iana. No. 10401. Franess FE. Lawrence, plaintiff in error, vs. M. 
T. Gordy ef a/s., defendants In error. Citation to Minos T, Gordy, 
sheriff. Marshal's return. Filed May 6th, 1884. E. R. Hunt, 
clerk. 


Endorsed on cover: E. Louisiana C.C. U.S. No. 251. Frances 
EK. Lawrence, appellant and pl if in’ error, vs. Morgan’s Louisiana 
and Texas Railroad and Steamship Co. and Robert Bb. Todd, trus- 
tee, & Minos T. Gordy, sheriff. Filed 25d May, 1854. 


SUPREME COURT oF THe UNITED STATES 


No. 251. 
OCTOBER TERM 1886, 


Mrs. FRANCES E. LAWRENCE, APPELLANT 
AND PLAINTIFF IN ERROR 


versus 


MORGAN’S LOUISIANA anp TEXAS RAIL 
ROAD AND STEAMSHIP COMPANY and 
ROBT. B.. TODD, Truster, and MINOS 
T. GORDY, SHERIFF. 


Brief for Plaintiff in Error and Appellant. 


| B. R. FORMAN, 
Attorney for Plaintiff in Error and Appellant. 


April 12th, 1887. 


Henry Powers’ Print, 27 Commercial Alley N. O. 


SUPREME COURT or THe UNITED STATES 


No. 251. 


OCTOBER TERM 1886. 


Mrs. FRANCES E. LAWRENCE, ApPPeLLAnt 
AND PLAINTIFF IN ERROR 


VETSUS 


MORGAN'S LOUISIANA ann TEXAS RAIL 
ROAD AND STEAMSHIP COMPANY and 
ROBT. B. TODD, Truster, and MINOS 
T. GORD Y, SHERIFF. 


Brief for Plaintiff in Error and Appellant. 


Tho plaintiff, a citizen of New Jersey, claims to 
be the owner of valuable lands in the parish of St. 
Mary, Louisiana, sets forth her chain of title and 
avers that defendants had caused her lands to be 
seized and advertised to be sold by the Sheriff of 
St. Mary, under a writ of fieri facias against Robert 
B. Lawrence. The. defendants are all citizens of 


Louisiana. 


» 


She obtained an injunction in’ the State Court 
under the State practice against the sale of her 
property by the sheriff. On 31 May, 1883, there 
thus arose “a suit of a civil nature pending in the 
State Court where the matter in dispute exceeded 
five hundred dollars and in which there was a con- 
troversy between citizens of different states,” and in 
which the plaintiff was a citizen of New Jersey and 
wll of the defendants were citizens of Louisiana— 
clearly within the letter of the Act of Mareh 35rd, 
LS75. 

On Ist June, 1SS5, the Judge of the State Court, 
on proper petition and bond, ordered the removal 
of the cause to the United States Circuit Court, 
Kastern District of Louisiana, (printed record, pp. 
4 and 5), 

The record was filed and counsel for defendants 
moved to remand the case to the State Court “ be- 
cause this is an injunction suit against the process 
of the State Court,” (pp. 6 and 7), and the district 
Judge on 7th April, 1884, on this ground remanded 
the cause, and from the decree or judgment re- 
manding the cause, this appeal and this writ of 
error are prosecuted. 

The pleadings had not been reformed in the Fed- 
eral Court to make it either a distinctively equity 
suit or one at law, and out of abundant caution, we 


prosecuted both a writ of error and an appeal. 


+? 
P 


The cases of Bondurant vs. Watson, 103 U.S. 

281; and Kern vs. Huidekoper, ib. 485, seem con- 

* clusive of the only question in the case and that the 

| judge below erred in remanding the case. We 

| therefore pray the judgment or decree of 11th April 

1SS4. remanding this case to the State Court be 

| reversed, and the lower court be directed to rein- 
| state and proceed with the case. 

Respectfully submitted, 
B. R. FORMAN, 
Attorney for Plaintiff in Error and Appellant. 


April 12th, 1887. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1886, 


No. 251. 
FRANCES E. LAWRENCE, Appe.s.ant, Etc.. 
MORGAN'S LA. & TEXAS R. R. & STEAMSHIP CO.. Er Ans. 
BRIEF FOR DEFENDANTS 


STATEMENT. 

This suit involves the question of the right of removal of a cause 

from a State toa Federal Court. The Federal Court ordered that 

it be remanded to the State Court. whence it originated. and 
plaintiff appealed. 

The Morgan Company, one of the defendants herein, is the 

owner of a judgment rendered by a State Court in the suit of 


Robert Todd vs. Robert BE. Lawrence. Under the judgment, 


certain real estate had been seized and was advertised for sale. 


Frances E. Lawrence, alleging ownership of the property, insti- 
tuted suit in the State Court to enjoin the sale. An examination 
of the record (p. 3) will show that no legal order was made or 
writ of injunction actually issued before the removal of the cause. 
The plaintiff swore that the Judge was absent, yet, on the next 
day, the Judge signed the order for the removal of the cause. 


n 


cn 


The paper, entitled an order. was signed by the clerk of the 
Court, it orders “that an order and writ of injunction issue.” ° 
The order for the removal of the cause was signed on the Ist 
of June, the sale was to have taken place on the 2d of June. No 
writ issued, the sheriff waived service, but nothing was done as to 
either of the parties to the suit. Bond for the injunction was 
filed June Ist. 1883, and on the same day the District Judge 
signed the order for the removal. (Record pp. 4.5). The plain- 
tiff praved that Robert Todd, and the Morgan Company be 
enjoined but they were not enjoined, when the cause was re- 
moved, nor was the sheriff legally enjoined, as no order for the 1s- 


suance of writs was properly made. 


ARGUMENT. 

From the faets of this case it seems clear that. though the 
sheriff did not assume the responsibility of proceeding With the 
sales and whatever might have been the intention of the plaintiff, 
the proceeding to enjoin the sale had not been legally consum- 
inated’ when the cause was removed. 

[n the case of Haines vs. Carpenter (91 U: 8. 254), this Honor- 
uble Court said: “In the first place, the great object of this suit 
is to enjoin and stop litigation in the State Courts and to bring 
all the litigated questions before the Cireuit Court. This is one 
of the things which the Federal Courts are expressly prohibited 
from doing.” See also Diggs vs. Keith,4 Cranch. 179. 

This case differs from that of Bondurant vs. Watson (103 U.S. 
p. 281). In that case the writ of injunction had issued and the 
lefendant was endeavoring to set it aside, when the case was re- 
moved. Tere the plaintiff is seeking to enjoin and, before 
eflecting his purpose, removes his cause to the Federal Court. 
Under the Act of Congress of 1793 (Revised Statues, Section 720), 
the Federal Court is powerless to consummate the necessary 


‘* 
proc Ceaings, 


” 
J) 


The case clearly comes within the letter of the language of this 
Court in the Bondurant case, before referred to (103 U.S. 288), 
when it said, “if Watson had filed his petition for injunction in 
the State Court, and before it was allowed, had petitioned for a 
removal of: the cause to the Circuit Court with the design of ap- 
plying to that Court for an injunction, the objection to the re- 
moval would have force.” 

For these reasons the Judge of the Cirenit Court remanded 
the cause. 

Respectfully submitted, 
HENRY J. LEOVY, 


Of Counsel for Defe ndiants. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, I-65. 
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NEW JERSEY STEAMBOAT COMPANY VS. LEONARD H. BROCKETT. 


1 Summons. 
Supreme Court. 


Lreonarp A. Brockett, Plaintiff, 
against 
THe NEw Jersey SteamMBoat Company, Defendant. 


Trial desired in Herkimer county. 


To the above-named defendant: 

You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in Cisse ot vour failure to appear or atswer judgement 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated February 25th, 1880. 

EUGENE E. SHELDON, 
Plaintiff's Attorney. 


Office address: Little Fails, Herkimer county, New York. P.O. 
address: Little Falls, Herkimer county, New York. 


Supreme Court, Ilerkimer County. 


Leoxnarp A. Brockerr, Plaintiff, 
3 against 
Tne New Jersey StTeampoar Company, Defendant. 


The plaintiff complains of defendant and alleges the following 
facts constituting his cause of action, viz: The plarotilt alleges, Upon 
his information and belief, that the defendant is a corporation and 
has been such ever since IS74, and was such for many vears prior 
thereto. And plaintiff further alleges that the defendant is a cor- 
poration daly organized under and by virtue of an act of the Legis- 
lature of the State of New Jersey, entitled An act to incorporate the 

New Jersey Steamboat Company, approved March 2nd, 1854, 
2 and the laws of the said State of New Jersey supplementary 
thereto and amendatory thereof, 

And plaintiff further alleges that the defendant is, and was at the 
times hereinafter mentioned, a common carrier of freight and pas- 
sengers by means of steatnboats called “The People’s Line,” navi- 
gating the Hudson river between the cities of Albany and New 

‘ork; that the defendant, on the 7th day of July, 1875, had in its 
possession and under its control, and was regularly using in its busi- 
ness of a common earrier, as one of “ The People’s Line,” the steam- 
boat called Dean Richmond. 


That on the evening of July 7th, 1875, defendant, at Albany, by 


means of its servants, in consideration of. the price of a deck pas- 
sage, Which plaintiff then and there paid defendant, contracted to 
earry plaintiff as a deck passenger on said boat from Albany to New 
York, and then and there, in consideration of the payment afore- 
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2 THE NEW JERSEY STEAMBOAT COMPANY VS. 
suid to defendant, received plaintiff on board said boat, and under- 
took and promised plaintiff and became bound to carry plaintiff 
safely from Albany to New York on said boat during the night of 
July 7th and Sth, 1875, and undertook and promised, and became 
bound and was obligated Lo plaiaitill, that the defendant, its servants, 
agents, and emplovees on said boat, should not needlessly injure 
plaintiff while engaged in the discharge of their duties. 

That the defendant failed to perform and violated its contract 
with Doar and failed to keep and py rform and discharge the 
aforesaid obligations and duty of defendant to plaintiff, and defend- 
nt, Onn thy COMULPAPY thereof, by its servants and employees on said 
boat, did pypare the plamtut greatly ckbiai needlessly on the evening 
of July ath, IS4 » Ol} sriid bout during its Passa ee from Albany lo 
New York, and then and there wrongfully broke, crushed, and dlis- 
located the bones of plaintiffs right shoulder and adjacent thereto, 
and wronetully wounded, bruised, and injured the muscles, nerves, 
and tendons mn and about plamtiff's rielit shoulder; that the cir- 
cumstances of said iyury lO plarmatif by defendant, more particu- 
larly state do are ils follows . 

The defendant had a regulation or rule that deck passengers 
should not be allowed on a certain part of the deck of said boat, 
where some freight Was bemeg carried, and one of defendant's ser- 
Vants, candied oa watchman, whose name is unknown to plaintiil, 
was charged by defendant with the duty of enforcing the aforesaid 
regulation. The plamtiff bad no notice of said regulation, and, sup- 
posing he hada vielit to do so, lay down pon the Lop of certain 
bales of froieht. The aforesaid watclimian, in the course of his em- 
plovinent by defendant, and in enfercing the regulation of defend- 
ant, finding plaintiff on said bales, wrongfully seized hold of plain- 
Hil and, with great and unnecessary violence, threw plaintif® from 
the top of said bales of goods down upon, among, and by some 

heavy barrels, and thence to the floor, whereby plaintiff's 
» rieht shoulder, ane the bones thereof anal thre reabouts were 

broken as aforesaid, and the muscles, tendons, and nerves 
thereof were bruised and mangled. 

That while plaintiff was rising from the floor defendant's servant, 
the said watchman, pushed plaintil violently, and after plaintiff 
had got upon tis feet said watchman and another of defendant's 
“Prvabts pushed piaintith with great and hbhecessary violence to 
threat part of the said deck where, by defendant's satd regulations, 
deck pitssengers were allowed. And plaintiff alleges that the afore- 
suid acts of defendants servants were performed in obedience to the 
regulations of defendant and to carry out the same, and in’ the 
course of their employment by defendant; and that said acts were 
the acts of defendant and were wholly wrongful towards plaintiff 
and in vielation of plaintuth’s contract with defendant: and that 
said acts were done ina brutal, savage mahher and with great and 
wholly unnecessary violence. | 

That by reason of the aforesaid injuries so inflieted by the de- 
fendant through its servants, and the violation of defendant's con- 
tract and duty aforesaid, plaintiff has been put to great expense in 
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surgical attendance in endeavoring to cure his said hurt; that the 
said hurt is and always will be,as plaintiff is informed and believes, 
incurable; that plaintiff has, ever since said hurt was received, ex- 
cept at slight intervals, suffered great pain from said hurt, and is 
almost constantly suffering pain now from said hurt, and will, as 
plaintiffis advised and believes, continue to suffer great pain from 
said hurt for a long time to come. 

That by reason of said injuries received from defendant, and the 
Violation of the defendant’s contract in the aforesaid Injuries and 
unwarranted treatment of plaintiff by defendant, the plaintiff's 
right arm was made useless and the right shoulder joint destroved, 
and the said right shoulder joint and arm will always be and re- 
main useless and destroyed, and by the aforesaid injuries in plain- 
tiif’s arm and shoulder a diseased and unhealthy condition of the 
nerves, bones, and muscles and tendons of plaintiff's right shoulder 
and arm has been induced and from said injurtes has resulted, so 
thist by the destruction of the said shoulder joint, or a great portion 
thereof, the Upper bone of the plamtill’s rivht arm will become, and 
alwavs be, separated from the shoulder at the joint, and the injured 
and diseased condition of plaintiff's nerves resulting from the afore- 
said injuries has extended and extends throughout plaintiff's right 
side, producing severe pain, which plainti? 1s advised will continue 
along time; that by reason of the aforesaid injuries the plaintiff 
has been, still is, and always will be, unable to labor with and have 
the use and enjoyment of Ins arm. And plaintiff alleges that by 
reason of the facts before stated plaimnti th has been damage doin the 
sum of twenty-five thousand dollars, for which sum = plaintiff de- 
mands judgment against defendant, besides costs of this action. 

MUGENE KE. SHELDON, 
Plaintifi’'s Attorney, Little Falls, N.Y. 


: STATE OF New YorK, | 

Herkimer County, | wii 
Leonard A. Brockett, being duly sworn, says that he ts the plain- 
tiff; that he has heard read the foregoing complaint and knows the 
contents thereof; that the said complaint is true of his knowledge, 
except as to the matters therein stated to be alleged Upon Informa- 
tion and belief, and that as to those matters he believes it to be true. 


L. A. BROCK ETT. 


Sworn to before me this 25th February, A. D. 1880. 
) GEO. A. HARDIN, 
Justice Supreme Court. 

State, Ciry, & County of New York, ss: | 

Ernest Young, Jr., being duly sworn, says that on, the 27th day 
of February, 1580, at pier 41, North river, in the city of New York, 
N. Y., deponent served the within summons & complaint on the de- 
fendant by personally serving W. W. Everett, who is the president 
of the corporation defendant, by personally delivering to & leaving 
with the said W. W. Everett a copy of each said summons and com- | 


ANAS RNA ARE I RS I am - . ASR aN a 


| THE NEW JERSEY STEAMBOAT COMPANY VS. 


plaint, and deponent says he knows the person so served to be the 
president of said corporation defendant, and that plier 41, N. Riyer 
St., Is the principal place of business of said defendant, and that de- 
ponent is over 18 years old. : 
ERNEST YOUNG, Jr. 
Sworn to before me this 27th February, 1SS0. . 
HOWARD CAMPBELL, 
Notary Public, N. Y. Co. 


[ Endorsed :] “ Plaintiff's summons & complaint.” Filed Nov. 9, 
1S5v. 


_ 


5 i Supreme Court, Herkimer County. 


Leonarp A. Brockerr 
against 
Toe New Jersey SreaAMBOAT COMPANY. 

The defendant, answering the complaint herein, respectfully shows 
to the court: 

That the defendant admits the allegations in the first and second 
folios of the complaint, and alleges on information and belief that 
the plaimtil Isa resident and a citizen of the State of New York. 


The defendant alleges that the pli ritith pound for a deck passage, 


and it) received him on its boat as a deck passenger for passage to 
New York on a certain part of the boat allotted to deck passengers, 
as was Well known to the plaintiff, and subject to long-established 
rules and regulations of the defendant, including that mentioned 
In the complaint, of which the plaintiff had due and full notice ; 
that the said rules and regulations were reasonabie, and the defend- 
ant’s officers and crplovees on the said boat were charged with the 
duty of enforcing them in a reasonable and proper way, without 
Ulinecessary force or viol hee, and the said rules and regulations and 
the officers and emplovees of the boat in uniforni were well known 
to the plaintif; that the plaintiff did not remain on the part of 
the boat allotted to deck Diasschnecrs, and did not obey the said rea- 


_ 


sonable rules and revulations of defendant, birt refused so to do, and 
contrary to the peace, quiet, good order, and safety of the said boat 
and its Passcheers, made a disturbance on the said boat, and the de- 
fendant neither used nor authorized any undue or unnecessary force 

or Violence in the enforeement of the aforesaid rule and regu- 
6 lations, but the contrary thereof, and the plaintiff was not 


Injured by any of the defendant's officers, employees, or agents, . 


as alleged in the complaint. 

That the defendant has no knowledge or information sufficient to 
form a belief as to the plaintiffs alleged injuries, sulfering, or dam- 
age, or as to any allegation in respect thereto in the complaint con- 
tained. 

That the defendant denies each and every allegation of fault, neg- 
lizence, or improper conduct on the part of the defendant, its agents, 
or servants In the complaint contained, and alleges that any injuries, 
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suffering, or damage to the plaintiff were caused solely by the fault, 
negligence, improper conduct, and violence of the plaintiff, and, 
except as hereinbefore admitted or denied, the defendant denies 
each and every allegation in said complaint contained. For aseeond 
and further defense, the defendant further alleges that the cause of 
action alleged in the complaint accrued more than three years be- 
fore this action was commenced, and that this action was not com- 
menced within the period after the said alleged cause of action 
accrued provided and limited by law. 

Wherefore the defendant prays that the said complaint may be 
dismissed, with costs. 

W. P. PRENTICE, 
Attorney for Defendant. 
City aANp County or New York, 8s: : 

W. W. Everett, being duly sworn, says that he is the president of 
the defendant in the above-entitled action; that the foregoing answer 
is true to the knowledge of deponent, except as to the matters therein 
stated to be alleged on information and belief, and as to those mat- 
ters le believes it to be true. 


W. W. EVERETT. 


Sworn before me this 24th day of April, ISSO. 
ALDERT H. BANCKER, 
Notary Public, N. Y. Co. 


(Endorsed:) Answer. Filed Noy. 15, 1880. 
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Supreme Court, County of Herkimer. 


LeEonARD A. BrockETT 
ag st 


Tue New JerRseEY STEAMBOAT COMPANY. 


Upon the affidavit of W.P. Prentice and Eaton J. Richardson 
herein, the petition and bond filed in the clerk’s office of the county 
of Herkimer, copies of which are hereto annexed, and all papers, 
pleadings, and proceeding herein, it is ordered that the plaintitf show 
cause at the special term: of this court, to be held at the court-house 
in the city of Utica, on the 26th day of October, 1SS0, at the opening 
of the court, or as soon thereafter as counsel can be heard, whi an 
order should not be entered herein accepting the said bond and se- 
curity offered by the defendant and removing this cause to the United 
States circuit court for the northern district of New York, and direet- 
ing that the court proceed no further in this cause, but that all pro- 
cecdings therein be staved, and further directing the clerk of this 
court to return the record in this suit to the clerk of the United States 
circuit court for the northern district of the State of New York, and 
to furnish to the defendant, on demand, a copy of the record in this 
sult. 

And for such other and further relief or order as to the 
S court may seem Just and proper. And because of the facts 
stated in the said affidavit, and sufficient reason therefor ap. 
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pearing to the court, it is further ordered that service of this order 

with COP sof said affidavits, petition, bond. XC., in less than eight 

days be sufficient, to wit, let such service be made on or before the 

22 day af ¢ ctober, 1SSO, as & for suflicient service of the same. 
Dated October 21, LSS0. 


M. I. MERWIN, 


A. S. ie 
9 Supreme Court, County of Ilerkimer. 
LeonaAkp A. Brocket 
aad st 


The New Jersey STEAMBOAT COMPANY. 


OxNEIDA COUNTY, 85° 
Maton J. Richardson, being duly sworn, savs that he is one of the 
law firm of Richardson, Adams & Mann, having an office in Utiea, 
in sid COUNTY, wlio received this morning the uflidavit of cit [t's 
att'y herein, and copies of the def’ts petition and bond for the re- 
moval of this action 7e the cirenit court of the United States for the 
northern district of New York, & « proposed order to show cause, as 
therein provided, deemed a part of this aflidavit, for the use of the 
application, Deponent Welt to the clerk's oflice of llerkimer 
county and found that the original petition and bond, of which the 
annexed ire COPICS, were duly tiled iN) Salil clerk s otiice ol llerk1- 
mer COUNTY Ol the l6ch day of October. TSS. Det t's “tty trrane lv 
sent notice of hiotion, with copes vl pit tition, bore, W uffidavit an- 
nexed, Lo the sherill ot llerkimer COUNTY lo serve on ugene kK. 
Sheldon, lesq., pl it’s att'v herein, who resides & has his office at 
Little Falls, in said county of Herkimer. Said notice of motion is 
hereto annexed and made a part of this affidavit. Oct. 19th, 
1ss0, said sheriff! of Herkimer county wrote the def’tUs att’y. 
enclosed I return papers, they having reached me too late to 
10 serve Oli Monday (vesterday ). Such seemns to be the reason 
why the motion papers failed to he served 1 time tor the 
special term in the notice mentioned, and it is claimed & submitted 
that such unavoidable omission of timely service Is a special & sufli- 
cent reasokl for an order. to show Cause, like the proposed annexed 
order, requiring a shorter notice than eight days for the application 
mentioned, A no previous application lies been made hor such 
order. ‘The present condition of this action is thatit is at Issue by 
answer to the complaint herein & not yet tried, and the time ap- 
pointed for holding the next trial term & circuit where the action Is 
triable, viz, in the county of Tlerkimer, is the Sth day of Novem- 
ber, ISSO, at the court-house, in the Village of Ilerkimer, and Justice 
Merwin is appointed to hold such circuit. Deponent’s firm has to 
send to Syracuse to procure the approval ol said bond by Justice 
Noxon, because of the absence of Justice Merwin from Utiea. 
KJ. RICHARDSON, 
Sworn to before me October 21, 1SS0. 
WAM. TOWNSEND, 
Notary Public in and for Oneida County, N. ¥ 
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SHerire’s Orrice, Herkimer, N..Y., Oct. 19th, 1880. 
W. P. Prentice, att’y, Ke. 
Dear Sin: Enclosed I return papers, they having reached me too 


late to serve on Monday (yesterday). 
Respectfully yours, D. C. PAINE, Sheriff. 


1] Supreme Court, County of Herkimer 


Leoxnarp A. Brocket 
against 
Ture New Jersey STEAMBOAT COMPANY. 


Sin: Take notice that upon the affidavit, a copy of which is here- 
with served upon you, upon the petition and bond tiled in the clerk’s 
office of this court, coples of which are annexed hereto, upon the 
pleadiags and all the papers and proceedings herein, this court will 
be moved, at the next special term thereof, to be held at the court- 
house in the city of Utica on the 26th day of October, 1850, at the 
opening of the court, or as soon thereafter as counsel can be heard, 
that it grant an order accepting the said bond and security offered 
by the defendant and removing this cause to the United States cir- 
cuit court for the northern district of New York,and that this court 
procecd no farther in this cause, but that all proceedings therein be 
stuved, and further directing the clerk of this court to furnish to the 
defendant on demand a Copy of the record in this suit, or such fur- 
ther order or relief as the court may grant in the premises. 

Dated October 16th, 1SS0 

Yours, XC., WV. P. PRENTICE, 
Attorney for Def't. 


To Eugene KE. Sheldon, Esq., attorney for pVIF. 


(Indorsed:) Affidavits. Notice of motion, &c., to remove cause, €e, 
}2 Supreme Court, County of Herkimer. 


Leoxnarnp A. BrocketTr 
vs. 
Tue New Jersey STEAMBOAT COMPANY. 
Ciry AND County of New York, 8s: 

W. B. Prentice, being duly sworn, says that he is the attorney for 
the defendant herein: that this is a suit at law ofa civil nature: that 
issue Was joined herein Dv service of defeudant’s answer on or about 
April 24th, ISSO; that the said action Is now pending In this court 
and has not vet been tried, and that the term of said court in. said 
county of Herkimer, which will begin on the Sth day of November, 
ISSO, is the first term of said court after issue joined at which the 
said action eould be first tried, 

That the defendant has executed a petition for the removal of this 
cause into the cireuit court of the United States forthe northern dis- 
trictof New York,andalsoa bond, with good and sufficient sureties, all 
as required by the 3d section of chapter 157 of the act of Congress 
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of the United States passed March 5d, 1875, which have been or will 
be filed in this court in the clerk’s office of the county of Herkimer, 
of which said petition and bond copies are hereto annexed, ° 
That the sum sued for and in dispute in this action exceeds 
five hundred. dollars, exclusive of costs: that at the time 
13 said suit was begun the plaintif was, and now is, a citizen of 
the Stateof New York, and the defendant wasand now isa cor- 
poration incorporated under the laws of New Jersey and a citizen 
of suid State of New Jersey. 
W. P. PRENTICE. 
Sworn [to] before me this 15th day of Oct., LSSO. 
ALDERT H. BANCKER, 
Notary Public, N. Y. Co. 


wee 
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LeoxaArnp A. BROCKETT 
ag st 
Tue New Jersey STEAMBOAT COMPANY. 


The petition of the New Jersey Steamboat Company, the defend- 
ant herein, respectfully shows to the court: 

Phat. sthe ubove-entitled action Wiis Ly ful against if in the Su- 
preme court, county of [Lerkimer, and State of New York, by service 
of the suinmens and complaint herein upon it on or about the 27th 
day of February, ISSO, and that issue was joined by service of de- 
fendant’s answer on or about April Yith, ISso, 

That the said action is now pending in said court and has not 


’ 


vel been tried, and that the term of said court in said COUNTY of 
Herkimer which will begin on the Sth day of November next 1s 
the first term of said court after issue Joined at which the said action 
could be tirst tried. 

That this isa trial at law of a civil nature to recover damages 

for allegwed minries to plamtif alleged ip have been received 

lo While pot one ol the defendant's boats, 

That at the time said suit was begun the plaintiff was and 

now is a citizen and resident of tie State of New York, and the de- 

fendant was at said time and now is a corporation duly organized 

under and pursuant to the laws of the State of New Jersey and a 
citizen of sad State of Nt W Jersey. 

That the matter in dispute in said suit and for which said suit is 
brought exceeds the sum of five hundred dollars, exclusive of costs, 
and the defendant hereby offers William W. Everett. of Cornell, 
New York, and Eli Benedict, of the city & State of New York, as 
sureties for its entering in the cireuit court of the United States for 
the northern district of New York on the first dav of its then next 
session (or before) a copy of the record in such ‘suit and for paying 
all costs that may be awarded by the said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and also for there appearing and entering special bail in 
such suit if special bail was originally required therein, and for its 
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complying in all respects with the provisions in the premises 
16 of the judic-ary act of the Congress of the United States con- 

cerning the removal of causes from the State courts to the 
United States circuit court, passed Mareh 3rd, 1875. 

Wherefore the defendant prays this honorable court that the said 
suit be removed into the circuit court of the United States for the 
northern district of New York, and that this court proceed no farther 
In the premises. 

Dated October li4th, 1880. 

THE NEW JERSEY STEAMBOAT 
COMPANY, | 
By RUSSELL P. CLAPP, Sec’y. 


STATE OF New YORK, -E 
y* P - , . > SS . 
City and County of New York, | 


Russell P. Clapp, being duly sworn, says that be is the seeretary 
of the New Jersey Steamboat Company, the petitioner named inthe 
foregoing petition ; that the said pelition is true to the knowledge 
of deponent, except as to the matters therein stated to be wlleged on 
information and belief, and as to those matters he beleves it to be 
true 


RUSSELL P. CLAPP. 


Sworn to before me this lith day of October, ISSO. 
17 ALDERT H. BANCKER, 
Notary Public, N. Y. Co. 


(Endorsed a . Petition to remove cause.” Dated Oct. 16, 1880, 


LS — Inde mnity Bond. 


Know all men by these presents that we, The New Jersey Steam- 
boat Company, William W. Everett, of Carmel, Putnam county, 
New York State, and Eli Benedict, of the city, county, and State of 
New York, are held and firmly bound unto Leonard A. Brockett in 
the sum of five hundred dollars, lawful money of the United States 
of America, to be paid to said Leonard A. Brockett, his heirs, exee- 
utors, administrators, or assigns; for which payment, weil and 
truly to be made, we bind ourselves,— heirs, executors, and adminis- 
trators, Jointly and severally, firmly by these presents. Sealed with 
our seals and] dated the fourteenth day of October, one thousand 
eight hundred and eighty. The conditions of this obligation is such 
that if the said The New Jersey Steamboat Company, defendant in 
a suit now pending in the supreme court, county of Herkimer and 
State of New York, shall enter in the United States circuit — for the 
northern district of New York, on or before the first day of the then 
next session or term of said circuit court, a copy of the record in said 
suit of Leonard A. Brockett, plaintiff, against The New Jersey Steam- 
boat Company, defendant, and shall pay all costs that may be 
awarded by the said circuit court if said court shall hold that the 
said suit was wrongfully or improperly removed thereto, and also 
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shall appear in said cireuit court and enter special bail in 
19 such suit, if special bail was originally required therein, and 
shall comply in all respects with the provisions in) the prem- 
ises of the judiciary act of the Congress of the United States con- 
cerning the removal of causes from the State courts to the United 
States circuit court, passed March 3d, 1575, then this obligation to 
be vold. and otherwise to remain in full foree and elfect. 
NEW JERSEY SFEAMBOAT CO., 
By W. W. EVERETT, Pres. 
WwW. W. BV Beem s. 
KLE BENEDICT. 
[n presence of— 


A. H. BANCKER. [t. 8] 


STATE OF New YorkK, | 
City and County of Ne ‘Lh bork. } 


- an. 


William W. Everett and Eli Benedict, being duly and severally 
sworn, do severally depose and say, the satd William W. Everett 
that he is a freelholder in the State of New York and oa resident 
ther bhi. una Is worth the Stit oft five hundred dollars over all the 
debts and abilities which he owes or has ineurred end exclusive 
of property exempt by law from levy and sale under an execution . 
and thie said Bli Benedict, that he is a resident and freeholder in 
said State of New York, and is worth the sum of five hundred dol- 
leurs over all the debts anal linbilities which he OWes or leas incurred 
and exclusive of property exempt by law from levy and sale under 
ah execution, 

WwW. W. BV BEBE & 
ELI BENEDICT. 


Severally sworn to before me this: 14th day of Oetober. ISSO. 
i & ALDERT H. BANCKER. 
Notary Public. N\ g (0. 
CouNnTY OF NEW YORK, 88: 


())) this JA4th day ot Oetober. ISSO, before Tle personally came 
William W. Everett and Eli. Benedict. to me known. and known to 
me to be the same persons described in and who executed the fore- 
voing Instrument, and severally acknowledged that thev executed 
the same 
i. 8.1 ALDERT H. BANCKER, 

Notary Publie. ~~. th. 


() Cousty or New York, 82: 


Qn this ldth day of October, ISSO, before me, personally came 
William W. Everett, the president of the New Jersey Steamboat 
Company, with whom T am personally aequainted, who, being by 
biie duly SWorl, did say that he Wis president of said New Jersev 
Steamboat Company ; that the seal affixed to the foregoing Instrn- 
ment was the corporate seal of said company; that it was affixed 
thereto by authority of the board of directors of said company, and 


LEONARD H. 


BROCKETT. 


that he signed his name thereto by lke authority as president of 

said company. 

iL. S.] ALDERT H. BANCKER, 
Notary Publie. N. Y. Co. 


The within bond is approved this 15th day of October, 1880. 
Dated Oct. 16, 1550. 
; JAMES NOXON, 
Justice Supr Court. 


2] Ata special term of the supreme court, held at the court- 
house in Utica, in and for the county of Oneida, on the 
26th day of October, 1SS0. 
Present: llon. M. H. Merwin. justice. 


LEONARD IL. Brockett 
is. 
Tur New Jersey STEAMBOAT COMPANY. 


A motion on an order to show cause heretofore granted why this 
action should not be removed from the State court to the United 
States cireuit court for the northern district of New York, ete., having 
come on for argument,and the defendant having filed in this suit in 
this court,on the 16th day of October, 1SS0,its petition praving for the 
removal of this cause to the said U.S. cireuit court, and filed there- 
with a bond with good and sufficient sureties for its entering in said 
cireult court a CODY of the record herein, ete., and for colplying In 
all respects with the provisions in the premises of the act of the 
Congress of the United States concerning the removal of, causes 
from the State courts to the United States cireult court, passed 
March 3d, 1875: Now, upon reading and filing the affidavit of W. 
l’. Prentice and Eaton J. Richardson annexed to said order to show 
cause, and Upon said petition and bond, and it appearing to the sat- 
: Isfaction of this court that this suit was begun by a citizen of the 
; State of New York against a citizen of the State of New Jersey, 
: that the matter in dispute herein exceeds $500, exclusive of costs, 
} and that this application is made before the first term of the court 
7 at which this cause could be first tried, and after hearing Mr. E. J. 
a Richardson, for the defendant, in support of said motion, aud E 
| Sheldon, for plaintiff, in opposition thereto,and on motion of W.P. 
: Prentice, attorney for the defendant— 

Order d, That the said bond and sureties offered by the defendant 
be, and they hereby are, accept 7 and approved ; that the State Court 
proceed no further in this cause; that this cause be removed into 
the circuit court of the United States in and for the northern dis- 
trict of New York, and that all further proceedings herein in the 
State court be, and are hereby, staved. 

It is further ordered that the clerk of this court return the record 
in this suit to the clerk of the United States cireuit court for the 
northern district of New York, and furnish to the defendant, on de- 
mand, a copy of the record in this suit. 


eal 
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And it is further ordered that, if not already filed, the plaintiff, 
within five days after the service of a copy of this order, file the 
summons and complaint in this action, and the defendant file the 
answer thereto in the office of the clerk of the county of Herkimer, 
to be returned as parts of the record in this suit aforesaid. 

uter. 


Filed and entered Nov. ), LSSU. 
A COPY. 
a eI PALMER M. WOOD, Clerk. 


(Endersed:) “Copy fot | order accepting bond and removing cause 
to U.S. circuit court,” &e. Oct. 26, 15580. 


OQwripa COUNTY, 88 - 


22 This order, granted at within special term, on motion of FE. 
J. Richardson, ol counse] for det 't, and certitied to, enter- In 
Herkimer county clerk’s office. 
M. H. M. 
Filed Noy. 5, 1SS0. 


bo 


3 Srate or New York, | 
Ilerkimer County, j 
. CrLEeRK’s OFFICE. 

1, Palmer M. Wood, clerk of said county, do hereby certify that I 
have COULD Par d the annexed COPY of SUTTOTIS, complaint, ahnswer, 
order to show CAUSE, aflidavit of I. ‘3 Richardson, letter, notice of 
motion, aflidavit of W. PP. Prentice, petition, bond, order accepting 
bond & removing cause to U.S. clreuit court, constituting the record 
In this case of Leonard A. Brockett, plaintif, against The New Jer- 
sey Steamboat Company, defendant, with the originals thereof now 
filed & entered in this office, and that the same is a true copy thereof, 
and of the whole of sid originals. 

Witness my hand and seal of office, at Herkimer, N. Y., this 18th 
day of November, A. D. TSSO. . 

1. s.] PALMER M. WOOD, Clerk. 
(Indorsed 7 Certified COPY fot | re cord, W. r. Prentice, att'y for 


. 


det’t. H:led Jan. 1S, 1SS1. William II. Bright, clerk. 


“ Ss ha 


2-4 At an adjourned term of the circuit court of the United 
States of America for the northern district of New York, in 
the second circuit, held in the city of Albany ou the Sth day of 
January, A. D. ISS]. 
Present: The Honorable William J. Wallace, judge. 


LeonaArD A. BRocKETT 
is, 
The New Jersey STEAMBOAT COMPANY. 


On reading and filing coples of papers of record in the supreme 
court of the State of New York, Herkimer county, in the above-en- 
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titled cause, and certified copies of the bond, petition, and order for 
the removal of this cause from: and out of the said supreme court 
into this court, and, on motion of W. P. Prentice, Ksq., ordered that 
the said cause be, and the same is hereby, entered in this court, and 
that the appearance of the defendant herein, by the said W. P. Pren- 
tice, as its attorney, be, and the same is hereby, entered in this court. 


95 United States Circuit Court for the Northern Distriet of New 
York. 
LeonARD A. Brockett 
ag st 


The New Jersey STEAMBOAT COMPANY. 


Sir: You will please enter my appearance in this action as attor- 
nev for the defendant, The New Jersey Steamboat Company. 
Dated November 26th, ISSO. 
Yours, «e., | W. PL PRENTICE, 
Att'y for Def’t, The New Jersey S’b't Co. 


Oftice address: No. 38 Wall street, New York city, N. Y. 
To W. HL. Bright, Esq., clerk of U.S. cireuit court, northern district 
of N. Y., Utica, N..¥. 
(Indorsed:) Notice of appearance. Filed Jan. 18, 1881. William 
H. Bright, clerk. 


26 United States Circuit Court for the Northern District of New 
York. 
LEONARD A. Brockett 
aq 


Tue New Jersey STEAMBOAT COMPANY. 


Sir: You will please enter my appearance in this action as attor- 
nev for the plaintiff, Leonard A. Brockett. 
Dated Jan. 3d, 1SS1. 
Yours, &c., EUGENE Kk. SHELDON, 
Atty for Plaintiff, Leonard A. Brockett. 


Office & post-office address: Little Falls, N.Y. 
To W. H. Bright, Esq., clerk of U.S. cireuit court, northern district 

of N. ¥., Utica, N. Y. 

(Indorsed:) Notice of appearance. Filed Jan. 18, 1881. William 
H. Bright, clerk. | 
27 Minutes of Trial. 

At a stated term of the circuit court of the United States for the 
northern district of New York, held at the new capitol in the city of 
Albany, Thursday, January 15, 1550. 


we 
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Present: The Ilonorable Alfred C. Coxe, judge. 


LVYONARD A. BRrocKETT 
iis ° 


Thre New JERSEY STEAMBOAT COMPANY. 


Appearances: EE. Sheldon and George W. Smith, for plff; W 
P. Prentice and If ney Smith, for def’t. 

Ordered, That a jury be empaneled and the trial of this action do 
now proceed, 

Whereupon the following-named jurors were called and sworn: 
Franklin G. Bradley, Jaines Coffee, Thomas A. Lannahan, John Gro- 
ver, Minor Gallup, John Van Schaack, Jolin Valley, M. J. Blessing, 
John C. Ray, Joseph HH. Fitzgerald, Charles Gage, John Dovle. 

Mr. Sheldon Opens for plaintiff. 
zd Plaintifl’s witnesses: Leonard A. Brockett. 

Court was here adjourned till 10 o'clock to-morrow morn- 
ng. 


Trial Pesumed. 


Fripay, January 19, 1S85—10 a. m. 
Court met. 
Present: Judge Coxe. 


i. LEeonarp A. Brock ert 
vs. 


Tur New Jersey STEAMBOAT COMPANY. 


Plaintill’s witnesses: Leonard A. Brockett, Stephen Ingham, 
Reuben Neely, Alonzo J. Chadsey, Fanny Richard, Aibert Vander- 
Veer, William ». lord. 

Plaintit! rests. 

Mr. Prentice requests the court to direet a verdict for the defend- 
anit. 

Denied, 

Mr. Prentice opens for the defendant. 
29) Defendant’s witnesses: Charles Sheat, Samuel B. Ward. 


¥ : . * . * 


The court adjourns till 10 o’clock to-morrow morning. 
Trial Resumed. 


SATURDAY, January 20, 1SS38—10 a. m. 
Court met. 
Present: Judge Coxe. 


Leoxnanp A. Brockett 
vs, 


THe New Jersey STEAMBOAT COMPANY. 


Defendant’s witnesses: Stephen A. Morey, Joseph Dunn, Charles 
Shead, recalled; Edmund Burdick, Thomas Rogers, Franklin J. 
Scovell, —— Mosher, Truman Belding, Nicholas Miller. 

Defendant rests. 


f 
£ 
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Plaintiff's witnesses in rebuttal: Leonard A. Brockett. 

Evidence closed. 

Mr. Prentice requests the court to direct a verdict for the de- 
fendant. : 


Denied. 
3U Mr. Hl. Smith sums up for the defendant. 


After recess, the jury being called, all answer to their names 
except Franklin J. Bradley, who is reported to be ill, and by col- 
sent of counsel for both sides tlie case is submitted to eleven jurors, 
who are present. 

Mr. George W. Smith sums up for pli. 

Judge Coxe charges the jury and they retire in charge of a sworn 
bailiff to consider their verdict. 

* * * ‘* + . a. 

The jury here comes into court, and, being called, answer and say 
they find a verdict for the plait for five thousand five hundred 
dollars PS.000L00), 

The defendant moves for a new trial on the minutes and on ease, 
and exceptions to be made. 

Ordered, That defendant have SIXty days to serve proposed case 
and exceptions, and plaintiff have sixty days after such service to 
serve proposed amendments, and that all other proceedings herein 
be staved until the decision of the motion. 


>| At a term of the circuit court of the United States of 
America for the northern cdistrict of New York, in the second 
circuit, held at the court rooms in Utica on the 27 day of March, 
1SS4. 
Present: Hon. A. C. Coxe, judge. 


Leoxarp A. Brockert, Plaintiff, 
agaist > Law. 2952. 
Ture New Jersey Sreampoat Company, Defendant. | 


The issues joined in the above-entitled action having been duly 
brought to trial ata stated term of this court, held at the city of 
Albany, N. Y., commencing Jan. 16th, 1883, and the said issues 
having been tried thereat by a jury, and the jury having rendered 
a verdict in favor of the plaintiff for $5,500, and the defendant hav- 
ing given notice of a motion to be made to set aside the verdict and 
for a new trial, on the minutes and on a ease and exceptions, and 
the said motion having been made and argued at this term before 
Hon. A. C. Coxe, the judge before whom the cause was tried, Wm. 
P. Prentice, Esq., att’y for the defendant, appearing for the motion, 
and Eugene EK. Sheldon, Esq., att’y for plaintiff, appearing and op- 
posing said motion, and after hearing said argument, the court hav- 

ing rendered adecision denying said motion, which decision, 


32 with the opinion of said judge, was filed in the office of the 


clerk of said court on the Sth day of October, 1855: 
Now, therefore, upon motion of Eugene E. Sheldon, Esq., attorney 
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for plaintiff, it is ordered that the said motion to set aside the ver- 
dict and for a new trial be; and the same is, denied. 


ALFRED C. COXE. 


(Indorsed :) Order denying motion for new trial. Filed Mar. 27, 
1854. Win... Doolittle, clerk. 


33 At aspecial term of the circuit court of the United States — 


of America for the northern district of New York, in the sec- 
ond cirenit, held at the court-house, Uiiea, on the 2d day of Octo- 
ber, in the vear of our Lord one thousand eight hundred and eighty- 
three. 
Present: The Honorable A. C. Coxe, judge. 


LEONARD A. Brockett 
"2. - Law. No. 2252. 


Tue New Jersey STEAMBOAT COMPANY. 


The order to show cause why the case and exceptions and amend- 
ments proposed herein shall not be made to conform to rule four of 
the supreme court being now returnable : 

Now, after hearing W. P. Prentice, of counsel for the defendant, 
and Id. bh. Sheldon, of counsel for the plaintiff, it is ordered that the 
defendaiit may have thirty days’ time in which to submit and serve 
amended ease and exceptions to conform with said rule four, and 
the practice in this court, with thirty days thereafter for the plain- 
tiff to propose and serve amendments thereto, the said amended 
case to relate only to the medical testimony and the charge. As to 
all the rest of the evidence the case as heretofore settled is to be 

regarded as final. Proceedings in the case are staved until the 
3 case and exceptions is signed and filed. | The defendant may 

have twenty days after the case is settled to engross, obtain 
the signature of the judge, and file the same. 


ALFRED C. COXE, Judge. 


(Indorsed:) Order. Filed Oct. 2, 18838. Wim. S. Doolittle, clerk. 
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UNITED STATES CIRCUIT COURT 


FOR THE NORTHERN DISTRICT OF NEW YORK. 


LEONARD A. BrocKETT ) 

vs. ( 

Tue New Jersey STEAMBOAT ComM- | 
PANY. | 


This case, which was begun in the Supreme Court of the 
State of New York and removed into the United States Circuit 
Court of the Northern District of New York, came on for‘ trial 
at a Stated Term held at the city of Albany on the 18th day of 
January, 1883, before the Hon. Alfred C. Coxe, District Judge, 
andajury. * 


Leonarp A. Brockert, the plaintiff. was sworn in his own 
behalf, and testified as follows: [reside in the town of Salisbur 
in this State, in the county of Herkimer, where I was born an 
have always lived, except a part of two years; my age is 56 
years, and my occupation that of a farmer, which I have always 
been; Lown my farm of 148 acres; [was in Albany on July 
7th, 1875; I had oeceasion to go to New York on business; I 
know the People’s Line, the New Jersey Steamboat Company ; 
I went to New York on the Dean Richmond, one of their boats ; 
I found her at the lower end of Broadway in Albany ; I bought 
a deck ticket to go to New York, and gave fifty cents for it, 
and went on some bales of hops, and went to sleep; I went on 
the boat where the passengers went on, towards the stern; 
when I looked around before I bought my ticket, I found, if I 
took a state room, I] would liave to take a first-class passage, 
and pay for stateroom and passage $3; if I took a berth, I 
would have to pay $2.50; if L took a deck passage, I could get 
it for fifty cents; | had been down in the summer time pre- 
viously upon the deck ; I then went upon some bales of hops, 
near the entrance way, not more than six or seven feet from the 
back part, where the settee was; [ went by the side down 


‘towards the engine, and then turned in towards the centre, and 


came back forty or fifty feet, through a passage among the 


freight ; I found some little boxes piled up against a large - 


box ° ] stepped on the small boxes and stepped on to the large 
box, and from the large box | got on to bales of hops, and 
there I laid down; the bales laid crosswise of the boat; I 
should think they were some five or six feet long; I should 
think when I got on top I was six or seven feet from the deck 
of the boat, or floor: there were two tiers, or two bales side by 
side: those bales were towards the stern from the box I went 
on to. and freight was packed in beyond these bales ; ib was six 
feet before | came to a partition beyond the bales; beyond that 
I supposed was the passage way that I came in on; the box 
that was in front of the bales was about four feet high, and five 
or six feet long; in front of that box, small béxes were piled 
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up half way as high, of the size of raisin or herring boxes; dry 
goods boxes were at the west end of these bales; at a distance 
of five or six feet from the east end of these bales there were 
some large barrels, or casks ; [ laid down to go to sleep; I slept 
but a little while ; if was about nine or ten o'clock when I went 
upon this freight; [ was awakened by a man punching me with 
acane; IT opened my eyes. 

(). Deseribe the man / 

By the Court.—Is it conceded that he was an employee of 
the company / 

By Mr. Prentice, Defendants Attorney.—Charles H. Thiel 
—TI suppose him to be the man, if itis he; he was in the employ 
of the company. | 

By the Witness.—The man had a eap on, with the word 
“Watehman’’ on the cap; he had blue clothes, correspond- 
ing to the dress of the other hands, the men upon the boat ; 
the man spoke to me and said, ** You are asleep, are you? 


| 
le 


Defendant's counsel objected to what the watehman 
said. : 
Plaintiffs counsel claimed that it was part of the res 
gest : 


By Defendant s Counsel.—The man Thiel was an employee ; 
it is coneeded that Thiel was on the boat that night, and was the 
watchman, 


Defendant's counsel objects to the declaration of a 
man dressed in blue, who had the word ** Watehman’”’ 
on his cap, who punched this plaintiff, on the ground 
that the defendants are not bound by the declaration 
of any such man as that, . 


By the Court.—We will assume that the man who was pres- 
ent at the transaction was named Thiel. 


Defendant's counsel took exception to ‘he admission 
of the testimony. 


By the Court.—If it turns out that this man was not an 
24 employee, L will entertain a motion to strike it out, 

The man said, ** You are asleep, are you; he said, ** Get 
down, get down,” and then hestruck me across the legs; he hada 
walking-stick in his hands; it was not very heavy or very light ; 
I roused up and asked him if Lwas doing any harm, if he 
wouldn't let me sleep there; he said, ** Get down,’ and went 
to punch me in the face with a cane; [told him | had a deck 
ticket, and L objected ; he went to reach after me, and when he 
reached after me, the small box that he stood on, when he was 
reaching after me, tipped over and fell, and he jumped right 
on to the big box, and got up to me close, and tried to punch 
me in the face ; I put up my satchel to ward it off; I got hold 
of the cane with my right hand; [ had my satchel in my ieft 


+e 


hand; when I got hold of the cane he _ took 
hold of my collar, and pulled me_ off, and 
throwed me down among the barrels, and my shoulder was 
broken ; I should think the barrel I struck upon was five or 
six feet distant from the line of the hops or bales; my shoulder 
struck on the barrel; on the top part; I mean the part that 
was up; the end of the staves; it wasa heavy barrel, with 
large thick staves ; after taking me by the collar, he threw me 
out on the end of his arms, he pulled me, and throwed 
me; he exerted his strength, used his utmost strength 
in pulling me from there. My shoulder struck the edge of the 
barrel, and from there my body went down on the floor; I had 
my satchel in my left hand ; when I got upI had hold of my 
satchel ; I had held it all the time in my hand; when I rose u 
he struck me aside of the head with his hand ; he was behin 
me then ; fie was between me and the boxes ; the blow projected 
toward the bow of the boat; he said. ‘‘Get out of here; ] 
told him not to strike me becanse he had broken my shoulder 
already ; he said, ** Get out of here,”’ and he pushed me again; 
I said, ‘* Don’t push me, my shoulder is broken;’ he says, ‘Get 
out of here,’ and he gave me another push; 1 said to him, 
‘What shall I dot I don’t know where to go to, I don’t know 
where you want me to go to;’ 1 says, ‘‘ I am defenceless, 1] 
cannot help myself, I have a broken shoulder’; he said,‘ [ don’t 
care if it killed you’’; Ll said, ‘‘ What do you want to kill me 
for ;’’ then I saw another man coming with the uniform of the 
boat on, and the cap, and he said, ** All such men as you ought 
to be killed.”’ | says, ‘‘ What do you want to kill me for?’ he 
says, ‘You farmers are «o stingy, you are too stingy to buy a 
stateroom, and you ought to be killed.” 

I said, ** You ought not to call me stingy ;’ 
‘*Have you looked at your ticket ¢ 


then he said, 


Defendant's counsel objects as incompetent, on the 
ground that it is the declaration of a man whois not proved 
to be connected with the company at all, and that there is 
no proof that he was an employee, or ‘that he was an 
agent, except that he had blue clothes on. 


I think he had *‘ third assisiant mate”’ on his cap, the cap 
had a yellow cord, the same as the oflicers of the boat wore. 

Defendant s Counsel.—\| want to persist in my objection, 
and exception. 

QJ. State what you said, or what was said, about your being 
out of your place in the boat? A. You don’t wish me to give 
you all the conversation ¢ : | 

Q. Answer my question. What was said about your being 
out of your place, by this man, by this mate / 

Defendant s Counset.-—The person you call a mate. 


Q. ‘The person in uniform / 


Objected to by defendant’s counsel as incompetent, and 
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not binding upon the defendant ; exception taken by the 
defendaut to the admission of the evidence. 


A. [said to him, ‘tT lave a deck ticket, haven't T a right 
here“? he says, * Look at your tieket—it says, no deck passen- 
gers allowed abaft of the shaft ;’ [had not looked at the 
ticket, and he says, * Look at it;? Ltook it ouc of my vest 
pocket, and | looked at it, but I eould not read it : it was not 
light enough ; it was in fine print ; he SUVS, “Come with us, we 
will show vou where your place Is.’ 

Defendant s Counsel. —| want to entera motion to strike 
out this last testimony, and an exception to it. 

They both walked me along, the watchman and this man, or 
the man dressed in uniform ; each of them had their hand on 
my shoulder back of me, they sald there is the shaft, and they 
gave mea push both of them, L was within six or seven feet 
of the shaft when they pointed to it, they said: ‘There is the 
shaft.’ Itisa rolling beam, It was rolling over then near the 
engine room. Iles: aves There is the shaft,” both of them 
gave me a push and sent me beyond it, and said: ‘* There is 
where you belong.’ L then looked at my ticket, it said deck 
passengers not allowed abaft of the shaft. 

Defendant s Counsel. —Vhe tieket should be produced be- 
fore the description is entered into. 

[ went to the clerk’s office and gave up my ticket, and vaid 
$92.50, and took a stateroom ticket 

Q. Now will you tell me what you read upon the ticket ¢ 


Objected to by defendant's counsel; objection over- 
ruled and exception taken. - read. ** deek passengers 
not allowed abaft the shaft.’ on the lower left hand 
corner, 


Q. Was there a gentleman who said heaas a surgeon called 
to see you that evening, When you went up to the stateroom 
saloon? A. Yes, sir. 


Objected to by defendant's counsel as leading. 


There was a gentleman brought to me,and introduced to me 
as a surgeon, and then | was invited to go into a room, 

Defendants C vunsel—Without some further evidence fixing 
it lipon the defendant, what the surgeon did and said is not ad- 
missible, and we have no know ledge of any ste hh SuUPryreon. Since 
he is nnkuewn to both sidles, it seems unfortun: ite if we are to 
be bound by _ declaration of lis. 

By the Court,—What did this man do? 

A. He examined me. Ile asked me to take off my coat and 
vest. Ile told me thicut he Was a surgeon. and asked me to take 
nn 

Defendant's counsel objected to as incompetent. 


The Courl.—WN hat did he do, and what did you do ? 


1] 


A. He asked me to take off my coat and my clothes, my 
coat, vest and shirt, and he examined me, and he says to the 
gentlemen-—-— 


Objected to by defendant's counsel. 


Q. State what occurred after this gentleman went away 
whom you have been speaking of? A. I puton my clothes and 
went across the hall to the other side of the boat, and went to 
my room and laid down in the berth. The next morning a 
colored man came to the stateroom and desired me to leave it, 
to get ont. Twas notup. I told him [had a broken—— 


Objected to by defendant’s counsel. 


it must have been about seven or eight o'clock. The cap- 
tain afterwards came to my room, perhaps about twenty minutes 
after. 

That morning | saw Doctor A. J. Chadsey, of 288 Spring 
street, New York City. l had never seen him before, I did not 
select him. The captain went after him and brought him. 1 
saw the man, the captain, and the man called the third-assistant 
mate, and [| think there was a colored man there, a large colored 
man, and there was a man that [ thought was the steward, but 
I don’t know as he was. All the passengers had left the boat. 

Q. What did Dr. Chadsey do¢ A. He fastened me to a post 
with some-- | 


Defendant's counsel objected to their showing what the 
surgeon did, unless there is something tending to show 
what the injury was; objected to their showing what Dr. 
Chadsey did, upon the ground that thereis nothing show- 
ing that the defendant would be liable for any acts of Dr. 
Chadsey, further than his acts may affect the defendant, 
they are not material. 


The Court.—You may state what he did not what he said. 
Exception taken by defendant's counsel. 


A. He fastened me with some towels toa post, in the saloon, 
and then he had three men take hold of my arm, and pull on 
it, I had not dressed that morning, but they took off my shirt, 
and cut my shirt. 

Q. Who cut your shirt off A. Dr. Chadsey, and they tied 
me toa post, and three of the men pulled on my arm, and raised 
it up, and the doctor put a roll of cloth under my arm pit, and 
held it there, he put his hand on top of my shoulder, and 
worked it with his hands, and when he told them to pull down, 
they pulled down right over that cloth, that roller. 

He said it was not in after they did that. They did that 
three or four times, they did it several times, but they couldn't 
getitin. Then I was faint and felt sick, and they went and 
got something for me to eat, and then I had it again, and they 
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got itin. Doctor Chadsey was there an hour and a half. . The 
captain and this colored man, andildon t know Whether it was the 
man | thought was the steward, or the man Lealled the mate, 
who pulled on my arm, After it had got back in its’ place, he 
bandaged it over the lop, tied ait all over mv body, so that it 
would stay, and put it ina sling and fastened it over the top, 
and all around. Lreturned home that night, the 8th of July, 
IS75. ITwent home onthe same boat, and saw the man who 
punched me with the cane on the boat, dressed as he was the 
night previous discharging the duties of an employee of the 
boat. tle had ‘‘watehman” on his cap. On my return to 
Little Falls,on August 9th, Lsaw Dr. Stephen A. Ingham, in 


reference to this injury ; he took off the bandages, and dressed. 


it, and fixed it, and examined it. I bad my clothes off. He 
treated my shoulder along time. IT can’t tell how long. He 
advised me in regard to it three or four years, or more. I have 
seen him occasionally ever since. Ile advised me and treated 
my shoulder regularly, all the winter afterwards. Under advice 
of a physician, Lgot appliances to wear upon the top of my 
shoulder. [got itin Philadelphia. Ll wore it about a year—it 
wis calked a hrace. I got a new one afterwards in New York. 
I wore that | don’t know how long. I think | wore it some 
months. | | 

| carried this right arm in a sling four or five years. My 


health has been good prior to this injury. I fell in 1874 and. 


hurt myself. Thad a bruise on my left side. I had to lie abed. 
The last sickness | had was when | was about fourteen years 
old. That was received by falling,  tnat bruise I spoke of. Prior 
to 1875. L did the hardest work on the farm. I pitched hay. 
(). That is to say, you took the heft of the work? A. Yes, 
sir. 
Objected to by defendant's counsel as leading. 


A. 1 did the heaviest kind of work on the farm, such as 
pitching hay, milking cows, hoeing corn, plowing and using a 
shovel and axe and all Kinds of farm work. Lusually employed 
four or five men: sometimes [ had but one ortwo. All but 
about an acre and a half, or two acres, of my farm is tillable, 
and that is wood land. My farm is a dairy tarm. I also raise 
grass, and corn, and oats, and barley, and potatoes principally. 
On an average, | keep about forty cows. | used to have hay 
enough to winter my cows and young stock, and to spare. I 
used to cul nearly One hundred tous of hay. Prior to 1875 | 
worked constantly at hard labor upon my farm, doing farm 
work. | did more than any man | had. I can’t work since 
the time of receiving this injury. I can dochores. Ihave to 
be very careful. [ can move my arm about. IL can write. ] 
‘an use a pen, but | couldm't raise a weight with it. 1 can raise 
a weight, 1f Lam careful, right up, but leant do it out. I can 
do it, but it hurts me, If | get my hands out a little. If I raise 
out, L can raise quite a weight. [can pull quite considerably, 
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or I can lift anything carefully with a weight, but I can’t hold 
it out any distance from me. I can’t chop. I can't mow with 
a hand seythe. I[Tcan’t pitch hay. Lean’t hold a plow. Ican 
hoe a little, if 1 am careful, with my left hand. I can. do very 
little around 1n small wavs. Tonse my arm hurts me ; it causes 
pain in my side; it extends into my feet; quite severe pain 
sometimes into my hand. I have to brace myself in my bed to 
rest at night. When I was first hurt I could lay in bed-on my 
back ; after a time [I couldn't lay on my back, it pained me. 
Then T had to turn and lay on my shoulder, so as to brace my 
shoulder against the bedclothes, and partially against my brace. 
TIT can't lay that way now, only sometimes. Sometimes I am 
comfortable that way, and sometimes I am not. IT have been 
broken of my rest; sometimes I have laid awake half the night, 
sometimes three-quarters, by reason of the diseased condition 
there. I don't think there is any night hardly but what I am 
awake some of the night. 

(). What, in your judgment, was the value of your services 
prior to July 7th, 1875, in labor, managing and laboring upon 
vour farm? A. Well, [ should estimate them at eight hundred 
A year, 

~Q. You mean by that, including board? A. Yes, sir. 

(). That is, you don’t make any additional sum for board 
and living? A. Yes, sir. | 

Q. But inciuding the value of living into the gross sum? A, 
Yes, sir. 

(). What have been the value of your services since 1875? 

Counsel Sor the Defendant. —There is no special damage 
alleged in this action, we object to that too. I did not under- 
stand the question just before this. 

Question referred to and answer to same read by the steno- 
grapher, as follows: What, in your judgment, was the value of 
your services prior to July 7th, 1875, in labor, managing and 
laboring on your farm? <A. Well, I should estimate them at 
eight hundred a year. 

Counsel for Defendant.—\ move to strike out that question 
and answer on the same ground that no special damage is 
alleged; therefore the offer of proof is improper ; the question 
is irrelevant. 

Plaintiff’ s Counsel.—Read the complaint. 

The Court.—The objection is sustained for the present, mo- 
tion denied to strike out. 

Plaintiff’ s Counsel.—Excepts to the ruling. 

The Court.—The evidence,of course, is entirely immaterial, 
unless followed tly) by other prool, 

Defendant s Connsel.—I\tescaped my hearing at the moment. 

The Court.—The motion to strike out is denied. I will allow 
the evidence to remain. 

Plaintiff’ s Counsel. —1 think the question was asked of this 
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witness, what he has been able to earn, or rather what were, the 
value of his Services, since his accident ¢ 


The Courl.—That-was objected to, and objection sustained. 


Exception taken by plaintiff's counsel. 


@. | will ask this additional question, What were you able 
to earn sinee the receipt of this injury 4 


Objected tO by defendant's couusel on the same ground 
as before stated. That there is no allegations of special 
damages ; as incompetent. 

Objection sustained, and exceptions taken by plaintiff's 
counsel to each of the rutings. 


Cross examination by Defendants Counsel. 


[think it was in February, 1880, when I started this law 
suit; about four years and seven months; I lived in Salisbury, 
during that time | have not changed my residence; since I have 


a family and children, | carried on the farm all the time; I 


brought,two menu home with me, help to work; [went to get 
them ; when | got home lL called inthe aid of the doctor, Dr. 
Stephen Ingham, he attended me for some months that winter 
in regular attendance ; he came twice a week; he didn’t come 
to me L went to him; | think four or five weeks, twice a week ; 
then Lwentonce a week ail winter; [ then dropped off,and went 
occasionally to see him, to talk to him about my shoulder ; 
sometimes Lado t vo intwoorthree weeks,or three or four weeks 
to see him—-sometimes a month or two without nv going to 
see him. . 

Q. Now is it a fact that you go to see him latterly when 
you happen to be there at market, selling cheese, or whatever 
itis¢ A. | don't go on purpose , Tho, sir. 

(). You have not been there for years ; it Is so long ago that 
you can’t remember that you have ever been there really for 
the honest purpose of seeing the doctor about this shoulder ¢ 
A. I dow t go on purpose. 

(). Llow long has it been, is if not vears since you have been 
tu see this doctor, or any other doctor ¢ A. Yes, sir. 

(). Llow long was it after you stopped going to the doctor, 
before you began going to the lawyer? <A. L never stopped 
going to the doctor yet. ~The first lawyer [ talked to, to em- 
ploy him, was Mr. Sheldon ; ean t give the date; | had a law- 
yer talk to me onee, but L didn't employ him; L think it was 
in the year IS7) that [talked to Mr. Sheldon, if the suit was 
commenced in L880. iC 

(). Had you taken any pains to find out betore that who it 
was that punched vou ¢ A. Yes, sir. 

Q. Have you ever found out who it was by name A. I 
understand to-day it was Thiel; I was told to-day it 
was Mr. Thiel. a man named Thiel or Teal, | 
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(). Was that the first time you found out the name? A. I 
heard the name before; I heard by Mr. Sheldon that 
he had found it or that he had heard. 

Q. I ask you if that was the first von found it out to-day? 

A. Yes, sir; the first to know. 

Q. Now, do you mean to say that you were punched that 
night when you were upon that bale of hops, and all these 
things happened to you, and you never tried to find out who 
didit? A. did try to findout ; | asked the secretary of the com- 
pany, Rus Il P. Clapp, what his name was ; I asked the presi- 
dent ; | asked the captain where the man was that hurt me; I 
sent my son to the place to see if he could find out about this 
man, where Mr Clapp told me he lived ; my son’s name is Zenas 
©. Brockett, and he lives at Little Falls; he did not see the 
man at all; he could not find any man of that description. 

Q. Now what I want to get at is whether you yourself, or 
through anyone else have communicated with this company 
that you have sued, or any of its men, in any other way than 
vou have now mentioned, before you slapped this process on 
them? A. I have communicated with the captain by word of mouth 
before I commenced this suit; I have talked with Captain 
Jhristopher ; I have talked with Mr. Clapp, Mr. Everett and Mr. 
Drew (W. H. Drew) ; two of them came up to see me ; one came 
on the farm; Captain Christopher came up to see me in 1876, 
before I sued him ; I should think I have written five or six let- 
ters to them ; may be more; I don’t remember about the letters 
They invited me to write. 


Defendant's counsel objected to the last answer, and 
wanted it stricken out, and said, ‘* 1 don’t want any volun- 
tary testimony.” 


I had no other business in New York than to employ some 
additional assistance on the farm ; [ came to Albany by car; I 
know the difference between a deck passenger and a cabin pas- 
senger ; | knew that I was buying the lowest priced ticket that 
they sold ; I paid fifty cents, and expected to get a ride for it of 
one hundred and fifty miles on one of the finest steamboats in 
the world. 

Q). You knew you were not entitled to have any other 
accommodation than tlie mere passage, the safe passage for fifty 
cents 150 miles? <A. I didn’t suppose I would have to stand 
up all the time. : 

Q. | want to invite you to the painful question whether 
there were not plenty of seats‘ <A. I didn't see any seats 
where [ was allowed; | Know where the shaft of the steam- 
boat was, but had never taken much notice. 

Q. I asked you if you knew what it was, the shaft ofa 
steamboat? <A. Yes, sir. 

Q. Did you know when you went on there and bought that 
ticket, that you didn't pay for any right aft of the shaft ? 
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A. I did not; I didn’t know that, I didn’t ; I supposed I 
had a right. | 

(). Did you know what aft of the shaft was? <A. I didn’t 
hear anvthing about aft of the shaft. 

Q. Ldowt ask you whether you did or not; [asked yon, 
did you then know what it was, aft of the shaft ¢° A. I had 
never thought of it: | would have Known, if anybody had 
spoken to me. 

() Now, answer my question; did you know then what aft 
of the shaft was 4 A. I know what aft is; ves, sir. 

Q. And you know what shaft is‘ <A. Yes, sir. 

Q. Then you knew what aft of the shaft was’ A. Yes, sir. 

() Now | want to know of you when you got on that boat, 
and got that fifty cent ticket, if you did not know that you had 
no business or right to be aft of the shaft ¢ <A. I did not. 

@. You can read, cam’t yout <A. Yes, sir. 

(). Did you see any notices around there? <A. Yes, sir; 1 
did see notices. 

() What kind of a notice? A. I saw a notice that deck 
passengers were not allowed in this part of the boat ; that is 
where the tickets were sold, in the part where the tickets were 
sold and where the seats were ; where the passengers came in 
there were seats there, and there was the clerk’s office, and the 
stairway ; there were some placards up there, stating that deck 
passengers were not allowed in this part of the boat, or are not 
allowed in this part of the boat. 

(). Where did you see that? <A. Where | bought my 
ticket. 

Q. Which side of the shaft was that? A. That was aft. 

Q. You saw the notices there? A. Yes, sir. 

(). How many did you see’ A. T saw two. 

(). Llow did they read ¢ A. Deck passengers are not allowed 
in this part of the beat. 

Q. You knew that that meant you; did you not? A. Yes, 

Mie 3 

You were a deck passenger4? A. Yes, sir. 


sir; 
(). 
(). Is that the notice you saw 4 


Presents card to witness, which is now marked No. 1 
for identification. 


A. Well, it looks like it; it was one like that 1 think. 

(). lt higis il natural hook tO you ¢ A, Yes, sir: deck pas- 
sengers not allowed in this part of the boat. 

() What is that you have in your hand‘ <A. A tieket, but 
it is not the one Ll had ; it strikes me my ticket was not the same 
color; there was printing on both sides of my ticket ; I got my 
ticket at the elerk’s oflice on the boat, 


Ticket referred to, marked No. 2-for identifieation. 
| have forgotten the names of the helpers 1 em- 
ployed in New York; they were Germans, one 
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was called Valentine, and the name of the other 
l have forgotten, it is so long ago; I hired them in Greenwich 
street, I don’t remember the number; I did no other business 
in New York; | had my coat over my shoulders, my arm was 
in a sling, my sleeve hung loose ; | came back on the same boat, 
Dean Richmond; Icame back free; my arm was bound 
down; I had an external application made to my body, after I 
returned, as a treatment for the injury—a prescription Dr. In- 
gham gave me; it wasa wash; I had an oil silk last winter; 
took no drugs or medicines; I kept the bandage on, my right 
elbow bound down to my body, until Dr. Ingham took it off , I 
had it on six weeks, or more; | wore the sling about four years ; 
I put it on five years before I commenced this suit ; I didn’t 
wear it steady all the time ; sometimes I took it off, and then I 
put it back ; | wore it as much as four years after I was hurt ; 
IT don't think I have worn it for two years ; I had a brace that 
was fastened to my body and came up behind, and had a clasp, 
that held my shoulder together; [ got itin Philadelphia; I 
wore ita year; I got it in the fall of 1877; I went to the doctor 
when I had this pain first in my side, and consulted him about 
it: Dr. Silas Ingham ; I went there to see Dr. Stephen Ingham, 
too: that was in October, 1876; he did nof prescribe for me. 

), Was there any other occasion for your going to the doe- 
tor? A. I don’t remember that there was anything else but 
that: [ had no special pain or fact that induced me to go any 
mere one time than another: I hada pain in my right foot 
when I laid down ; I felt the pain in the ball of the large toe of 
the right foot ; the pain appears in different places—sometimes 
in the hollow of my foot; I havea painin my right hand, a 
smarting pain, a tingling, right across the inside upper part of 
mv hand: I have a little feeling of something that is not acute— 
a kind of pain, I can’t describe it—all through my side now; I 
don’t feel any pain in my right leg ; I feel kind of tired; I 
have been about as well as | am now ever since a week before 
last : last week I was as well as | have been this winter, and felt 
the best, and I felt very well this week. (Witness shows his hand.) 
I have tried to work since I was injured ; Lleft off when this pain 
caught me in the side; that was in October, 1876; I have never 
left off trying. A week before last I brought in some wood out 
of the wood house; I don’t know that when I made any effort 
that I failed; when I went on to that steamboat that day I 
went on at the entrance then provided for passengers going on ; 
[think | was on in the evening the first time: the boat was in 
motion, away from the wharf, when this difficulty ocenrred ; I 
have no recollection of having gone forward of the shaft, at all ; 
[looked around before I bought my ticket; I think it was 
about nine o'clock when T got on top of the bale of hops; 
it was about six feet high up from the deck ; I stepped 
up on some small boxes that stood beside a large box, and from 
that 1 got on to the large box, and from the large box I got on 
to the hops; I found a yonng man up there; he laid down on 
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another bale of hops ; 


Is 


I might have been asleep a very few 


minutes; [ was woke up by being punched with an ordinary 
cane ; I don’t recognize the man who stood up yesterday as the 
man who punched me; | wonldn’t know him; [ wouldn't 
know it was him, only as they say it was him, that is all; he 
spoke first ; he said, ‘You are asleep, are you?” Lasked him if 


’ 
bo 


[couldn't sleep there, if it would do any harm to sleep there ? 
he said, ** Get down.” 


(.. 


(). As if he meant to have you obey / A. 


He said, **Get down,” pretty sharp? <A. Yes, sir. 


Yes, sir. 


Q. And instead of doing that you climbed over to get further 


up onthe hops? <A 


(). 


him. 


(). 


how 


53 A. 


over 


I climbed back. 

Did you not climb back so as to be further away from 
further on the hops? A. Further on the hops. 

How far up on the hops did you get; how much further ; 
many feet ¢ A. L got bieck, probably, two or three feet. 
Your idea was to stick on the hops? <A. No, sir; it was 


Was it Vvour idea to vet down ¢ 
Why did you nof get down? A, 


A. Yes, sir. 
He was there punching 


You climbed-up higher because he was punching you ¢ 
Yes, sir: he went to punch me in the face, and he tipped 
back, and the small boxes, as he reached after me; he 


had to reach so much further that he leaned over so much that 


they 


tipped over; Lsaid to him, ** Don’t come at me with that 


eane; dou't do that; don't punch me with that cane’; he 
jumped on the big box, and in order to Keep the cane out of 


my f 


him. 


ace -L patupmy satehel; L thought | couldn't prevent 


and then L took hold of the eane with my right hand, and 


he got hold of mV collar. 

Q). Before this occurred, when you thought he was going to 
puneh you in the face, and you climbed up there, how high was 
his head compared with the top of the bale of hops. He 


hadn't got on the big box then 4 A. 


i). 
(). 
54. 


there’ A, 


(). 


No, sfr. 

Did you kick pretty lively? A. No, sir. 

Did you not kiek at all? A. No, sir. 

You didn’t do anything, you were as meek as a lamb up 
[ got back on the hops as far as [ could. 

Didn't vou resist in any way 4 A. No, sir; no further 


than to keep him from punching me in the face. 


). 
(). 
(). 
(). 


(). 
(). 


hops. 


Then he took vou by the collar ¢ 
And he pulled you forward ¢ 


You did not kick 4 A. No, sir. 

A. Yes, sir. 

A. Yes, sir. 

Did he tell vou to get down? A. No, sir. 

Did you tell him youwould not¢ A. No, sir. 

Did you say anything‘ A. After he got hold of my col- 


Yes. A. 
Did you 


Not until | was.down, | didn't. 


do anything? A. Yes, sir; I came off the 
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(Y. That he did for yout A. Yes, sir; I didn't do it. 

(y. You prevented it as far as youcould? A. I couldn't 
brace myself at all. 

Q. You did what you could to prevent him? A. I don’t 
remember ; I presume I tried to keep from going off. 

(). Have you any doubt about it? A. I have no doubt I did 
all I could ; | don’t know that I did anything to prevent myself 
from going off; [ had nothing to brace against. 

Q. I understand you to have said you did all you could to 
prevent yourself from going off those hops. <A. I would, of 
course. 

Q. And he had you by the collar’ A... Yes, sir. 

@. When he had you by the collar, then, there was nothin 
in the way of your getting safely off the hops, if you hac 
chosen it, was there¢ <A. If he had kept away I would have 
done it. 

Q. He was not so big but vou could have gotten off if you 
had tried to¢ <A. I could if it had not been for him. 

(). You mean to say he prevented vou getting off? A. Yes, 
sir. 

(). Did you try to get offf <A. 1 tried to get away from 
him. 
Mr. Thiel stands up. 

Q. You mean you couldn't get off on account of this man 
being there? <A. I did all 1 could to get away from him. 

(). Did you make any attempt whatever to comply with the 
request of this man that you should get off those hops, and did 
you not, as far as you could, resist him?t A. I didn’t try to 
come down, I tried to get back. 

Q. The other chaps got off, didn’t they ¢ A. The other boy 
did, ves, sir. 

Q. Nobody else had a shoulder hurt? <A. No, sir. 

Q. How far off from where this man stood was the barrel of 
which you h:ve been speaking? A. | should say it was three 
or four feet, four feet, I should think. 

(). How much did you weigh then? <A. | weighed less than 1 
do now ; I guess | weighed about one hundred and sixty-eight; 
[ weigh over one hundred and seventy now ; the other man, I 
should guess, weighed one hundred and forty-five or fifty 
pounds. I think he was about five feet seven or eight inches 
in height: he was on the box along by the edge of the hops ; 
he pulled me off; when I got off the hops | did not go down on 
the box ; I flew through the air to the barrel; I mean that he 
jerked me that four or five feet; [ don’t remember touching 
the box at all; [I hit the barrel When I was getting up; just as 
[ got my head above the barrel he struck me aside of the head 
on the right side. 

(). Did he pull you off from the hops¢ A. Yes, sir. - 

(). That was the only way to get you off as you stood there? 
A. No, sir. 

Q). You would not get off A. Yes, sir: [ would. 
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(). [thought you said you resisted all you could? A. I re- 
sisted his pulling; I don't know what I did do when he got 
hold of my collar. : 

— (). TP want you toanswer that question—if you want to change 
it vou may doso, A. [have no recollection that I held on to 
anything when he got hold of me. 

(). I understood you to say thet you got on the back side of 
the hops? <A. Yes, sir. 

(). And that you did not contribute to getting off the hops 
atall? You did not mean to, if you conld ; you resisted all 
you could, did you not, or do you say you did not kick or re- 
sistatall¢ A. I did not kick. 

(). Did you resist? A. I did not resist not getting off the 
hops ; it was quite a biow he gave me; he struck only once ; [ 
had never seen the man before until that evening; L had no ill 
feéling or trouble of any kind with him; IT offered no resistance 


or violence of any Kind to him at all. 


(). You mean to be understood that the man thus cireum- 
stanced struck you’ A. Yes, sir; he struck me. 

Q. Did you say anything 4 A. Yes, sir; [said don’t strike 
me, you have broken my sioulder already ; | didn t notice any 
one else there then ; the man with third mate on his cap was not 
there «tt that time. 

(). How soon did be come 4 
three times. 

(). After who had pushed you? A. The watchman; the man 
pushed me down towards the engine. 

Q. Trying to get you to go forward of the shaft? 
sir. 

(). And you were trying not to got A. No, sir. 

Q. Wiy didnt you got A. L didn't know where to go. 

(). Do you mean to say you were told, and didn’t know 
where it was. forward of the shaft of the steamboat® <A. I 
didw't know anything about forward of the shaft. 1 didn’t 
know that was the place for me. 

Q). Do vou mean to say that, as you were there vou didn’t 
know what forward of the shaft was’ A. Yes, sir; [would 
know what forward of the shaft was 

(). You did know what it was?’ A. 
about it. 

(). You knew where it was—did you not say last night you 
knew what was aft of the shaft? A. If anyone had askea me 
where the shaft was, T eould not tell; [wouldn't have thought 
where if was. 

Q. Didnt you know what was meant by, forward of the 
shaft? <A. Yes, sir. | 

() Youdid? <A. Yes, sir; forward of the shaft. 

(). You knew then where they wanted you to go did you 
not¢ <A. No, sir; [didn’t know at that time where they wanted 
ine CO Zo. 


A. After he had pushed two or 


A. Yes, 


i didn’t think anything 


’ 
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Q. Do you know where the cabin of the boat was—the sa- 


loon? <A. Yes, sir. 

Q. You know there was this notice ‘* You should not be aft 
the shaft’? A. I did not Know that then. 

Q. Had you seen the notice? A. That was not the way the 
notice Was, 


(). The notice th: it we had last night, you saw thatsdid you 6| 


not‘ You said you did lastnight? <A. ‘Something of that kind 
ITsaw: Deck passengers not allowed on this part “of the boat : 
that was the part where the stairway was, 

(). Aft of the shaft? A. Yes, sir; that was aft of the shaft ; 
the stairway was aft of the shaft. | 

Q. Lwant you to answer the inquiry, did you or did you 
not Know that night that you had no right with your deck 
ticket aft of the shaft? A. [ did not Know it. 

Q. You did®t know it? A. No, sir. 

(). Where was your ticket then? A. In my vest pocket. 

Q. What did you suppose this man wanted you todo? A. 
I didn’t know. 

Q. Why didn’t vou ask him? <A. I did. 

(Q. What did he say 4 A. He said: ** Get out of here.”’ 

(). Did you ask him why you should get out of there’ A. 
No, sir: he pushed me. . 

(). Where were the other deck passengers? A. 1 didn’t see 
but two men that [thought were passengers, and I saw them 
before this happened. not far from me ; there was two not very far 
from me that I noticed ; after this happened I didn’t notice 
them ; after this happened I didn’t notice any thing about it at 
all; I don't know but what they were right there, but I didn’t 
notice them. 

Q. You had the whole of that part of the boat to yourself 
for tifty cents, is that the way you understood it? A. No, 
Sir. 

Q. Did you not understand and know at that time that as a 
deck passenger, paying fifty cents, vour place was forward of 
the shaft? <A. [ did not. 

Q. You did not know it? A. No, sir; I did not know it. 

Q. You know it now, do you not‘ A. Yes, sir; I manage 
a farm; keep and propagate stock ; keep a stallion. 

(). Don't associate with him at allt A. No, sir; I don’t 
know but what I have; I have led him ; yes, sir; I have led 
him to water. 

Q. You have driven him too,have you not? <A. Yes, sir; I 
have driven him. 

Q. You drive your other team? <A. Yes, sir. 

Q. You keep spirited horses—high toned horses? A. They 
are work horses ; I drive the stallion with the other horses. 

Q. You have got a fancy —_ —‘*a speeder,’’ I believe 
the boys call it? A. No, sir; 1 have no fast horses—farm 
horses—that is ab —phough onl Fp ; | have no game horses. 
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Re-direct-exvamination hy Mr. Sheldon, Plaintiff’ s Attorney : 


(). This notice you have spoken of that you saw; will yon 
please read ¢ A. Deck passengers not allowed in this part of 
the boat 

(). Where did youn see that notice posted? <A. Near the 
eclerk’s office, on the east side of the boat, and on the west side 
also. 

(). Where did you come on to the boat? A. I came on with 
the passengers, where the passengers entered. 

(). What is it called? A. The gang-way, I believe, 

(). Is there ua room that you enter pon the boat at that 
plac of A. See oe: 

(). How large a room? A. Nearly the width of the boat ; 
about sixteen or ah ee ne feet in width, or twenty feet. 

(). Where is the Captain's office situated, in reference to 
that room? <A. As it was headed down tlie river, it is situated 
on the east side. 

(). Was it near the opening into this room that vou enter 
from the gungway 4 A. Yes, sir; and there was a wide pair of 
stairs thut goes to the staterooms: there were two narrow pas- 
sages dawn each side of the freight between some rooms ; be 
tween those rooms on each side there was a place ; that is 
towards the bow of the boat, there was a tier of rooms, and 
then a narrow passage on each side. [| went about forty or fifty 
feet towards the bow of the boat, and turned up among the 
freight ; turned around towards the stern: there was no notice 
‘* Deck passengers not allowed aft the shaft.””” Tsaw no notice 
to that effect: posted ; no notice on any ticket with the word 
‘aft,’ that Lsaw, but it was upon my ticket ; | had no ticket 
when I first went around to look. The printed ticket that was 
shown me last night was different from the one [ purchased. 
I first saw ‘taft the shaft’ on the lower left hand corner on the 
hack side of my deck ticket ; I did not see ifin any other place 
on the boat, orat any other time ; I first saw it on my ticket 
after the second officer came ; after they had pushed me be- 
yond the shaft, and | went to the barber shop. After I had 
wn taken off the freight and when the third assistant mate 

‘ame up there ; previous to that time [had not read my ticket 
wad [ had not seen any — of the notice, ** Deck passengers 
not allowed aft the sha: 


Counsel for defendant excepts to the manner of examin- 
ing the witness ; the counsel persists In stating the same 
story himsel!, 


After the watehman struek me, he said : **Get down” : he 
struck the other man. and he reached over and struck me: 
the other fellow laid further east on another bale of hops : he 
struck him. When he punched me,he said : **Get down” ; he 
was reaching with his cane to hit me, when I drew back on ‘the 


"2? 
, 
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hops; I don’t think it was as long as half a minute before he 
got hold of my collar. 

Q. State whether or not he sprang immediately up there, 
and caught you instantly ¢ 


Objected to by aefendant’s counsel as leading. 


The Court.—W hat did he do next ¢ 
A. When the small boxes fell, he sprang on the big box; 


he jumped on to the big box and tried to punch me in the face, 
ond I tried to keep the cane out of my face by putting up my 
valise ; I couldn't do itso I caught hold with the right hand of 
the cane, and he caught hold of my collar here and throwed me 
right off immediately ; my body laid cross-wise to the hops, 
my feet farther back. 


(). The counsel in his question said something about climbing 


up after you ; was there any climbing? A. No, sir; the hops 


were level. 

(J. State whether the rear tier of hops was the same height 
as the front tier! A. Yes, sir; both on a level. | 

Q. Did you resist the officer in the way of getting down? 

A. No, sir. 

Q. Did you have any opportunity, before he seized you, to 
get down ¢ 


Objected to by defendant’s counsel, as leading. 


A. No, sir. 

(). In reference to this pain, which you said you had in your 
hand, describe to the jury, or state in terms, about where in 
your hand itis¢ A. Right here. (Witness illustrates. ) 

Q. Below the ball of the thumb, or abovet A. Towards the 
fingers. It is not on my thumb, but it is on the ball of my 
hand, and through the hollow here. 

Q). Counsel last night asked you something about your being 
visited by officers of the boat ; who was it that you stated came 
to see you in Herkimer County? A. Captain Christopher and 
Mr.— 

Defendant s Counsel.—l have not heard of that; that does 
not make officers of the boat. 


Plaintiff's counsel offered to show that although no other 
officers came to his farm, others did come to Little Falls to 
see him; objected to by defendant's counsel as inadmiss- 
ible. 


Q. The question is whether any other officer of the company 
came to Herkimer to see you ¢ 


Objected by defendant's counsel, as inadmissible ; objec- 
tion overruled, and exception taken. 


A. The President of the company, came up to Herkimer 
County once with Captain Christopher. 
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Q. Where? A. They came to the Gerven House, Little 
Falls—Mr. Drew. , 


(). Did you meet them there? A. Yes, sir. 
(). When was it? A. That was in the winter of 1875 and 
1876. 


(). The winter following this injury? <A. Yes, sir. 

Defendant s Counsel.—\t would like to have an entry made 
of our motion to strike this outon the same grounds on which it 
Was objected Lo. 


Motion denied, and exception taken. 


Re-cross-ecamination by Defendant s Counsel: 


Q. Did you havea runaway team? A. I had a team that 
run away. 

Q. Did you drive the team that ran away ¢ 
ran away; [ didn't. 

Q. But right after—the day after? A. Yes, sir. 

(). Was the stallion one of thems <A. [| have forgotten; I 
think the stallion was one. 


Q. And thecolt the other? A. 
it was an old horse. 


A. Not when it 


No, sir: it was not a colt; 


DIRECT-EXAMINATION OF Dr. AtLonzo J. CHADSEY’ 


| reside at 167th street in New York ; in 1875 I resided at 
288 Spring street ; ama physician and surgeon ; studied with a 
doctor in my native town, Stephentown ; [T took lectures at the 
Western Medical College of this State at that time; it was lo- 
eated at Fairtield, Herkimer County —-the enly one in Western 
New York at that time; have been practicing twenty-five years 
in New York City ; am seventy-eight last October ; [ know the 
plaintiff in this action ; was called to see an injury to him in 
1875; it was a dislocation and fracture of the shoulder; I saw 
Mr. Brockett, the plaintiff on 8th of July, 1875, on board the 
Dean Richmond at foot of Canal street: | found that he had 
received an injury upon his right shoulder which had disloea- 
ted the bone obliquely, downward and forward, and fractured 
the end of the scapula, ealled the aecromion process, above the 
shoulder blade, and the shoulder very much injured, bruised ; 
Lexamined him on the boat, the captain of the boat was there, 
and several of the hands; | removed Mr. Broekett’s clothing ; 
[ examined his shoulder to aseertain the condition 
of it, that ¢ eould know what to do: I examined 
thoroughly before Lattempted any treatment. 


so 


Counsel produces bones of arm, shoulder blade, ete., and 
witness illustrates and describes them to the jury. 


OF 
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He had been injured by a force which struck that point 
which we call the acromion process, and it crowded the head of 
the bone downward and inward about in this position. The 
glenoid cavity is filled up almost an inch with ligaments, and 
sartilage to hold it in its place; it is very narrow ; the shoulder 
has this ball and socket joint; these ligaments attach to the 
bone and hold it in its place. 

This point of the bone was fractured and brought down by a 
foree which came in this direction and pressed the bone down, 
so that the edge of it eanght and seraped against the bone_ it- 
self: when [ stirred the elbow, | could feel it erate. feel the 
erepitas, as we eall it; the injury existed some eight or ten 
hours; the museles were rigid and required a great deal of force 
to extend the shoulder so that Leould put it back to its place ; 
we had to tie his body up to a post, and two men extended his 
arm with a great deal of foree. and [| brought it to its place ; 
dressed it, confined if to his elbow, and put a compress under- 
neath to hold it buck, to keep it from pressing on the part that 
was injured, wrote a description of the case and sent him home ; 
he went home that night; the clavicle connects the shoulder 
blade to the sternum, keeps the shoulder back to its place ; this 
bone goes on the back of the ribs. 

Witness illustrates : 

). They broke those ligaments apart? <A. Yes, sir. 

(). So that the clavicle separated from the acromion at that 
point’ <A, Yes, sir. 

(). As well as the dislocation of the humerus downward that 
you have described ¢ A. Yes, sir. 

That end of this bone is attached to the clivacle, and when 
this bone was broken here, it broke its connection with the end 
of the clavicle. 

The collar bone or clavicle is attached at the point of the 
shoulder with the acromion by strong ligaments; they were 
broken by the fracture of this bone, right'there and there. 

Witness illnstrates. | 

There 1s a ligament above and one below; at that point of 
junction between the clavicle and the acromion those bones are 
held in position by a strong ligament above and below, wrapped 
around the acromion, and the end of the vollar bone. 

(). In respect to the rupture of the ligament, what did you 
find there? A. This bone was broken down and the end of the 
clavicle was left loose. 

Q). What did you find in this injury when you examined it 
in reference to the distance of the head of the humerus or arm 
bone from this point in the scapula? A. I think it was moved 
about an inch. | 

(). So that as yon found it, how far was it? A. I don’t 
think it was two inches; it might have been two inches. 

(). When in the natural position, how near to that other bone 
would it be? A. It touches it except a little ligament when 
the arm is raised it is like that. 

Witness illustrates. 
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There is cartilage or gristle; it keeps the bones apart from 
friction: the ligaments start from here and rin around and go 
around the shape of the bone and cover the head on the ont- 
side; on the inside there is cartilage; [ean’t tell the names of 
them; LT used to know them when L was a student ; [fonnd the 
bone was pushed right through these eartilages, so that it re- 
moved all the cartilages from that point of the bone so that two 
bones came together: i could feel the grating of the two bones 
as they came together; this edge of this bone [ thought, by 
feeling it, became rough from the injury; this dislocation 
was froma blow coming right down on the shoulder here : it 
was not by any motion of the arm: if was by simple, sheer 
force, from anything Lsaw of the man, a dislocation ; the skin 
was not broken; it was shielded, L suppose, by the clothes, but 
there was a thickening and soreness of the skin. 

lL could see there had been a force applied there, but there 
was not evidence of it on the skin, only the tenderness. — I 
could see there had been a blow there, but that was a blow 
through the clothes, so that it did not leave a mark like a blow 
on the skin. tie complained very badly. Whenever [ stirred 
the arni, I felt this grating sound. 1 didn’t try it only to find 
out what the trouble was; [got it in its place, and | kept it 
there ; the head of the bone had carried off all the intervening 
substance between the two boues ; In 1877, in November, | ex- 
amined his arm again; [ found tliat the head of the bone had 
fallen down below—too low; LT ecould push it up to its place, 
but as soon as [ let it go it would fall down; the part that held 
it down here had been absorbed ; that was my Opinion ; this 
‘bone had been absorbed ; the piece that was broken off, or a 
part of it at least, had been absorbed by the absorbment vessels, 
removed from the shoulder; [ could feel the liead of the 
humerus down below its proper position ; aithat time the collar 
bone laid as it does now: LT could push it, Lb could feel it) move 
up inits place; you put your finger right underthe end of the 
collar bone; if is separated from the other bone, and never has 
united; that is not a frequent occurrence. 

Q. When that injury is received, state whether or not, in 
the majority of cases, there is ever any union afterwards  be- 
tween the collar bone and the shoulder blade ¢ 7 

Objected to by defendant’s counsel, on the ground that 
the question should be confined to this case. 
By the Court; 

Q. You may ask him what his judgment or opinion is as to 
this blow, what the effect of the injury would be. 

Q. In your judgment, was there any probability of that in- 
jury being repaired ¢ 

Defendant's counsel objected to the form of the qules- 
tion. 

Q. The injury of the separation of the collar bone from the 
scapula ¢ | 
Defendant's counsel also objected as leading. 
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A. | .will say there was a possibility, but not a_prob- 
ability. 

Q. In your judgment, what was the condition of the head of 
the humerus, as you found it in 1877—what was that condition 
attributable to? A. Attributable to the destruction of the con- 
nection between the clavicle and the ligaments that held it up, 
and the destruetion of the cartilage and membranes, at the 
lower edge of what we call the glenoid cavity, where the head 
of the bone rests ; the injury in that direction had carried them 
off, so that the two bones came together ; where the bones have 
become nude, their membranes will not grow there ; I suppose 
that to be the cause; | had some doubts whether he had kept 
his shoulder up constantly ; | had some doubts whether the 
habit of letting the shoulder drop from its place a little, had 
not added to the situation in which I found it in 1877; in May, 
1879, I made: an examination of the shoulder; I found it had 
improved very little from what it was in 1877, very little, 
indeed : the head of the arm bone was toolow ; it was not held 
up; | examined the shoulder night before last in your office ; 
the parts have healed in some measure ; it is in a better con- 
dition now than it was the last time | examined it, in 1879, but 
this depression—this want of union between the clavicle and 


the loss of the muscles there renders his shoulder, weak ; itstays 80 


up to its place better, but he had not the strength to mse it that 
he would have had if these muscles and tendons and attach- 
ments had been restored ; I find there is absorption in a part 
of the acromion process more than there was the last time I 
examined him; that is, the enc of the bone that was broken 
has been carried away by the absorbent vessels, so that the 
acromion process how is shorter than it was in 1877; that is, 
this bone here. 

(. What do you find now as to the condition of the collar 
bone, as to whether it is separated from the other bone ¢ 

A. Yes, sir; it is separated ; it does not attach to the other 
bone; you can put your finger under it; the effect is that it 
weakens the exertion and use of the muscles attached to those 
bones: Mr. Brockett can labor with his left hand— and he can 
use this in a slight measure ; the longer and more he uses it the 
stronger it will become ; it never can be restored to its strength 
on account of the loss of these bones, ligaments.and tendons ; 
they will not be supplied. 

(). Is there strength enough in the shoulder to do farm 
labor? A. Well, there are different kinds of farm labor; I 
can’t tell. 

(). Heavy farm labor? A. It must be very light to do it 
with that arm—the right arm. 

Q. To use the right arm would it? A. Yes, sir; I have 
seen men pitch: hay with but one arm. 

Q. What in vour judgment would be the effect of such an 
injury upon the nervous system on that side? A. It would be 
a very serious effect ; beneath and under there is what is called 
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mecdienal science to tell where ¢ 
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a plexus of nerves ; the injury and pressure of the bones in that 
direction down, injured them very much; this plexus of nerves 
is connected with all the nerves of the body ; consequently the 
whole nervous system was injured by it; it would be Hable to 
extend to any part of the nervots svstem, beenuse they “are all 
connected ; you can't tell where, they would not go at times 
under such eireumstaneces, : 


C'VOSS-CXANI ‘ive / }, i] Def ndant §S ClOunNSe / M 


().-Are youengaged in the active practice of medicine in the 


Citv of New York now? A. Yes, sir. 
() tn speaking in general terms, aside from the fracture, is 


the idea expressed by saying that you found a case of dislocated 
shoulder joint 4 A Yes, sir; shoulder joint retnoved from its 
natural place, and [ proceeded by the usual process to get it 
back again. 

Q). You got the arm bone in the socket again, 

(). And you applied bandages to keep it there ¢ 
sir. 

(), Now you say there was something the matter 
coll: ir bone ¢ A. Yes, sir: the bone itself Writs hot Injured . 
was thie bone with which it was connected: it was broken and 
left it loose ; the collar bone was affected only by the attach- 
ment: the bone to which it is attaehel being broken the aero- 
mion process in the scapula, the shoulder blade : the end of 
the shoulder blade that comes over the shouider : [| ascertained 
by feeling that the front end of the shoulder was broken : ] 
could feel it with my fingers through the flesh. 

(). And you knew it was broken, because the little bone was 
loose from the big One ¢ A. The end of the eollar bone, where 
it was attached to this, this was broken down, by a foree coming 
down in this direction, and left threat end Without any attach- 
me oa to it, that was all, 

There is not any thing In medic: al sc ienc eto tell where the 
Pl eame from. You say if came down. There is nothing in 
A. y es, Slr: there is. 

(). Proper treatment would have kept those two parts that 
had been separated together, would it mot ? | think it would. 
if it had been kept all the while so. Nept asit was when if was 
reduced, 

Q. And they world have united, would they 
can't say as to that, 

Q). Ina healthy man, if a bone is broken off, and they are 
put in juxtaposition, don't they unite again 4 A. Yes, sir : they 
will unite, but this point of ‘the bone whereit w: is rials n oof. 

there Was lo Vesse ‘T, the vessels passed through the other point. 
They unite if they are Kept together in a healthy man, but I 
found by feeling, that the part it was united to, was broken 
down. | 


A. Yes, sir. 
A. Yes. 


with the 


not? a. 3 


Did you intend to have us understand that there was a 
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point of the bone broken off, so as to be wholly dissevered from 
any connegtion with the balance of the body?. A. I do not. 
The lower edge of it was in contact. It had torn down, and 
being bone and brittle, it left a space between the upper end, 
The lower point was together vet. 


(). In what condition is that bone in the man now? <A. It - 


uppears tobe gone. The point that was broken off appears to 
be gone. 

Q). You think that has been absorded ¢ 
been, if it is not there. 

Q. About how big a bone was that? A. Where the fracture 
was, was probably half an inch or three-quarters, and then the 
bone runs around, kind of an irregular circular. That would 
make the piece three-quarters of an inch higher if it was put in 
“a square shape. It is not a triangular, it is a straight base 
where the fracture was, and a circle point. The lower edge, 
the glenoid cavity, was rough—-the glengid cavity is the socket, 
in which the head of the shoulder bone lies—the lower edge of 
that cavify was rough. 

Q. Where is that point on yourbody? A, 
head of the shoulder 

(). How do vou know it was rough? A. Because I could 
hear it, when I stirred the shoulder blade upon it, it made a 
noise, a grating. 

Q. That you could hear? <A. I felt it and heard it. IT heard 
the noise. [stirred the shoulder bone and felt the grating, as 
[ held the arm, same as you would feel rubbing two. sticks, or 
two rough surfaces together. 

(). Have you stated ail the fractures there were now ? 

A. Yes, sir; those two, if that was one. IL don’t say. that 
that bottom was uw fracture. 

Q). A gritty edge the bone‘ A. It brought the bones to- 
gether when they were not designed to come together. 

(). Is there any rule of science, any learning of the medical 
profession, anything in the experience of mankind, that will 
enable you to say what effect that would have on the nervous 
organization 4 A. There is. 

~(. Where will we find those rules laid down? A. In most all 
the Works on nervous diseases. 

(). Will you name one of them? <A. The first work was by 
Bischat. that | remember on nervous diseases: all students of 
anatomy and physiology know that an injury to a plexus, is 
liable to be transferred through the nerve to other parts of the 
body: weall know that—the different parts of the body are 
sympathetic through the nervous system; [ don’t remember 
now what Brown Sequard’s treatise on nervons difficulties 
says; L remember Brown's works ; | think they were published 
since 1840; nervous action we cannot reduce to rule; if there was 
an injury upon the nerves of the right shonlder, there is no 
rule as towhich side it would develop itself below, if at all, 
whether upon the same side, or opposite side ; in all hysteria, 


A. It must have 


Right under the 
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bone: 
asitisnow? <A. 
the end of it. 


and all that class of nervous diseases, for instance, rheumatism 


will attack it will go from one joint to 


another 


(). You cannot have an injury to the shoulder, and have a 
nervous difficulty beside that, and in addition to it 4 
sir; and because vou find the two, it is safe to assume that the 
one is occasioned by the other; where there Is an injury, we 


the heart sometime: 


ov) 


what we call nervous rheumatism. 


A. Yes, 


always refer the cause of the nervous alfeetion to that injury. 


L 


Q) Ifaman has a 


shoulder disloeated, and afterwards has 


neuralgia, the one does not follow the other necessarily ? A, 
If we find a person has received an injury to the nervous sys- 
tem, we always refer the cause of the neuralgia to that; that is 


the only way we have to do; there isa 


work, you know, 


Re-direct-exramination . 


(). The counsel asked you in re 


great 


deal of it @ness 


card to what fractures there 


are, State whether or not, this separation of the collar bone, at 
this point, by the tearing assnunder of the ligaments, tearing it 
away from the scapula, whether that is a fracture, where this is 


torn assunder ¢ “A. 


That is called a dislocation 


() Isat probable after there has been such a dislocation by 
the tearing assuuder of this ligamentous band here, and bring- 


‘ing those bones out in this position, although they are brought 


back into position again, is it probable that they will ever unite 
there, that the Ngaments will become restored, 
that the ligaments would be restored there, although they are 


brought back into position ¢ A, 


Is it probable 


It is possible, but not proba- 


ble: but asa general rule, igaments will not grow on bones 
that have been laid bare of what we call the periosteum, the 


covering of the bone. 


(). Where there has been rupture of the ligaments, as in 
this case, it is not probable that there would be union there, 


unite or did not 4 


although put back in place? A, 
ble, 

(). Upon your examination of this shoulder, made 
two ago, What did you find as to whether those ligaments did 
A. They did not; there is a separation there ; 
a free movement of the collar bone at this point. 


It is not pkobable, but possi- 


i day or 


(). What is the position of the collar bone in respect to this 


Le POSS -COLU i (nation - 


(). | would like to know whether since you were born, you 


this acromion process in the shoulder of Mr. Brockett, 
lt is higher: you can put vour finger under 
The end of the clavicle being considerably above 
the head of the humorus, the point of the acromion is gone ; it 
is right over that where the collar bone lies. 
was broken off, called the acromion process. 


The little bone 


iad — as 


q-o— as 


Sl 


ever had a case ofa fracture of this kind? A. Never: I never 


saw a case before. 
Q. Ora separation of the ligaments of this kind; the mus- 


cles, nerve, fibre. or whatever it is? <A. I never saw a case 


where the shoulder was dislocated by a blow. , 

(). By anything—have you ever had such a case? A. I 
never had such a case : no, sir. 

(). Have you ever read any book treating of such a case, 
and if so.what is the name of the author, and what is the book ¢ 
A. I don’t remember. 

Q. Youn don’t remember anything about it? A. I don’t 
know anything about it, only what | experienced in this case. 

(). You have not had any experience? <A. In this case, that 
isall. IT never saw a case of the kind before. ‘In military sur- 
very, | have read of cases similar to that; of cases where a 
fracture took place of the acromion process by a blow, but I 
never did in my practice. 

(). What book did you read that in’ A. I don’t remember 
now. 

(). Do vou remember the name of any author treating on 
that subject in this language or any other’ A. I don’t remem- 
ber now: Lean’t eall to mind without locking. 
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Q. Don't you remember the name of an author treating 99 


upon any subiect of surgery or anatomy? A. Oh, yes, a great 
many ; Gross, and a good many on surgery. 


Dr. Stephen A. Ingham, who was the plaintiff's physi- 
cian, and treated him for this injury, and Dr. Albert Van- 
derveer, a physician and surgeon, practicing medicine and 
surgery -- Albany, N. Y., and also professor in the Medical 
College at Albany, who examined the plaintiff in January, 
1883, were called by the plainuff, and testified substantial y 
to the same effect as Dr. Chadsey. 


ExaMINATION OF Mrs. FANNIE RICHARDS, BY PLAINTIFF'S 
COUNSEL. 


| am adaughter of the plaintiff, Mr. Brockett : reside in 
Salisbury ; in 1875 1 was 15 years old; L recollect the time 
when my father had an injury on the shoulder—the right 
shoulder: L believe it was in E875; prior to that he worked 
with his hired men on the farm. 
(). Constantly ¢ A. Yes, sir. 


Deve ndant s Counsel : 


| want to renew my objection to the interpolation of that 
word ** constantly.” She did not mean to swear to that, and 
yet that is the way it will read. I object to these leading ques- 
tions. 


5 4 


(). State about your fathers work--about how much he 
worked prior to that date 4 A. Tle worked hard every day ; he 
carried his arm ina sling after the time he reeeived the injury 
in 875; for about five vears off and on: he wore it two-thirds 
of the time during that time; he did not labor after the receipt 
of this mjury: | know that he did not rest well nights; my 
sleoping room was near his- adjoining ; | have heard him groan- 
ingin his sleep and tossing about; my father gota brace; I 
don't recollect when: [should think he wore it about a couple 
of years; L remember one was a large brace, connecting both 
shoulders ; [think it held his arm up in place; there were 
straps to come around, and it was buckled around the shoulder, 
and around in front; T think there was a steel bar went across 
the top of the shoulder; | don’t remember if there was any- 
thing in that second brace upon the top of the shoulder, 


CV OS8SS-C2U did jpolionw hy Defendant s Coun sel - 


(). You say something about a brace—where was that brace? 

A. Upon his shoulder: the large one reached across his back 
and rested on both shoulders 

(). And braced the shoulders up, or down? A. [think it 
braced the right shoulder up, the arm up, but [am not positive. 


_* 


EXAMINATION OF ReuBEN NEELY BY PLAINTIFE’S COUNSEL. 


Lama farmer. and reside in’ Fairfield, Herkimer County ; 
there is one farm lying between Mr. Brockett, the plaintiff's, 
and mine: IT have known the plaintiff from ehildhood ; [ have 
known him forty vears, probably ; lL have been past his farm 
prior to St. frequently, along the road and on his farm ocea- 
sionally ; he was industrious—what we consider a hard labor- 
ing man: LE have not seen him laboring lately; | think he has 
hot worked much at anything since 1875; | have not seen him 


Jaboring ; his farmis about one hundred and thirty or forty 


Acres, 

(). Are vou acquainted with the kind of farming ? the kind 
of crops he raises‘ A. Yes, sir. 

Q. What, in your opinion, were the services of Mr. Brockett 
worth in laboring and managing his farm prior to July, 1875 4 


Objected to by defendant's counsel on the ground that 
there is no allegation in the pleading under which this proof 
Is competent, 7 


* 
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WILLIAM S. Forp'’s DIRECT-EXAMINATION BY PLAINTIFF'S 
COUNSEL. 


ai a. 


Q. Where do you reside? A, In Fairfield, Herkimer County 
—about half or three-quarters of a mile from Mr. Brockett, the 
plaintiff's farm, whom [ have known for over forty years; our 
farms adjoin; we considered him a fairly hard working man 9? 
prior to July, 1875; as a fact, | should say he was a hard work. 
. ing man. Of course there is a difference about such things. 
Q. Since the 7th July, 1875, have you known of his being 
able to work ¢ 
Defendant s Counsel.—We make the same objection as be- 
| fore, that there is no such allegation under which such proof 
| can be introduced. 


| - 
| Evidence received and exception taken. 


(). Since July, 1875, state whether the plaintiff has been 
able to perform work on his farm‘ <A. [can’t say as to that, 

(). Have you known of his working onhis farm? <A. I have 
not known of his working ; no, sir. 


PLAINTIFF HERE RESTED. 


Defendant s Counsel.—May it please the Court, we desire 
without taking the time of the Court, to present formally a 
motion that averdiet be directed for the defendant, on the 
ground thatthe plaintiff having by his own allegations and 
proof shown, if anything, a cause of action against the watch- 
man, there has been no cause of action shown egainst the de- 
fendant in this case. 


Second.—That by the evidence they have shown that the 
plaintiff, with knowledge that he was, if a passenger in that 
part of the boat at all, one under limitations and conditions of 
which he knew, and those that every ordinary man with com- 
mon intelligence must be presumed to Know, with notices be- 
fore him, and with an aequaintance with the rules and regula-99 
tions of the boat, and knowing some of the divisions of the boat, 
that he put himself in a place where be had no right to be, and 
in that place there was no contract snech as alleged in the plead- 
ings between himself and defendant. 


Third.—Tiat the evidence shows that, with a knowledge of 
the rightful authority to require him to leave the place in which 
he had wrongtully placed himself and go to his own part of the 
boat, the plaintiff refused and resisted, and in disobeying a rea- 
sonable rule and regulation according to his proof, he rendered 
himself liable to the necessary amount of compulsion. 
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Fourt),—Tnat by his evidence it would seem that only the 
necessary compulsion was used to compel him to obey this rule 
and regulation. If he had a falland an injury such as he clatms, 
that certainly could not have entered into the consequences 
which might have been presumed or expected. And, finally, 
that the plaintiff has not made out evidence to sustain his cause 
of action. 


Motion denied for the present; exception taken by de- 
fendant’s counsel, 


Cuantes Turret, examined by defendant's counsel : 


| reside in New York, am engaged ona tug in the harbor of 
New York: my business for many years has been a boatman ; 
in July, 1875, [ was emploved as a watchman on the steamer 


fe 


Dean Richmoud, 
(). Are you aware or not of any difflienlties there had been 
from passengers being allowed on the freight ¢ 


Objected to by plaintiffs counsel : cbjection sustained. 


_* 

A. There were notices hung up between the engine-room and 
the cabin. 

(). Similar to this? (Shows Exhibit No. 1.) A. Yes, sir; 
and another one. 

QM. What do you mean; what notice was thats A. Hung 
under the ticket office. | 

Q. What wasthat? A. No deek passengers allowed aft the 
shaft; there was a gas light there at the ticket oflice; we had 
notices forward of the shaft; they notified the deck passengers 
that they were, not allowed aft the shaft: in the part of the 
boat in whieh these notices were hung there were some settees, 
also forward of the shaft-—the same as aft: each part of the 
boat had its settees and seats: abour eight or nine o'clock I 
found some two or three persons on the freight ; | was on wateh 
that evening—it was about a quarter to nine o'clock ; L went 
around the freight, and [saw some men on it, and I notified 
them to get olf ; L notified Mr. Brockett-—the men laid around 
on the freight—they laid close together; one of them = Jaid 
within six feet of Mr. Brockett ; | notified them to get down ; 
they all got down except 


Counsel for plaintiff objected to what was said to any 
body except Brockett, unless it was brought to his notice. 


The Court: 

Q. Where was the other man? <A. On the box aside Mr. 
Brockett ; I nofified them to get down; the man got down 
in frontof me; Mr. Brockett still lay there ; [hit my reed on the 
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box and I says, ** My friend, get down out of here”; [hada 
reed in my hand 
finger, about the size of a lead pencil, a rattan, a rattan or thin 
bamboo--it wasa reed that comes from foreign countries, they 
put them in chairs ; { told him to come down from there ; I went 
through the upper hall of the boat after that, and I came down 
through forward and came back to him again, and I hit on the 
box again to him | told him to get down out of there, and he 
said he would not do it; Lsays, “If you don’t get down 1 will 
get somebody to help you down by and by.” [left him again 
and walked forward on deck ; Lcame back to the man again, 
and | spoke to him iwoor three times, ond l couldn't get no 
answer out of them: Ltook the reed in my hand, the rattan, and 
hiton the box to wake him up: he lifted his head, he laid 
down his feet towards where I was; I says, **‘ Get down out of 
here--you have been up here long enough” ; he says, **] won't 
eet down for you, and nobody on board the boat can put me 
down.” So Lstepped up a foot or two closer to him, and as I 
put my hand over, he let his foot drive and hit me in the chest ; 
kieked me with his feet In the chest, so then | crawled up to 
him —-I reached over, and as | reached over he showed fight, and 
we had a elinch together, and the boxes felldown; | wasa little 
livelier on my feet, so T éould get ont of the way. 

Q). And vou fell too? A. Yes, sir. 

(). And the boxes fell?! A. Yes, sir, and Mr. Brockett fell ; 
all fell together ; all came in a heap; with that a couple of gen- 
tlemen came there; Tsheved lim out in the gangway, and a 
conple of gentlemen came there, and took him = off forward ; I 
didn’t put my hand on him, or strike him after he was down 
from the freight 

-(). After you fell on the deck as you have testified, was there 
any more scuffling, or any assault on either side, oreither shove 
the other? <A. No, sir. 

Q). Did he say anything, and did you have any further con- 
versation with him at thattime? A. Not that night, no, sir: ] 
saw his ticket up ina barber shop. S 

(). Hlow did you come to see it / A. | went by there, and | 
saw him standing there, and | saw a couple of men looking at the 
ticket ; L stepped in and looked at tt. 

(). Please look at this ticket‘ (Presents Exhibit Number 
9, and see whether with the exception of that ‘* New York to 
Albany.” if they were reversed, and it was * Albany to New 
York.” and especially in regard to the words, ‘not allowed 
abaft the shaft.’ was it a ticket like that’ A. Those were the 
same tickets we were selling on the boat. 

(). The-ticket that you sew him have ¢ 
ticket, 

(). Was it like that, the printing ‘‘not allowed abaft the 
shaft,’ ewas thaton the face’ A. Yes, sir. : 

(). Did the mate come on there at that time? <A. Yes, sir; 
the mate was Morey; he took Brockett by the arm; I don’t 


A. Yes, sir; a green 


alittle stick about the size of your little 
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think he shoved him : Brockett went forward with the mate, and 
another gentleman; [ saw Brockett and another gentleman 
standing in the saloon in the morning; [ think it wase Doetor 
Chadsey who testified here; then Captain Christopher was 
there: L stood and looked a few minutes at him,and then I 
walkedon down stairs again; Dsaw him that night again going up 


in the barber shop; [walked by the barber shop; [ was told 
the gentleman was there; [stepped in and spoke to the man, 
and he said | hed hurt him, broke lis collar bone. 

(). Had he told you before that time that you had broken 
his collar bone? A. No, sir. ° 

(). lad he said anvthing about breaking his ¢ oll iw bone un- 
til the evening after the occurrence? A. No, sir: hadn’t said 
anything, and [ says to him, ‘* My friend, it is all your own 
fault, you done it yourself kicking the freight down, 

Q. What did he say tothat? <A. He didn’t say anything at 
all; he didu’t answer the words at all so I stopped, and walked 
out of the barber shop, and I haven't seen him since until to-day 
or Veste radi iV. 


Cross-examination by Plaintiffs Counsel, 


(). Yousay vou saw him the.next morning when the shonl- 
der w: Sy set: did you see that Oper ition?) A. I didn’t see auny- 
body ope rating on him; [| stood and looked at him a little while 
in the hall; the doctor was there I think ; IT looked at him to 
see What was the matter; [couldn't tind out anything ; [didn’t 
ask any questions ; [didn’t hear anything about his having his 
shoulder set; my cnriosity was excited seeing him standing 
there; he had his hand this way. (Witness illustrates), I 
stopped and looked and walked down stairs; L neverasked any 
questions ; L had no suspicions that he had got a shoulder out 
of joint; L did't see his arm fastened to his side; I saw his 
arm up bere. (Witness illustrates). [saw no bandage on it 
then; he didn't lave anything on it then, merely his arm up 
here. : 

(). Did that arouse any suspicions in your mind that he 
was injured because he stood with his hand in this manner ? 

A. There was a strange men there; [saw him go to work at 
him; [didmwt see what was done;up to that time | had no 
SUSPiIC ion that Broe kett had been injured in this ov ‘CUrTence | 
his cont was over his shoulder; [ don't know whether his 
hands were it} the sleeves or not: | dom tf rec olleet whether, at 
that time, his arm was out of one of the arms of his coat. and 
the coat thrown over his shoulder; [saw him with his hand in 
this way ; I don’t know whether his arm was in his coat sleeve ; 
[ didn’t take particular notice of it; [don't know whether that 
was before or after the arm was set; 1 didn’t Know anything 
about the shoulder being reset until the gentleman told me ; 
where Mr. Brockett came down on the floor barrels were on 
that deck ; there was no barrel standing in the immediate vicin- 
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ity whére he came down, only boxes ; nothing but boxes and 
fruit tierces further forward ; the fruit tierees were twenty feet 
further in that vicinity ; by tierces I mean barrels. . 

Q. After Mr. Brockett got up he didn’t show any fight, did 
he? A. He made a shove there when he got up; I was right 
in the boxes; I made arush to get out of there as quick as I 
could. 

Q. Did you rush to get away from that disturbance ¢ 

A. No, sir; I can’t say whether Brockett showed any fight 
after he rose from the floor ; he made some resistance ; he resisted 
from going forward of the shaft; he resisted the mate; I did 
not take hold of him again; the baggage master was there 
also; he took hold of one side of Brockett; he resisted going, 
and they used force to get him to go along; he held back 
violently ; he braced himself there: Mr. Brockett did not ap- 
pear to be intexicated ; I don’t know whether he drinks or not ; 
I cannot say whether he was sober or intoxicated ; when he 
arose he did not make any complaint of being injured at all ; 
I was there until he was taken out of that part of the boat; I 
heard no complaint whatever during that time; I heard no 
complaint until after the next night, when he was bound up. 


Defendant's counsel objects to the counsel for plaintiff 
repeating the answers of the witness—he is constantly com- 
menting upon them. 


| didn’t hear of any injury sustained by Mr. Brockett until 
he came up the next night on the boat; the rattan I used was 
a little over two feet long; L used it to just have in my hand 
to go round with; sometimes I will have it in my hand, and 
sometimes I will lay it down somewheres, 

Q). What time did you say you first saw Mr. Brockett ? 

A. A quarter to nine o'clock ; the person nearest to him 
then was a person lying upon this box—the box was even with 
the bales of hops—of the same height ; I spoke to this person 


and he came down directly ; L spoke to Mr. Brockett also ; got 


no particular answer out of him the first time I spoke; when I 
spoke to him the second time the other man was getting down ; 
the second time Brockett looked up. and | ordered him off the 
freight. } 

Q. What did he say? A. IL ordered him off the freight. 

(). What did he say’ <A. He didn’t give me no answer. 

(). He made no answer the second time; then although he 
didn’t come down, and though he didn’t answer, you went 
away and left him? A. Yes, sir. 3 

Q. Did you think ita part of your duty to see that he was 
got down! <A. Yes, sir; it was my duty to see it. 

(). Still you went away and left him? <A. Yes, sir. 

Q. To what part of the boat did you go? A. Up the deck 
forward, and down along the main deck. 

Q. Did you look to see how long you had been gone 4 
A. No, sir; I Know what time [ had been gone by looking 
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in the engine room; | went by the engine room; I say it was 
about fifteen minutes, 

(). Why did vou say it was ten or fifteen minutes? «A, I 
didm’t happen to think about what time it was. 

(). When you went away did you intend to return, to secure 
his getting down? <A. | didi’t expect to see the man there 
when | came back. 

(). Hehadn’ started to move away when vou left, had he? 

A. No, sir; ie hadn't moved at all, 

(). Hadn't shown any signs of getting away ‘ A. No, sir. 

(). Yet you say you expected he would be gone when you 
‘ame back 4 A. Well, he was not, 

Defendants Counsel.—This is not a proper way examin- 
ing; these constant interruptions and repetitions of the 
unswers—it is a running argument; [don't think it is 
proper. 

(). When you came back, and did find him there, what then 
occurred 4 A. TL ordered him down again; [ says, ** My friend 
you will have to get down out of here, the rest of them have 
got down, and why can’t you get down?’ He said, ** He 
wouldn't get down for me, and nobody aboard the boat 
conldm’tsput him down.” He roused up when he said that he 
got about half way up, sitting up like this — 

\Witness illustrates. 
lasked him to get down again; [ stepped up to him and 

told him to get down; he didn't give me any answer; he was 
half way sitting up—his feet laid to the south and his head to 
the north—his feet towards the bow and his head towards the 
stern of the boat; [stepped up and got closer to him, as I did 
that he hit me with his foot in the breast. 

(). Kicked you with his foot’ A Yes, sir. 

(). His foot was lving awey from you and his head towards 
you, was it not! A. No, sir. 

(). Are vou sure of that? A. Yes, sir. 

(). His feet were towards the stern, weren't they 4 A. No, 
sir. 

(). Tell me how they were Iving? A. Towards the bow of 
the bout and bis head towards the stern—the first thing that 
occurred after Lapproached him in that way, was this kick that 
| received inthe breast. 

Q. Now Lask you whereabouts vou were hit in the breast 

by that kick ¢ A. (Witness shows.) Placing his hand on the 
: upper part of his e “sh On my right side. I was onthe freight 
box when | was kicked. 

(). There was a freight box Iving beside the bales as | un 
derstand, a box four, or five, or six feet long, and three or four 
feet high --was there any such box there 4 A. No, sir. 

(). Describe the box that was lving by these bales ? A. Some 
were four or three feet, and some two feet. 
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(). You said there was a box there about on a level with 
these hops? A. There was no hops there. 
W hat was he lying upon?! A. Lying upon boxes. 
Was he lying upon more than one different box? A. On 
I guess both of them were about four feet lying end to 


What were you standing on when you were kicked ? 

A. | was standing on a box, about eigteen inches across the 
head, across the end and two or three feet long, and about three 
feet high-—-that box laid further to the bow of the boat. I got 
up on this box—the box he was on was a good deal higher than 
that--they were tiered up. 

Q. What do vou mean when you speak of tiers of boxes ¢ 

‘A. There was two boxes laid on other boxes. 

@. The box*that Brockett lay upon you say was four feet 
high; one of them? <A. Yes, sir. There was other freight un- 
der that from the deck floor. 

Q. Were the boxes that you stepped on six feet up from the 
floor? A. No, sir: three feet. 

(2. Those that he was on, how far up were they from the 
floor?) A. About six feet, the level or the top of them. When 
L approached him | had this rattan in my hand. J hit it on the 
box alongside of him. I made no other use of it. I did not even 
strike him on the legs as has been said. I should think I was 
about a foot from Brockett when he kicked me. I could have 
reached his foot--he had his foet up this way. (Witness illus- 
trates.) LT undertook to get up, and he let drive at me, when 
he hit me on the chest with his feet. LI started to get hold of 
him, when he struck with his valise. | had the cane in my 
hand, and the cane might have hit him for all I know—this 
reed or rattan. The boxes that Brockett lay on tumbled down 

they tumbled over. 

(). How wide is that box across the top? A. About three 
or four feet. 

(). And as wide on the bottom ¢ A. | don’t know how wide ; 
there was two of them: the box that he laid on eame down 
right behind me and behind him: | think Leaught him by the 
leg or arm: Leould not get him by the collar; | seized hold of 
him, | can’t say whether by the leg or arm; when I came over 
Brockett came right alongside of me—right by my side, not 
three or four feet from the box that he had been lying on; | 
lay nearest the box. 

Q). And he lay over bevond you from the box—he was further 
from the box than you were? A. The man was not off his feet 
after be struek the deck. | 

(). He was not off his feet? A. No, sir. 

Q). Do you say that after Brockett came from the box he 
came on to his feet? A. [didn't see him strike anywhere ; he 
was on his feet alongside of me when he came down—on deck, 
I mean. 
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Q. Didn't see him strike anything, did you-—a box ora bar- 
rel? A. No, sir. 

(). [fad no suspic ion that he was in any way injured by hav- 
ing come in contact with anything? A. No, sir, I didn’t. 

(). You heard no complaint of any injury? A. No, sir; not 
that night. : 

(). At the space where you say Brockett was on the deck, 
and where you were on the deck, there was neither’ barrel or 
box? A. There were boxes. 

Q. Boxes about there ; but the space you and Brockett oc- 
cupied when von came down. there, there was no barrel there, 
hor any boxes there 4 A. Boxes came down with us; ; shoe 
boxes and dry goods boxes came down on to me, 

(). Broekett, standing on his feet, did the box tumble down 
on him? A. Weall came down ina heap—-he came down, and 
he was on lis feet when I saw him. | 

() And this box was six feet high from the deck floor ? 

A. No, sir; the top of the box was six feet from the deck 
floor; Lean’t say what the box contained that fell on him. 

Q. Did you see a box fall on him at all¢ A. No, sir; but 
more than one box fellon me; | didn’t see any fall on Brock- 
ett; Leommenced my employment with the defendant in this 
suit about three months before that accident ; [| remained there 
two months in theiremploy ; after that | went on to a barge; | 
had a better joband I left there; the barge ran on the Hud- 
son river: Ll remained there until that fall, and that fall 
[went on a barge for the Erie Railway. ! 

Q. Do you drink liquors to excess sometimes? A. No, 
sir. 

(). Have vou, in vour career, within a few years, been en- 
gaged in tights now and then¢ A. No, sir. 


Objected to by defendant's counsel gs improper. 


Q). Did you have a fight at Milton, on the Hudson river ¢ 


Plaintiffs counsel proposed to show the temper of this 
man-—evidence received and exception, 


L20 A. Lhada fight there once, yes, sir; Ltook my own part. 

(). Have you had more than one fight at Milton? A. I 
mis rhit when | was a school boy ~a school boy fight. 

(). Passing the time of your being a se hool boy, have you 
since that time had a fight at Milton, besides the one you men- 
tion ¢ 

Objected to by the defendant’s counsel, on the same 
ground as previously stated, 

Received and exception taken by the defendant’s coun- 
sel. 

A. No, sir: not several fights. | 

(). One more than you have mentioned? A. No, sir. 

().-What do you mean by saying that you have not had 
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several-—several, that means half a dozen or more; yon mean 
to say vou have not had half a dozen fights’ A. Yes, sir. 

How many less than half a dozen? A. Five. 

Do you know of any place called Floyd Rhodes ? 

No, sir. 

. Do you know ofa man by that name? <A. Yes, sir; I 

fight with him—that is the gentleman I spoke of that I 
I fought with at Milton. 

(). Did vou about October 14th, 1877, in company with Bill 
Williams, Everett Blester, and George Lounsberry attempt to 
break into a house at Milton’ A. No, sir. 

(). Were vou arrested for that offense? A. I was arrested 
for it: ves, sir; [ was not arrested, they told me they wanted 
me, 

(). You settled it, did you not 4 A. I settled it because we 
could not find the right parties who were at it. 

Q. Did you settle it? A. I settled it myself. 

(). Paid how much to settleit’ A. lam not obliged to tell 
what | settled for. 

Q. If vou don't want to tell, you need not; what did you 
settle it for? A. L will tell the reason why ; I was acquainted 
there ; bronght up around there, and I was innocent of the 
charge. 3 

Q). And was it for that reason you settled, because you were 


brought up there, and because you were innocent of the charge? 

A. Yes, sir; I knew it would cost me more if it went into a 
trial; I settled it because I didn’t want it to go any further; I 
settled it the same day the Grand Jury sent for me. 


Re-direct-evamination by Defendants Counsel. 


I think it was about nine o'clock when I saw Mr. Brockett 
in the upper hail that next morning—-the passengers generally 
left the boat in the morning, they showed up at eight o'cloe 
generally. 

(). You were asked about a fight, and in reply you said it 
was in self defense, tell us about that ight 4 A. I was in the 
tin shop at Milton, where there wasa couple of other young men 
and this Flovd Rhode’s son was in with a dog. I stood by the 
stove, it was in the winter, and snow about fifteen inches, there 
wasa tin pan tied on this dog's tail. The dog was let loose, and 
heran howling. Floyd Rhode’s son said [ was the one that did 
it. Lrold him I didn’t do it. He was aman taller than | was, 
and as Lsaid I didn’t do it, he allowed he eonld lick me, and 
called me some names, and one word fetched on another and he 
showed fight. and he clinched me. | throwed him Gown in the 
snow. I didn'tstrike him with my fist. 

The tin smith came out and took me by the back of the neck 
and told me to stop fighting, and L went away with him. 

His father came in the tin shop, and he was going to lick me 
anyway, and of course [ didn't like it much, and when he called 


122 


me names, and called my folks names, I got up and tried to 
getaway. [was inthe harness shop, and he came over there. 
He was going to lick me anyway. I[ got out of the harftess 
shop and told him there wasa chance for him. He didn’t offer 
to strike me. Lwalked over into Thompson's grocery store 
and there the man followed me, and one word fetched on an- 
other word. He called mea vilename. Il asked his father out 
of doors, and the grocery mansays:  ‘ Floyd, don’t go out.” 
and he told me not to fight, there wes some man there says, 
‘itis ashame to have aman geo to work and calla man names 
in that way.’ Sol went out onthe stoop, and he was growling 
away atime. He opened the door and began to growl. He 
came as iar as the door. Hedidu’t come out. to light Or any- 
thing of that kind. ITdidn't think he would fight, so I got 
there and talked with him. Lwent backin the same way. He 
stood in the door and he hauled off and he struck mein the 
face. Then he clinched me, and as he clinched me his son took 
hold of me, him and his son both, that was all about the fight. 
That was before | went on the Albany boats ; that was the only 
fight T liact. - 

(). When was this affray in 1877 4 What was that the counsel 
asked you about 4 A. Some one was trying to get into Lefever's 
house, when L heard the Lefever girls holler, ** Murder,”’ 
holler for assistance ; Williams and I heard it; we stepped on 
the stoop; hadn't got the door locked hardly at the hotel ; we 
heard the cries, and we started to run to the house; went right 
in the door; we couldm’t get any answer from them ; they 
were hollering and scared, and it Was as if somebody had been 
scaring them, and so they wanted Dan Rowley ; we went back 
and notified Dan Rowlev’s folks, and got them up there ; that 
was all there was abont it; then Dan Rowley’s folks said it 
Was us, because we were out late; it was the usual time about 
half-past ten or eleven o’clock, bright moonlight ; they sent a 
subpcena for us at Milton; the Lefever girls charged us with 
making the noise; | was advised by a lawyer and by friends 
on our own side to settle it; [wentto them,and [| told them it was 
not me; [said there was somuch money to settle it rather than 
let it go into the Courts, and they agreed to doit, and let it 
drop; [was innocent of if; [ was not there; I did not go to 
that house until [| heard cries for help from it: that was all 
there was of it. 


Re-cross-evamination by Plaintiff’ s Counsel: 


(). How much did you pay to settle it? A. lam not obliged 
to tell, am [4 

(), The evidence has been gone into. You say you were ad- 
vised to settle it. Il want Vou how to tell how much you paid to 
settle 1t? <A. Kifty dollars. 

Q. And you say you were entirely innocent’ A. Yes, sir, 
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and was not there. Novo, sir: not there at the time of the 
offense. 

Q. The charge was that the panels of the door were kicked 
in? A. Yes, sir; that was the charge. 

Q. It was in view of that, that you paid the 850%? A. No, 
sir. 


STEPHEN A. Morey. examined for defendant : 


I reside at Stonington, and am and have been for many 
years a boatman ; and at present engaged upon the Stonington 
boats, on the steamer Narragansett, running out of New York 
Harbor ; in July, 1875, | was turd mate on the Dean Richmond ; 
I knew of no such office as third assistant mate ; it was part of 
my duty to store the freight. 

(). Was there any hops on board that night aft the engine 
on July 7, 1875 % A. No, sir, Jthink there was some forward. 

(). Is hops a usual freight in the early part of July ? 


Objected to by plaintiff's counsel ; objection sustained, 


Q. You are confident of the other fact that there was no 
hops aft the engine‘ A. Yes, sir; there are two gangways 
open when the boat lies at a dock, fore and aft the boat; the 
cabin passengers most always enter at fhe stern. There was 
no division when I was there between the cabin stairs and the 
ticket office and the engine room ; the engine room bulkhead 
there was no partition; there was nothing more then freight 
piled up; there were notices hung up about the parts of the 
boat ; the notices were ‘* Deck passengers not allowed on this 
deck ;*’ they were hung upaft. There were notices forward 
in large letters, ‘* Deck passengers not allowed aft the shaft,” 
in good sized letters. There were chairs or settees in front of 
the boat for deck passengers. I saw Mr. Brockett on the night 
of July 7th, 1875: the first I saw of Mr. Brockett, I came from 
aft, and he and the deck watchman were by the freight on the 
deck : the deck watchman ordered him forward and _ he con- 
tended ; he said he wouldn't go; this was aft the shaft; it was 
probably fifty feet from the ticket office or the cabin ; it might 
have been probably twenty-five ; thirty feet from the engine. 
1 asked Mr. Thiel what was the matter; I saw Mr. Brockett 
and Mr. Thiel contending ; Mr. Thiel telling him to go forward 
and he said he wouldn't: I didn't see any pushing; I asked 
Mr. Thiel if he was a deck passenger. 3 


Plaintiff's counsel objected to the conversation between 
the witness and Mr. Thiel. 


Q. Where was Mr. Brockett then’ A. Right there by him ; 
he said he was a deck passenger, and told him three times to 


go forward, and he would not go; [ turned around to Mr. 
Brockett, and Tsays: If you are a deck passenger, you Will 
have to go forward ; he said he wouldn't; L took hold of one 
of hisarms and put my hand behind his back ; he pushed 
back, and of course, [kept ahead; I took him along and he 
came away : he said he would go forward; [ got him forward 
and Isays, there is vour place; [ says, now, let me see your 
ticket, and stepped into the barber shop, and he showed me 
his ticket; it read, **deck ticket’? : [ says, vou know that 
you have noright aft or you ought to know you have no right 
afton that ticket; well, he said, he didu’t think he was doing 
any hurt on the freight ; that was all that passed between us 
then. Edidnm’t see Mr. Brockett until next morning and then 
he was in the main saloon: the state room saloon aft, and the 
doctor was there; it must have been eight or nine o'clock, or 
somewhere along there; there was no other passengers there 
withus, and none that | knew of on board the boat; they had 
gone ashore; L got bold of Mr. Brockett’s arm; [ lashed him 
to astanchion upon the doctors request; [think Dr. Chadsey 
was the man, leant say for certain; we pulled on to him; I 
pulled an his arm, and we couldn't get the arm in place ; this 
was under the doctors directions; a man got hold of me, and 
we both pulled together; he said finally, if he could rest a little 
while he thought it would be better, so he sat down to rest and 
[went away ; that was the last | saw of Mr. Brockett. 

Q. What was near these two men when you first came to 
them, Mr. Brockett and Mr. Thiel, as they were on the deck 
talking, boxes or bales or what ¢ 

A. It was just outside of the boxes; the edge of the freight 
came like this. 

Witness illustrates. 

It was right outside of the edge of the freight; had small 
freight that night; bales and boxes were seattered around ; 
that they fell down withsome large boxes and some small ones ; 
lsuppose there were boxes that had shirts in some of them, 
and different articles; very light freight that night; the bales 
were of different articles ; [ean’t tell you what exactly ; T will 
say there was no hops there, because we don't stow them there; 
[ think there were bales of eloth: Lam = not certain, buat I 
believe ; when L came to Thiel and Brockett where they were 
stunding together, there were other passengers standing around ; 
[ was the officer who talked with Brockett, and required him 
to go forward and to show his ticket; ne other officer that 1 
know of did that: after lL got there | heard all of the conversa- 
tion: | did not at that (ime hear Brockett say, ** Leannot help 
myself, | have a broken shoulder?’ [did not hear Thiel say, 
* Tdomwteare if Lhad killed yous’ [am = pretty sure L wonld 
have heard it if he had said so; [am pretty sure he didn’t 
say it; L didn’t hear anybody say it; I did not say, nor did I 
hear any one else say, ** All sueh men as you are ought to” be 
killed,” nor did | say or hear anyone say, ** You farmers are 
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too stingy to buy a state room and ought to be killed ;°* Iam 
pretty sure that there was not any such thing said that night by 
any body in my presence or hearing; Thiel did not strike the 
plaintiff, Brockett, in my presenee ; nobody shoved him in my 
presence, 

Q. Now the plaintiff has testified that when he got up Thiel 
struck him. 

Plaintiff’ s Counsel.—\ object to the counsel citing to this 
Witness the supposed testimony of a witness. 

Q. That when he got up Thiel strnek him in the face and 
then shoved him / 


Plaintiff's counsel objected to the question in the form 
stated ; question withdrawn. 


(). Mr. Brockett is understood to say that when he got up 
this watchman struck him in the face or back of the head ? 

A. After he got up off the deck ¢ 

Q). Yes? <A. I didn’t see that. 

(). He is understood to say that after Brockett got up, 
Thiel struck him in the face or back of the head? <A. I ean’t 
tell, sir: [was not there; | didn't get here; | was not there 
at that time when they came off the freight; when they stood 
by the freight was the first | saw of it. 

(). State what was the first thing yousaw? <A. ~he first 
thing L saw when I came along from aft was Mr. Thiel and Mr. 
Brockett standing there by the freight together; I saw no 
striking. 

(). How soon after the fall from the freight did you see 
them, do you suppose / 


Objected to by plaintiff's counsel as incompetent ; 
objection sustained ; exception taken. 


A. I did not hear the fallof the freizht: the first thing of 
the trouble between Mr. Brockett and Mr. Thiel that | heard or 
saw was, when | came along aft, they stood np by the freight ; 
the fracas had got over with them as far as Thiel and Mr. 
Brockett was concerned : I says, ** What is the matter here ?”’ 
Thiel says, ** Here is a deck passenger that L have ordered off 
the deck three times, and he refuses to go off, und also refuses 


to go forward.” 

(). Did Mr. Thiel make any complaint to you in that way ? 

Q). Did Mr. Brockett make any complaint to you? A. No, 
sir: no more than he refused > L said, ** You are a deck passen- 
ver, anal you will have to go forward 2” he Says, we] wont 
ao.” | 
: Q. Did Mr. Brockett complain of Thiels conduct in any 
other way than vou have stated’ A. Well, he might have said 
that he struck him. 

Q Did Mr. Brockett make any compiaint to you of Thiel’s 
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conduct 4 A. Yes, sir; he said that Thiel had pulled him off 
the freight and struck him, and Thiel said, He kicked me. 

(). What did Brockett say to yout <A. He didn’t say any- 
thins. 

(). Tle didn’t deny it ?, A. He didn't deayit; I told him he 
would have to go forward, and he said, ** tl won't gov’ in the 
examination of the plaintiff upstairs in the presence of the doc- 
tor, | did not see his arms moved except as they were pulled. 


Cross-evamindtion by Plaintiff’ s Counsel: 


When this arm was reset [ took hold of the arm, and some- 
body took hold of me, and both pulled. 

(). And both were unable to get the arm to its proper place ; 
was that trne 4 A. That was what was said ; after that Brock- 
ett asked fora little respite and sat down to rest; when | went 
to the scene LE spoke of, Thiel and Brockett were contending ; 
Thiel was ordering bim forward, and Mr. Brockett refused to 
vo: Thiel did not have hold of him; they were standing by one 
partof the freight, not where the first collision took place ; they 
were standing by the end of the freight, on the edge of the 
freight, by the gangway that goes forward and aft. 

Thiel said to Brockett, °° You must go forward -* Brockett 
said le wouldn't; [Ldidn't hear anything further; [ told Mr, 
Brockett if he had a deek ticket he must go forward ; 
l took hold of him; he resisted me; LL had hold of 
his left arm; | am certain of that; [| don't think Thiel 
had hold of the otherat any time; [wouldn't be certain, but I 
think there was a person stepped upon the other side and took 
hold ; Brockett at that time made no complaint about his shoul- 
der: Lwouldn't be certain whether the second man was there I 
said I thought there was, [ wouldn’tsay positively there was or 
not; L took him forward about abreast of the barber shop, near 
the barber shop, and [ says, ** There is the place where you be- 
long ;” LT said that to him outside the barber shop: I savs, ‘If 
you have got a deck ticket let me see if 7° he stepped in the 
barber shop and showed it to me: [did not notice whether he 
pulled out his ticket with his right hand; Deannot say whether 
it was his right hand or his left hand: the next LT saw of him 
was at the office aft; he said he was there to change his ticket ; 
he complained about his shoulder; when | got forward he said, 
‘*T believe my shoulder is dislocated,” or something like that ; 
that was before he changed his ticket ; vesterday my attention 
was called to the fact, whether or not there were hops upon 
that part of the boat; | knew there was none on the after part 
of the boat, ny attention was not called to the fact that hops 
were in ove place and-not in another, my first recollection was 
when Mr. Brockett said there was hops piled up aft. Thad no 
conversation of any aveount with counsel for the defendant, in , 
respect to Whether there was hops there or not, T know there 
was no bales of hops there at the time Lexamined the bales 
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lying there. [examined them in sucha way that I can say 
there were not any bales of hops on that part of the boat. I 
have charge of the freight, and the freight was stored where I 
ordered it stored ; | Know that we don’t stow hops there, I can 
most generally discriminate between the kind of freight that is 
put m one part of the boat, and the other respectively, except 
hops. The bales that did lie there were bales of cloth ; IT wouldn't 
attempt to tell the size of them, I couldn't tell how broad they 
were , some of them might have been covered with sacking, | 
can't tell the nature of the covering | undertake to swear that 
from my recollection now, none of those were hop bales, be- 
cause L know what is a bale of hops, aside from a bale of eloth. 

(). Were you present when Mr. Thiel was examined as a 
witness before a notary by the company 4 A. No, sir. 


Objected to by the defendant's counsel,on the ground that 
there is no foundation for any such supposition in the case. 


(Q). Was not this ticket read in this part of the boat where the 
occurrence took place? <A. It said on it, ** deek ticket ;"’ I 
don’t think it was produced, and read there in this place where 
[ first came across them. TT wouldn't be positive about it not 
being taken ont and looked at there. 

(). Did Mr. Brockett say that he had pulled him off the 
freight, pulled him off some where, and had struck him ¢ 

A. He said he had struck him and pulled him off the’freight. 
In that place where I first came across him, he did not complain 
of having any injury in consequence of it; Thiel said he strnek 
him and pulled him off, andhe said * he kicked me before I 
touched him :;** Brockett made no answerto this. Brockett 
made no claim of anyinjury at that piace ; Brockett’s shoulder 
was not set while I was there ; after | pulled onee | went away. 


Tuomas RoGers, sworn for defendant. 
Direct-eramination by Defi ndant s Counsel: 


| reside in Troy ; Lam an engineer, and have been for many 
vears. [ was engineer of the Dean Riehmond, 7 July, 1875, 
on watch on the evening of that day : the engine room is open 
on both sides and had closed windows at the rear; from the 
‘cabin, threat is, the first partition of the bout, the’ barber's Shop 
is forward of the shaft: | heard from passengers that evening 
that something had occurred in which Mr. Brockett, the plain- 
tiff, was a party. [heard the noise of something falling ; I 
knew nothing about the thing till T came ap by the fire room to 
attend to mv own business te look at the water there: the 
watchman came aft; he had a litt!eswiteh in his hand; he tap- 
ped on a box that was standing tere on deck a little way prob- 
ably six or seven feet, rapped on it; he had no other cane in 
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his hand except this, whieh I eall a switeh, that I saw with 
him: he said, ** You gentlemen will have to come down off the 
freight—pointing off that way; there was two men there, one 
Wis sitting ona box leaned up) against another box ; those was 
the first two boxes on deck, nothing on top of them; the man 
that was sitting down got up, and the man that was on top of 
the freight, as [ learned, was Mr. Brockett ; he made some re- 
ply to the watchman; | couldn't hear what it was, but any 
way be made no move to come down ; the watehman turned on 
his foot and went aft at that time, and L went forward, around 
by the engine room, and to the other boiler, and in the course 
ofa few minutes | heard the boxes fall; | then came back to 
the other boiler, and there was one of those gentlemen standing 
here, and he says, ‘that man came down after all,” and then 
there was several there; the watchman or whoever it was—I 
don't know whether it was Mr. Brockett or who it was talking ; 
[paid no attention to them: [went about my business ; [ only 
saw them there ; Thiel did not strike Brockett after he got 
down in my presence ; it may have been «a minute or a couple 
of mihutes of interval of time after the falling of the boxes 
when Psaw these men, Thiel and Brockett, on the deck ; 1 was 
on the port side, very near the fire room, when [ heard the 
boxes fall—that is about opposite where they fell; it) must 
have been fifty or seventy-five feet or eighty that | walked till 
| came to the place where they were standing ; it was near the 
starboard side, near the fire room; the time that elapsed was 
the time in walking from the port boiler towards the starboard 
boiler: L was facing them as | walked to the other boiler after 
[ passed the end of the freight ; 1 was facing towards the growp 
and also facing aft as L walked: [did not see Thiel strike 
Brockett during that time after | heard the fall of the boxes 
and while lL was walking to the other bofler and facing them ; I 
think Morey was standing in the group of people that was 
there; Loam sure | saw him there right afterwards; I 
have no recollection of hearing either Thiel or Morey speaking 
to Mr. Brockett and saying that sucha manas Brockett ought 
to be killed, and **you farmers are. too stingy to buy a state 
room,’ or any such thing, nor did [T hear Brockett tell them or 
ask them why they wanted to kill him: nor do I reeolleet hear- 
ing Brockett say, “ Leannot help myself, [T have a broken 
shoulder ;” [Tsawthem trying to get him forward: he was argu- 
ing the point with them, some way or other; [ can’t say what 
he said; they appeared to be persuading him, but it ap 
peared he was trying to resist; they were trying to get him 
the easiest way they could, 


Oross-evamination by Plaintiff’ s Counsel: 


(). [le seemed to be resisting; did he? <A. Apparently that 
way: Morey and many others—I can’t say how many, prob- 


ably four or five, or three or four—gathered around Brockett ; 
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I think the biggest part was between me and him like; while 
I was there they did not use any compulsion by way of taking 
hold of him ; they were persuading him ; they said he must go 
forward ; either Mr. Morey or the watchman was persuading 
him; I think he said he would not go forward. 

Q. That he wouldn’t¢ <A. At that time ? 

@ Do you swear Brockett said he would not go forward ; 
do you recollect distinetly that Brockett said he would not go 
forward / 


Defendant s Counsel.—I| object to that ; after the witness 
on the stand has testitied to a thing it is not competent for 
the counsel to repeat it with the prelude: ‘* Do you swear,”’ 
and then repeat it over again. 


Q. Did you intend to swear that you distinctly recollect 
that Mr. Brockett was requested to leave that part of the boat, 
and refused to doit? A. Well, L won't swear, at that time ; 
no, sir, Lam pretty positive | beard no complaint of injury 
made by Brockett on that occasion ; I did not hear it said by 
Brockett that he had been pulled down and had been struck by 
this watchman; about a minute, perhaps more, may have 
elapsed from the time of hearing this commotion of the boxes 
to the time I went there; [| was walking on deck all the time— 
walking from one boiler to the other; I was on the way to the 
scene, but when the boxes fell | was not there, and what oe- 
curred immediately after that I did not see. 


Re-direct by Defendant s Counsel: 


There might have been some hops unknown to me stowed 
among the freight aft the engine that night: | don’t know that 
there was; I did not take any cognizance of the freight more 
than those boxes out of place afterwards. 


Joserpn DuRNo, sworn for the defendant: 
Direct examination by Defendant s Counsel : 


I reside at Cohoes, N. Y. ; in 1875, on the night of July 7th, 
I was fireman of the boat Dean Richmond, and on wateh on 
the evening of that day: I heard some noise or saw some dis- 
turbance in which Thiel, the watchman, and Mr. Brockett were 
parties ; T was in the fire room: | heard some noise on deck on 
the starboard side, that is the right hand side: I looked ont of 
the fire room door; | saw some boxes tumbling down; T saw 
the watehman and another man; [don’t know who heis; I 
never saw him before; IT suppose that is the man; I saw three 
or four boxes tumble down there: IL saw two of them coming 
down with the boxes; I got ont on deck to see what was 
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coming down--to see what the noise was; T saw those two 
gentlemen on deck with the boxes, then T went back in the fire 
room; Ldidm’tsee Thiel strike him; [| was looking at them 
when they fell and when they got up; [did not hear Brockett 
ask Thiel why he wanted to kill him or any such language or 
words; [ don't remember seeing the mate, Morey, come there ; 
[saw no pushing nor shoving, nor did [ hear anybody say 
to him that ‘S you farmers are too stingy to buy a stateroom,’ 
orany such words, 

Q. Did you hearany complaint by Brockett, of Thiel or any- 
thing about hisinjury or hurt? A. Well [heard the man said, 
[ suppose Mr. Brockett he says “allright, you broke my collar 
bone.”? that was right affer he got up, he was there on deck, he 
said, ‘you have broke my collar bone, and you will pay for 
it.’ it was a very few minutes after the occurrence. [did not 
hear Broekett say that Thiel had struck him, and | Knew 
nothing more of these people. 


CYOSS-CLaiMmetnatlion by Plaintiff's Counsel: 


| mav have been twenty-five or thirty feet distant when I 
heard the falling of the boxes. When I heard the noise I 
looked that way to see what it was, that was about the extent 
of my observation. | came out and went nearer to see 


what was falling. Ll walked up there afterwards, [ found 
the wateliman there; all [Tecan remember and Mr. Broe- 
kett, | stppose it is they were all standing together, as I 
went up - heard the man say, ** you have broken my collar 
bone.”  [ don’t remember the answer the watchman made 
to that, nor anything of the conversation that followed. 1 
didn’t stay there any longer. | walked away. 


FRANKLIN «|. ScoveLi sworn for the defendant. 


Direct-cvamination by Defendant s Counsel : 


In 1875 | wasa elerk on the steamer Dean Riehmond, and 
for many vears had oecupied that position, [ think there were 
notices in front of the office hanging up alongside of my win 
dow that said, ** Deck passengers were not allowed abaft of the 
shaft,’ there was'a notice similar to that on the opposite side if 
| recolleet, scattered in different parts. LL mean this Exhibit 1 
for identification, “deck passengers not allowed in this part of 
the boat. The length of the boat is about 375 feet, she carries 
six or seven hundred passengers, sometimes we carry all that 
come on board. , 

(). Hlow many deck passengers does she carry? A. The 
sine answer would apply to that. 

(). Go within a limit of fifty. A. T have given as high as 
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200 from that down ; there is a part of the boat assigned to deck 
passengers. 

Q. This part of the boat from the cabin to the first division, 
the engine bulkhead, how large is that deck. A. From eighty 
to 100 feet, 100 from the ladies’ cabin bulkhead to the after 
bulkhead by the first engine, that is the first space of division ; 
the fire-rooms intervene on each side, the deck between the fire- 
rooms is forty-five feet or thereabouts, and lights on both sides 
throughout this deck; alongside of the office there was a 
chandelier or bracket ; there are seats provided for deck pas- 
sengers, and settees provided for cabin passengers, the seats 
for deck passengers are forward of the forward bulkhead of the 
engine, forward of the shaft. This part of the boat is called 
the after deck, the forward deck is smaller, that is from the 
forward part to the bulkhead. The shaft runs through the 
middle of the engine-room partition. I would say the size of 
the deck forward of the shaft is abont 100 feet, and over these 
decks there isa deck on which there are state rooms and saloons 
for passengers, and above that there is another deck still, and 
stairs go up on the after deck. The tickets for deck passen- 
gers did not have any printing on the back. The tickets are 
taken up when the passengers go off the boat, and destroyed. 
The printing on the front of the ticket was ** Deck passen- 
gers notallowed abaft of the shaft.”’ I think it was on a line on 
the face of the ticket. . 

Q. Is that the ticket—this isa ticket from New York to Albany, 
but with the exception of those words; is that the kind of 
ticket that was in use on the deck passengers? A. With the 
exception of the color; yes, sir, that is the ticket; that is a 
similar ticket, the shades of color differ with the different 
issues; L saw nothing more of the plaintiff that night, except 
that he came to the office—to my office window ; I don’t re- 
member his buying a deck ticket; IL suppose he must, but I 
don’t remember it; [ have a copy of the way bill —it is not on 
that; | don’t take the names of deck passengers ; after that 
time, I judge it was about nine o'clock when I saw him, when 
he exchanged his deck ticket for a first-class passage and half 
of a state room; | dont remember having any conversation 
with him at that time: he said nothing more than he wanted a 
change : | did not see him again. 


('ross-eraim ination hy Plaintiff? 8s Counsel 5 


The ticket office whieh [| occupy is in the rear of the after 
part of the boat, on the opposite of the gangway where passen- 
gers enter; there are two gangwavs or entrances— passengers 
can come in any gangway;: | sold at the ticket office tickets for 
deck passengers; I think the notice was posted of the price 
of pissage ticket at my office; it was expected passengers 
would enter near the tieket office, so as to be convenient, that 
was the custom; after entering the boat, and going to the 
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ticket office. there Is qpuite: a spruce about there that is open in 
that part of the boat; from that the stairways led up to the 
saloon above, and to the cabins below; and near there, upon 
che opposite side of this space—whicl’ is some twenty-five or 
thirty feet usually, the freight is commenced to be piled ; it 
forms a partition wall or passage, making a sort of room there ; 
the freight is piled in the centre of the boat, leaving a_pas- 
sage on each side—piled directly across, piled up straight, 
leaving an Open room or space of twenty-five or thirty feet ; 
then upon each side of that freight, and that wall of freight, 
there was a narrow passage leading up to the engine, as far 
forward as the freight went; near the ticket office there was 
this notice posted in large print, letters of two inches, ** Deck 
passengers not allowed in this part of the boat’’; [ think there 
was another notice tlongside of my office : this notice was 
posted indifferent places conspicuously ; | will swear positive- 
ly there was a notice, “* Deck passengers not allowed aft the 
shaft’’; 1 am positive it was alongside of my window ; there 
were twh decks on this boat—-where the deck passengers were 
expeeted to be was on the same floor—that is to Say the floor 
extends from this rear portion of the boat where the passen- 
vers cathe Upon it: Where these notices were posted that floor 
extends,to the bow; L Know that the same letters are on this 
ticket shown that were used at that time for deck passengers ; 
not to my knowledge have any of the tickets been preserved 
that were used in the year IS75, and I do not know whether a 
new form of ticket. or the words, ** Not allowed abaft the 
shaft’’ were put in a diferent form; [| would say that the 
letters were comparatively smaller with the words “ Not al- 
lowed abaft the shaft.” with the other words, ** Deck passen- 
gers from New York to Albany.” : 

(). You would guess they were about balf smaller? A. Yes, 
Sir. 

(). More than half smaller¢ A. Yes, sir. 

Defendant s Connsel.—-\ will offer this ticket in evidence. 


No objection made : received in evidence, and marked 
Exhibit 2; the large card is also received in evidence. 


| had no ecard but had that on; | have a faint recollection of 
seeing Mr. Brockett come to my office on the evening of the 7th 
of July, 1875, and exchange a deck ticket for a state room 
ticket ; between two and three hundred men came to my win- 
dow that night-—over three hundred came some nights ; 1 don't 
remember Mr. Brockett saying anything when he exchanged his 
ticket —there was nothing to call my attention to Mr. Brockett 
from any other passenger. 


Re-direct-evcamination by Defendants Counsel: 


These three hundred passengers had come before nine o'clock 
—that was an unusual time. 
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Re-cross-examination by Plaintiff’ s Counsel: 


It 1s not an unusual thing for passengers to change their 
tickets—they often change their state rooms when they get a 
poor r Om. 
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CHarLes THrer, recalled for the defendant. 


Examined by Defendant's Counsel: 


Mr. Brockett did not say to me, Lam defenceless and can’t 
help myself; I have a broken shoulder, or words to that effect. 
I did not say to him, ‘*[ don’t care if [ had killed you,” or 
words to that effect ; nordid he say to me: ‘‘what do you want 
to kill me for,’ or words to that effeet , nor did Morey or any 
one there say to Brockett: *‘all such men as you ought to be 
killed ;" nor did | or any one there at that time say, ‘you 
farmers are too stingy to buy a stateroom ticket, and ought to 
be killed.’ [was thirty vears of age on the fourth day of Feb- 
ruary last. 


Cross-eramination by Plaintiff’ s Counsel. 158 


(. When Mr. Morey came there did Brockett say to you, or 
to him, in your presence that you had pulled him off that 


H | freight, and had struek him? <A. No, sir; I didn’t hear him 
s ed say it—nothing of the kind. 

| 

i Docror JaAcon S. Moster sworn for the defendant : 


) Lam a physician and surgeon; have been in practice nine- 
| teen vears ; since December, 1863, I have held a chair in the Al- 
i bany Medical College since 1864 except the time ont on an ab- 

sence; [have made a study of the subjeet of dislocations, and the 


5 injuries that may result therefrom, and am aequainted with 159 
| literature on that subject; Lhave made an examination of the 
a plaintiff in connection with Doetor Ward ; | find no indication 


of a fracture having taken place of the bones of the shoulder of 

the plaintiff; there are no parts of the shoulder bones wanting ; 

: there is a dislocation of the collar bone which may affect some 
of the movements of the arm above the plane of the shoulder, 
bevond that | find no indication of disability. 

Q. Ifa dull pain in the side was felt by the plaintiff, if he 
had a painin his toe or in his side fifteen months after a dislo- 
eation of the shoulder, what will vou say as to the connection 

necessary or probable between the dislocation and this pain in 
this particular patient 4 A. This would depend on a statement 
he made in regard to the condition of his arm at the time when 
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he felt these pains; [ think they have no relation to each other ; 
his examination was, that, at this time there was no pain under 
the arm as there is now, no tenderness as was shown on the ex- 
amination ; depending upon injury inthe arm, we depend upon 
inflammation of the nerve there; plexus is a series of nerves 
which all of them united, make up the particular nerve; the 
branches come from the spine, and they all unite in these 
nerves : if there be inflammation inthis nerve then there might 
be distant pain as resulting from it; if there is no pain and no 
tenderness there could not be pain or tenderness elsewhere de- 
pending on this injury ; the resulfof my examination is, there 
is no tenderness, no physical change in the nerves. 

(). Is there any disability of the plaintiff to pitch hay 4 

A. No, sir; not from this injury of the shoulder; he an- 
swered very promptly and very fairly all questions, and his 
statement was taken for all matters of pain which were not ap- 
parent in the examination ; [ considered his statement in mak- 
Ing the examination which was to determine how much of in- 
jury was depending upon this injury of the shoulder ; it was so 
understood before T commenced my examination by the ques- 
tions Lasked, and he understood it; the conclusion which I 
reached was, that he attributed more of his injuries to the in- 
jury inthe shoulder than [ thought belonged there, and upon 
this he dwelt considerably, spoke of many of the pains that he 
had felt as though they were directly traceable to this,. while 
the evidence was distinet tome that they could not be. 


Cross-cramindtion by Plaintiff’ s Counsel: 


This examination was made in company with Dr. Ward the 
night before last. Wednesday night, in my presence; quite a 
careful examination was made. The examination was directed 
principally to ascertain the condition of his shoulder and his 
nervous system. Most of the time was Spent in eX: mining the 
condition of the nervous system, but enough time was given to 
ascertain the condition of the shoulder. 

(). You i ~ in the shoulder a moveable eollar bone, did 
vou not 4 A The outer end of it movenble : bae kward and 
upward motion. 

(). What you would eall a e: m plete disloeation of the eclavi |- 
ele or collar bone? A. Yes, sir: a complete dislocation of the 
claviele or collar bone from the shoulder blade, at the point 
of junction with the acromion : the whole bone Was not dislo- 
eated. 

(). [tis quite usual fora dislocation to become stiffened, so 
that it is held firmly in place by some attachment or iigament ¢ 

A. If it becomes attached it is. 

(). The shoulder blade might be out of place above the other 
bone of the shoulder, and yet be stiff and firm in its position 
out of pl: ice, could it not? A. Yes, sir: if re-attached at the 
new point. If the collar bone was dislocated and re-attached 
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in that position, the strength of the shoulder would be much 
greater than if the collar bone was loose. In this case the collar 
bone is moveable. There was a slight crumbling at the end of 
the collar bone when the shoulder blade was moved up and 
down, so that [could hear the crepitas, or crumbling, there of 
the end of this collar bone; that would not indicate that there 
was some roughness, it would indicate that there was movement 
to produce crepitas ; there need not be rough substances to rub 
against each other, nor anything hard. 

Q. Will soft matter produce crepitas¢ A. It depends on 
how thick and how soft it is. : | 

(). You don’t mean the softer it is! A. Lean get the sound 
in the knee joint when it is a little dry, or any other joint of the 
hodyv that is moveable ; it is the sound that comes from an im- 
perfect joint; IT mean the point of the bone is lifted from where 
it braces against the shonlder joint ; a dislocation means out of 
joint, to use a popular term; each bone has its own rule of 
accident when out of joint. 

Q. If a bone of the arm becomes out of joint, it is followed 
bv a firm attachment usually ; | am speaking of a dislocation 
of the radins?) A. They are apt to become united. 

(). A firm and strong arm at that point? <A. Strong, but 
crippled arm ; if it was moveable and flexible, SO that it would 
slip down and up, the arm would be considerably impaired for 
certain movements with this bone moveable in that position ; 
there would be the same strength of lifting from the shoulder ; 
I doubt whether a measure could be made of the difference 
until you reach about the horizontal line of the shoulder. 

(). If the collar bone was up, so that it presented no resist- 
ance against the shoulder-blade but was in such a position that 
it could be slipped over the end of the shoulder-blade, and the 
person was exerting his strength palling in this way and draw- 
ing the shoulder-blade forward, do you say the same strength 
could beexerted 4 A. T think just about thesame strength there 
would be at the point of resistance ; the use of the collar-bone is 
not to lift with, but to keep the symmetry of the person. 

Q). Don't the collar-bone furnish the point of resistance ? 

A. In certain movements: the clavicle or collar-bone was 
designed for symmetry, and to regulate the movement of the 
shonider and arms, a movement forward; the elephant is a 
strong animal and has no collar bone; the bear has a collar- 
bone. oe 

(). If the collar-bone Is for symmetry, a fracture of the col- 
lay-bone. if broken right in two, would not interfere with the 
strength A. Not particnlarly ; [observed a difference in the 
examination of the nervous condition of Mr. Brockett in respect 
to the two sides, the left and the right side: in a well person 
ordinarily is found the same nervous condition upon each side ; 
there was a difference in the condition of the nerves upon the 
right side from that of the left side upon Mr. Brockett ; in this 
particular case, the motion of the shoulder of the collar bone, 
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the movement up and down, backward and forward, asa man 
moves and uses his shoulder is not liable to irritate some of the 
smaller nerves, surrounding the end of this bone as it moves 
there; Lexamined as to tenderness on that point; the exfimina- 
tion as to tenderness in regard to the nerves below that, was 
very careful, on the top as well. 

(). Yousimply inquired whether it hurthim’? <A. The bones 
moved 

(). You moved the bones ina particular way?) A. Moved it 
in every possible way. 

(). Did you ask him ifit hurt himevery time? A. Not every 
time; if was a general request to notify me of any pain; 
it isnot a usual result, that the nerves are injured here, If 
there be a dislocation of tae arm, of the bone downward, par- 
tietlariy if there is more laceration of the ligaments about the 
cavity in whien the head of the bone rests, if it is downwards 
and inwards, it is not a frequent result ; [never saw an injury 
of the nerve from a dislocation; [lave seen a great many and 
reduced a great niany ; the medical works do not say that it is 
a frequent occurrence; itis a possible accident ; it occasionally 
happens from that injury ; the result of these observations 
showed that there was a difference in the nervous condition of 
his right arm from that of his left; it was not extrenie, nor 
very marked; with a careful examination it was possible to 
lind it { there was a difference in the measurements, but it re- 
quired close observation ; there was a decided difference in every 
indication taken there, clear from the back bone, on the’ baek 
side, and on the front side and on the right arm; | attribute 
the nervous condition to his carrying his arm so long ina sling ; 
there was atrophy as well ; | found biceps muscles, and muscles 
here somewhat small in an impaired condition, smaller than on 
the left side, but that difference of condition which | observed 
was not due to those injuries; it was not possible in the con- 
dition we found it at this time. 

(). Might not those pains, which were described, be due to 
neuralem 4? AL Yes, sir. : 

Q. Is not neuralgia quite a frequent result of an injury to 
the nerves? A. When the nerve itself-is injured; the nerve 
itself must be injured for neuralgia to be the result. 

(). If there was an injury to the nerves by an accident, 
neuralgia is quite a frequent result from it, is itnot’ A. It is 
one of the results ; | think it isa frequent result; L think the 
pains are due to neuralgia distinetly ; an aecident making an 
injury or bruise of the nerve as causing neuralgia. 


By the Court.—Vhe question is, whether an injury to the 
nerve frequently causes neuralgia? A. Yes, sir: [T doubt if 
the dislocation of that acromial point will be repaired, and give 
action at this stage ; it has loose attachments ; it will always be 
movable there as it is now. 


Re-direct-eramination : 


The neuralgia which comes from an injury to a_ nerve, is 
felt at a distant point, and can only be found there, while the 
injury is present in the original place. The neuralgia com- 
plained of in this case was complained of at a time when there 
was no complaint of an injury at the point where it was said 
to have originated ; therefore, the neuralgia spoken of here 
does not depend on that. Iam unable to reach any other con- 
clusion. 


Dr. Samuen B. Warp, of Albany, a physician and surgeon 
of 18 years practice, a professor in the Medical College at 
Albany, was called by the defendant, and testified substantially 
to the same effect as Dr. Mosher, with whom he had made an 
examination of the plaintiff. 


Epwarp Burpick sworn for the defendant. 


Direct-eramination by Defendants Counsel : 


{n 1875 Ll was steward on board the steamer Dean Richmond ; 
the first time I saw Mr. Broekett | think it was near nine 
o'clock in the evening; I saw two or three walking on the 
main deck, and he said that he was hurt, that he was injured ; 
I asked him what the trouble was, and he said that his shoulder 
was hurt; that was the expression that he made ; I said to hin 
‘“Can I do anything for you?’ and he said he did not know ; 
there was a gentleman there wanted to know if there wasa 
doctor on board the boat; we looked around and found a 
young man who claimed to be a doctor; be took him up into 
the club room and got some bandages for him, some cloths 
there and got some linen bandages, and some liniment or al- 
cohol that [ had in my room, and | went in there and assisted 
this young doctor, with Mr. Turner, in putting it on to his 
shoulder; rubbed it on his shoulder; I didn’t stay there until 
the doctor went away: after | got through there and rendered 
all the assistance [ could | went about my business and did not 
see him again that night; in the morning I started to go to 
market about nine o clock. 

Q). Tell about the examination by Dr. Chadsey? A. I saw 
this gentleman and the doctor up in the saloon aft; I assisted 
in pulling his right arm and taking his coat off; it was about 
nine o'clock, perhaps a few minutes later ; 1 with another man; 
he was not lashed to the stanchion when | saw him; we pulled 
on his arm under Dr, Chadsey’s direction; I didn’t see any- 
thing more of him until that night going up on the boat ; he 
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came up and ate his supper; he used both hands; he hada 
sling around his shoulder. here, and had this hand here ina 
sling ; he took it out of the sling ; he used both knife and fork ; 
in the morning he had his breakfast, and then supper, coming 
up with us the next night; Lsaw him) previous to his break- 
fast that morning; he ate at the table, and used both hands, 
and then [saw him up inthe saloon; [have no further recol- 
lection on the subject more than his hand was raised here (wit- 
ness illustrates). 


Cross-eramination by Plaintiff s Counsel: 


(. How long were you engaged in pulling on this arm ? 

A. There was one man.on the opposite side, one of my col- 
ored men Was there with me. I[ don’t recollect whether he 
pulled or not. 

(). Did you see Mr. Morey pull? A. No, sir. 

(). And another man with him‘ <A. Lunderstand they had 
another time at him. 


FREEMAN BELDING, sworn for the defendant. 
_* 


Direct-evamination by Defendant s Counsel : 


L reside in Salisbury. In the summer I have a cheese fac- 
tory, and in the winter, | am engaged in teaching school. I 
have had some business transactions with Mr. Brockett, the 
plaintiff. Ll remember that near my house this fall, sometime 
in October or November, there was a runaway, but I did not 
see it. Dsaw the fragments of a wagon strewn around. The 
box and the hind wheels lay in one place, a piece of reach in 
another place, and the tongue in another place. There was a 
fence between some parts of the wagon and the main road. The 
kind of a wagon that was broken up was not the heaviest kind 
of a wagon that farmer's generally use, but it isa wagon that 
is used a good deal, it is about half way between what we eail 
a light wagon and a heavy lumber wagon. It is sometimes 
used for carrying produce. Mr. Brockett and another gentle- 
man, Ldidu't know his name, came to pick up the fragments, 
it was not one of his hired men. [| think it was towards night 
when they came the second day alter the raonaway happened. 
Mr. Brockett was driving a pair of horses. [think he had two 
wagons When | first saw him—one was tailed on to the other. 
Mr. Brockett had some conversation with me about the frag- 
ments ; there was three of us there; we all helped more or less 
to gather them up. Mr. Brockett also helped to gather up the 
fragments, The forward axletree and forward wheels, were to- 
gether in one place, and the back axletree aud back wheels in 
another place. Mr. Brockett. took one pair of Wheels, and the 
other man the other, and ran them down on the road—there is 
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a private road runs through there. One set of wheels were near 
the private road, the other set was around on the other side of 
the house—there is a fence between them and the public road, 
and they had to be drawn around the back of the place. I 
couldn’t say which set of wheels Brockett took ; he ran his set 
of wheels off down the road to the blacksmith shop, the tongue 
was taken away, these loose fragments were loaded into the 
wagon, and the tongue, Mr. Brockett took the tongue off. I 
believe this tongue had part of the whiffletree attached. I think 
the tongue with the whiffletree, if I should guess at it, would 
not weigh over fifty pounds. I guess it was a good stout whiffle- 
tree, had an eveneron. Mr: Brockett was dressed in a sort 
of everyday garb. The man who was with him, was a rather 
thick set man, not very tall, a stranger to me. Mr. Brockett 
introduced him ; he had a gun with him; he claimed to be out 
on a pleasure trip or hunting excursion, or something of that 
kind. I think Mr. Brockett asked him to help about the 
wheels of the broken wagon. It was Mr. Brockett’s wagon that 
was broken, that was all the help he had, except what I did. 
I never had much business relations with Mr. Brockett. I 
bought some hay of him once—he buys cheese of me some- 
times. J see Mr. Brockett may be once a month, sometimes 
oftener. Sometimes I haven't seen him in two or three months. 
I know no more about his business or farming operations than 
I have told. I have been to his farm several times—last summer 
twice—I did not see Mr. Brockett. 1 guess I was not at his 
farm the year before. 


Cross-eramination by Plaintiff s Counsel. 


(Q. Do yeu recollect distinctly whether Mr. Brockett picked 
up this tongue or not and put it in the wagon? have you a dis- 
tinct recollection on that point ?, A. 1 do not. 

Q Is it not true that what Mr. Brockett did was to go 
around and pick up pieces of iron and smaller pieces of the 
wagon; there were a good many fragments there? <A. Several. 

Q. Is not that what Mr. Brockett confined his efforts to, and 
whether in point of fact that tongue was not put in the wagon 
by another person? A. IT could not say it was put in the wagon 
by any other person; [ think Mr. Brockett helped put it in; I 
don’t kuow but what he put it in alone ; I can’t swear positive 
about that; the blacksmith shop was about twenty-five rods 
from my house. 


NicHoLas MILLER sworn for the defendant. 


Direct-examination by Defendant s Counsel. 


I live at Salisbury : lam a blacksmith at Beaver Creek ; Mr. 
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Brockett had some repairs on a wagon this fall ; I can’t remem- 
ber how many pieces ; the wheels had nothing to do with them ; 
they were all geared together.on the axle; the reach was not 
broken: the wheels were not separated - the forward and back 
wheels were not together; the reach was broken; Lama Ger- 
man, and the use of English is not quite as familiar to me as 
German: this was a farm wagon, between a light and heavy 
wagon ; When the wheels were brought to my place, to my ree- 
ollection, | did nothing to them; they were left out in the 
shop; they were not carried to my shop over the bank, but 
around the shop; they had to be curved to get them away from 
the shop; when those wheels were brought there was an ox 
yoke taken away the same day; Mr. Brockett gave me orders 
about fixing it all upas faras Leould and we had the same 
kind of conversation about the ox yoke ; Mr. Brockett took the 
ox yoke off his wagon; he bad only one wagon when he came 
to my place; Leouldn’t say whether he had more than that 
before he came to me. 


DEFENDANT HERE REsTs. 


a 


Leonarp A. Brockett, re-called by plaintiffs counsel, 
examined by him: 
QQ. At the time of the receipt of this injury, while you were 
on the hops described by you, did you kick at the watchman ¢ 
Defendants Counsel,—\ submit that isa reopening of the 
case. 
The Court.—He may answer. 


Exception taken by defendant's counsel. 


A. No, sir: I did not kiek at him. 

Q. In whi: at position were you? A. My face was towards him, 
| crowded back as far as IT eould. 

Defendanls Counsel.—This is going over the ease again, 
they ask him now what position he was in; I understand the 
rule to be when upon that subject, they should have exhausted 
it, 

(). Which point of your body was nearest to the watchman 
as he stood there punching you’ A. My face. 

(). Were vour legs near the front of the freight or further 
back ¢ A. The back side uy) against the boxes that were built 
up. 

‘Q. In that interview, did this man Thiel say this to you the 
following night: ‘My friend, itis all your own fault,” vou 
done it yourself, kicking the freight down; did he say that ¢ 

A. He didn’t say anything of the kind. 


“* 
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Cross-eramination by Defendant s Counsel. 


Q. This was a period of considerable excitement to both par- 
ties, Isuppose‘ A. It was to me. 

Q. You, therefore, were having your attention very much 
directed from the particulars that were uttered? A. I remem- 
ber what was said. 

(). And all that was said? A. 

(). While you were in this scuffle ¢ 


I think I do. 
A. Yes, sir. 


PLAINTIFF S&S CASE CLOSED. 


Defendant s Counsel.-—\n regard to this affidavit of Thiel, do 
you wish to use if, 

Plaintiff's Counse/.—It will only prolong the case, I don’t 
think we ourselves will offer it. 


PROOFS CLOSED. 


Defendant s Counsel.—We desire at this time, to renew our 
motion for the direction of a verdict for the defendant, upon 
the same grounds that we urged at the conclusion of the plain- 
tiff's testimony ; in the first place we contend, that the evidence 
shows that the plaintiff was a trespasser in this part of the boat, 
and we called your Honor’s attention to the uncontradicted facts 
npon which this appears. Up toacertain point there is no dis- 
pute, he admits that he traveled on the boat before, he knew 
that he had bought the lowest ticket, and it had conditions, 
and that he was not allowed in some parts of the boat. The 
place where he entered on the freight was five or six feet from 
the entrance. According to his own statement there were these 
notices: ‘* Passengers not allowed in this part of the boat.’’ It 
further appears without contradiction that he was with one other 
deck passenger, who, when ordered to yet down, got down, 
while the plaintiff did not ; that he Knew that the watchman 
was the man who told him to get down, and before any accident 
occurred, or any injury was received, he had received directions 
to get down from the freight, and he refused. His own testi- 
mony is, that be drew back and did noé obey. Another ground 
of our motion is, that this plaintiff was bound to obey the rea- 
sonable rules and regulations of the defendant, and he had ho- 
tices of this. F¥rsf, by the notices hung up, which he admits. 
Second, by the directions of the watehman. Third, by the 
ticket which he had in his pocket, on which it was inseribed, 
and Fourth, by the general Knowledge he had on the subject. 
In the third place the evidence shows that the use of force, to 
some degree, was rendered necessary by the plaintiff's own im- 
proper and unlawful acts, and that that is independent of the 
question, whether the acts went so far as an assault upon the 
watchman or not; but if this was a reasonable rule and regula- 
tion, they had a right to compel obedience, they had a right to 
use the necessary force to cause that obedience. We urge this 
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as a question of law: thatif by his resistance, which compelled 
force to be used to pore “luce obedience, he was the cause of even 
an excess of force, that it was in consequence of his acts, and 
the defendant is not liable, and we urge again that if thisinjury, 
alleged by the plaintiff, was caused by a personal altercation be- 
tween himself and the watehman, of which he himself was the 
cause and oceasion, that the defendant cannot be held liable 
and his remedy is not in this action against the defendant. And 
again, if the injury alleged by the plaintiff was from an acci- 
dent which was not reasonably to be ex pected, and Was occa- 
sioned by his refusal to obey the reasonable rule and regula 
tion of the defendant, the defendant cannot be held lable. 

The plaintiff has not shown any faets upon which negligence, 
or injury in any way from the defendant's acts, can be claimed 
by the plaintiff, 

In relation to the evidence generally of the plaintiff I 
desive to call your TLonors attention particularly to this fact 
which certainly is not in dispute, for it was the plaintiff's own 
evidence that on ele ring this boat he only wentas far forward 
as the engine room; he knew where the shaft was, but he did not 
attempt to go beyond that; Ae durned and went aft, he did not 
look to see whether there were any seats forward, or whether 
there was any other place for deck passenLers 4 knowing that 
he was restricted to a place, and having seen the notice, his 
own testimony is that he only went towards the engine and 
wheeled around, and came back to the place he started from, 
and went up on the freight, and his first rejoinder, by his own 
testimony, to the watchman was, when ordered to get down, 
“Do LT do any harm here? Let me sleep.” That iejoinder 
was evidence that he did know that he could not be there with- 
out permission and he did not have permission. — It is in evi- 
dence without contradiction that the first order to get down 
was obeyed by others who were with him, and he had time te 
aecomplish the descent with safety. This was as pure an acei- 
dent as could have been. One that none of them could have 
premised, and there was no reason why Thiel might not have 
suffered as muchas he Thiel was thrown down by the plain- 
tiff, and it was an affair between these two. Upon these 
grounds, and ealling the Court's attention to the facet that upon 
many points of the evidence, there is no serious contliet, and 
that the resistance of the plaintiff to the reasonable rules and re- 
gulations of the defendant is in fact admitted. Weask that a 
verdict be directed for the defendant. 

The Court.--Lam very strongly of opinion in this case that 
the question is one of fact that should be decided by the jury . 
therefore, L will deny the motion. 

Defendanl s COMMS: /. We will excep On each of the prop- 
ositions. ou whieh we have asked that a verdict be directed. 

Upon the going in of Court the statement was received that 
one of the jurors had been taken ill and was unable to present 
himself. Then it was stipulated by the counsel to proceed in 
the case with eleven Jurors. 
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The Court then charged the jury infer alia, as follows: 


(All portions of the charge not deemed necessary to explain 
the questions of law raised by the various exceptions have been 
omitted). 


Gentlemen of the jury . 


As I have before indicated in your presence, the question in 
this case isa pure and simple question of fact, and one regard- 
ing which the C ourt can do but little to aid you in your delib- 
erations, * * ° 

This action is bemeitil by Leonard A. Brockett, to recover 
damages for an injury, alleged to have been received by reason 
of the negligence of this defendant, acting through its agents 
and servants, while he was a passenger upon one of the defen- 
dant’s bouts, 

The defendant is a corporation organized under and pursuant 
to the laws of the State of New Jersey , and I need hardly pause 
to say it is entitled to the same rights and privileges as if it 
were an individual. I believe, gentlemen, that you have already 
fully determined that this case is to be decided without preju- 
dice or sympathy, and solely according to the evidence as it 
has been adduced before you. 

The defendant isa common carrier, * ” * inviting 
and soliciting the public to take passage upon its boats ; it is 
entitled to all the privileges and amenable to all the rules which 
apply to common carriers. It is and was the duty of the de- 
fendant to provide suitable and sufficient means and appliances 
for the use of its passengers, no matter whether cabin or deck 
passengers, and to see that its agents and servants were compe- 
tent and skillful men. 

On the evening of the 7th of July, 1875, the plaintiff came to 
Albany and took passage as a deck passenger upon the steamer 
Dean Richmond. When he entered the boat he went upon the 
after gangway and purchased a ticket. In that part of the boat 
the notices were posted which have been shown in your presence, 
stating in substance that deck passengers were not allowed 
there. There was near the ticket oflicee another notice stating 
that deck passengers were not allowed abaft the.shaft. There 
was printed upon the ticket a similar notice in small type. The 
plaintiff has testified that he did not see this notice on the 
ticket ; that he did not read it. It is insisted that there was 
nothing in the various notices to indicate their meaning to a 
man not familiar with the different portions of the boat ; nothing 
to indicate precisely where the line was that he was not allowed 
to cross. From the ticket oflice the plaintiff, after wandering 
about for a short time, went to the freight, climbed upon it and 
went to sleep. Up to this point there is no material disput 
upon the evidence. It is not insisted on the par 
of the plaintiff that he had any right to be in the 
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position in which he was. It is also conceded that the defend- 
ant hadaright to require him to go into the part of the boat 
provided for deck passengers. There is no dispute in regard to 
these two propositions. First, that he had no right to be there ; 
second, that the defendant had a right toremove him; but in 
so doing, it was incumbent on defendant to use no more force 
than was necessary, The defendant has a right to make all 


190 needfal and proper rules and regulations in the conduct of its 


business. The rales referred to were rales which they hada 
right to make, but they were required to enforce them properly 
and carefullyjand without unnecessary and undue foree ; if they 
failed in this regard they are liable for sueh excess. The rule 
is well stated in the answer interposed by the defendant, which 
alleges, ** That the said rules and regulations were reasonable, 
and the defendant's officers and employees on the said boat 
were charged with the duty of enforcing them ina reasonable 
and proper way, and without unnecessary foree and violence.” 
That they were proper and reasonable regulations there can be 
no doubt, and it was the privilege of the defendant to enforee 
them in a proper and reasonable way. But the law did not 
give this defendant the right, simply because a deck passenger 
had mistaken the part of the boat to whieh he was assigned te, 
use unnecessary force, to maim or injure him, or to treat him 
ina brutal manner; as long as he behave l hiniself like a gen- 
tleman he was entitled to be treited like a gentleman by the 
employees of the defendant. 

It has been stated that this was an assault and battery, 
for which the watehman alone was liable. It is eoneeded in 
this case, admitted in the answer, that the rule which the plain- 
tiff disobeyed was a rule of the defendant, and that the watch- 
man was one of the employees of the company charged with 
the enforcement of that rule; and Tsay to you asa matter of 
law, gentlemen, that if this watchman, while in’ the employ of 
the defendant, on the boat of the defendant, charged with the 
enforcement of a rule and regulation of-the defendant, and 
acting as an employee of the defendant committed this offense 
and did use more foree than was necessary, and did act in 
a brutal manner, that forthat act the defendant is Hable. 

The question for you to determine is, did they exeenute the 
reasonable regulation reasonably, or did they use more foree and 
more violence than the facts and circumstances warranted. And 
that question must be determined very largely upon the cre- 
dence which you give to the evidence of the plaintiff and of the 
watchman, Paiel ; because itis not insisted upon either side 
that anvbody who saw the whole of this altercation has testi- 
fied in this case except these two persons. | You have seen them 
upon the stand, observed their manner while testifying, heard 


something of the history of each, and it is for you to say 


which of the two, upon the main transaction, you well be- 
lieve. : 


’ 
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The plaintiff testified that he did not know,at the time-that he 
went upon the freight, that he was in a part of the boat where 
it was not proper fer him to be. It does not seem to me that 
this is a question of very great importance. Whether he 
knew or not is principally important in regard to his intent in 
going where he did. If he did know of these rules and regula- 
tions, it bears not only upon his credibility, but it is important 
in reference to the intent with which he weat upon the freight. 
But whether he knew or not it is conceded that he was where 
he had no right to be, and that the defendant hada right to 
compel him to leave that part of the boat. He says that he 
went upon the bales of hops, remained there a short time, went 
to sleep, and was awakened by the watchman, Thiel, striking 
him with a cane; that he struck him first on the feet, after- 
wards in the face, and told him to get down. He asked Thiel 
if he was doing any harm there, and asked to be allowed to 
stay. Part of the answer was, ** Get down, come down.”” The 
assaulf upon him continuing, he then put up his satchel for 
protection and was thereupon caught by the collar of his coat 
and pulled headlong from the freight, his shoulder striking one 
of the barrels standing near dislocating it or causing the injury 
which has been described. He says that upon regaining his 
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feet, he was again struck by the watchman. Soon after 194 


another officer of the boat came and he was pushed towards the 
shaft and told that was the part of the boat for him to remain 
in; that he then went to the barber shop, and there for the 
first time read his ticket and saw the requirement in reference 
to deck passengers. 

That very briefly is the statement of the plaintiff. If you 
believe that statement co be true, then [ say as a matter of law 
that there was more force than was necessary to accomplish 
the result, and the plaintiff is entitled toa verdict. 

On the other hand, you have the testimony of the witness 
Thiel, who says he came to the freight two or three times before 
the transaction and told plaintiff to get down; that the other 
passengers all got down; that on the third occasion he stepped 
on @ box and told him to come down ; that the plaintiff, instead 
of doing so, endeavored to climb higher or get away from him ; 
that the plaintiff kicked him in the breast, and in the excite- 
ment he caught hold of him, and in the struggle which ensued, 
the boxes, the plaintiff and the witness came down together in 
a crash upon the floor. If you believe that statement then the 
plaintiff brought this assault upon himself; it was an unavoid- 
able accident, and the plaintiff is not entitled to recover. 

Other witnesses have been called, who in part corroborate 
the story of the watchman, and in some particulars corroborate 
the story of the plaintiff. * * * (The statement of their 
evidence is omitted. ) . 

It is not necessary, gentlemen, to state this evidence further. 
It is for vou to say, bearing in mind all the circumstances of 
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the case, where the truth lies. If, under all the cireamstances, 
you find the story of the plaintiff true, if you come 
to the conclusion that more force was used than was necessary ; 
that he was thrown down from the freight in the manner 
deseribed, and with the force described, and that he -re- 
ceived the injury of whieh he now complains by reason of 
that excess of force, then if will be your duty to consider the 
question of damages. The damages are largely in) your dis- 
‘eretion. You have heard the. injury deseribed, not only by 
the plaintiff, but by some of the witnesses who were present 
shortly after the accident. The plaintiff has testified as to the 
pain and suffering which he endured, and his inability to 
work and sleep. Dr. Chadsey, who saw the injury on the 
morning after the accident, has given you his version of the 
extent of it; he tells vou that there was a dislocation of the 
shoulder; that some of the membranes and tendous were torn ; 
that the collar bone was forced out, and that there was a piece 
broken off from one of the other bones, the corner ‘which he 
deseribed, [tis conceded by the learned gentlemen ealled for 
the defendant that Dr. Chadsey had a better opportunity of 
examining the extent of the injury than a physician, no mat- 
ter how learned he may be, who did not see it until years after- 
wards. Upon the part of the defendant, two skillful 
physicians have been called, who, lave testified that in) their 
judgement the Injury was much exaggerated by the doctor, 
and that the bone, as he deseribed it, in’ their judgment Was 
not broken; that the nerve contre was not injured: that the 
various symptoms deseribe L by the plaintilf and his daughter 
were not attributable to this accident, [It is for you fo say 
What the extent of the injury was. If vou come to the quies- 
tion of damages, you have a right te take into consideration 
the injury that the plaintiff? has received, the pain and suffer: 
ing which he has endured, inability to labor, and as no other 
action can be commenced than this, vou have a right, of course, 
to take into consideration the future Pain and suffering, 
the future results of the injury, if vou find that it is) per 
manent in character, Of course, if Vou find there Is a com- 
plete restoration, then all prospective damages must be left out 
of the case. 

fl might say further, that there is no ease here for vindictive 
or punitive damages. Bat you should award simply such an 
amount as will Compensate the plaintiff? for the injury which he 
has received. | 


The defendant's counsel made the following requests to 
charge: | 


First.—That the defendant did not engage and was not 
bound by any contract with the plaintiff to carry him safely in 
any other place than forward of the shaft on its boat. 
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The Court.—I have marked that as so charged. In refer- 
ence to your request No. 3, that ‘‘if the plaintiff by his own 
fault got involved in a personal quarrel with the watchman and 

ras injured in consequence of such a quarrel, he cannot have 
relief in this action against the defendant, but must look to the 
watchman’? ; I have charged that, but I have added the words 
“if he was acting without the scope of his authority.” 

Defendant's counsel excepts to the qualification in this the 
third request to eharge. 


The Court.—l\ refuse to charge as requested, but I do charge 
with that addition. 
Exception taken by defendant's counsel, 


The Court.—There are one or two propositions here that are 
good law, but which I do not think are applicable to this case. 
In reference to this request number eight, that. ** the plaintiff 
- was ina part of the boat where he had no right to be, and was 
a trespasser in getting on this freight.” The first part of tnat 
proposition [ will charge ; the clause containing the word tres- 
passer I will refuse to charge in this case. 

Defendant's counsel excepted to the qualification made by 
the Court, 


The Court.—The request that ** The defendant cannot be 
held liable for an injury not the direct consequence of its own 
acts’ That | decline to charge, but [do charge with the ad- 
ditional words, ** or fhe acts of its agents and servants.” 

Defendant's counsel except to the qualification of this re- 
quest by the Court, and the refusal to charge as requested. 


The Court, —The request that the plaintiff taking passage 
under conditions of which he had notice, was bound to keep 
within the conditions, and ‘‘obey all reasonable rules and reg- 
ulations,” to that Lhave added, ** Of which he knew.’ 1 de- 
cline to charge as requested, 

Defendant's counsel excepted to the refusal to charge the 
above request, and asked the Court to charge the jury, ** that 
there is no evidence that the plaintiff was not aware of the con- 
ditions of the passage for which he engaged.” 


The Court.—\ decline to charge that, because I understand 
his evidence to be that he did not know it. 
Defendanl s (‘ounsel.—TVo that we will except. 


The Court.~-Uere is one other request, “* The plaintiff had 
due and reasonable hotice of this rule, and was bound to obey 
it.”’ I deeline to charge that with the word “due.” | charge 
that he had reasonable notice but not due notice. 

Exception taken by defendant's counsel. 


199 


200 


>) 
on 


Defendan€ s Counsel. eall your Honor’s attention to a 
portion of the charge in which we understand this language is 
usec . ° 

“Tf the watchman while charged with the enforeement of 
the rules and regulations of the defendant, and in the dis- 
charge of his duty, committed this offense, and ‘aeted in a 
brutal manner, then the defendant is liable,’ to that part of 
the charge we hey leave Lo except, 


The Court. [clo mot think | usec the word ‘offense i if | 
did, | did) not intend it. LT should say, **Committed this aet, 
Instead of off wse,’ 


Dif. milantl s Counsel.--With the charge so modified, we ex- 
cept to that part of it, and further, in referenee to the part of 
the charge where it is stated ‘‘lhatl if the jury should believe 
the statement of the plaintiff,” then, ** that asa matter of law, 
the jury may find more foree was used than was necessary, 
and that the defendaut is to be held liable.” We except to 
that part of the charge. 

The defendant further excepts to that part of the charge 
where if is stated that it is not a question of great importance, 
Whether the plaintiff knew or did not know the regulations 
of the dtfendant, and that the only importance of the testimony 
offered on that point was in order to enable the jury to deter- 
mine the intent of the plaintiff in getting up on the freight.”’ 

| We except to that. | 


The defendant furtherexcepts to that part of the charge where 
the Court states that this plaintiff got up on a bale of hops and 
lay there, because in that part of the testimony we understand 
there is a contradiction, and that there were no hops there, 


The Court,—l1 think L said whether bales or hops or not was 
not material, It is a disputed question whether there were 
hops there or not. ; . 

The defendant excepts to the charge, that. ‘if the jury 
should believe that more foree was used than necessary and the 
plaintiff! was thrown down from the box as deseribed, that then 
they may come to a further question—that of damages and the 
amount he suffered.” To that part of the charge we except. 
204 The defendant's counsel also excepts to the statement to the 
jury, that in determining the amount of the injury it is a con- 
ceeded fact that Dr. Chadsey had a better opportunity to see the 
extent of the injury than the doctors who examined him subse- 
quently. 


The Court.—\ did not say that. I said that the learned 
gentlemen called for the defendant, I think Dr. Mosher, con- 
ceded it in his testimony. I did not intend to intimate that 
you conceded it. 
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Defendant's Counsel.—We except to the charge that Dr. 
Chadsey’s opinion upon the extent of the injury is of any more 
importance than that of the other experts in the case. 


The defendant's counsel further requests the Court tocharge 
that if Thiel was engaged in the enforcement of a proper regu- 
lation of this company, and the plaintiff resisted him, the law 
will not he very close in measuring the degree of force employed 
by Thiel in overcoming that unlawful resistance, 

The Court. —1 so charge, and [ supposed I had. 

The jury here came into Court, and being called. answer and 
say they find a verdict for the plaintiff of 85,500. . 


The defendant moves for a new trial on the minutes. and on 
a case and exceptions to be made. 


EXHIBITS. 


No. 1, E. P. S. 


“it DECK PASSENGERS NOT ALLOWED IN THIS PART OF THE 
Boat.”’ 


No. 2, E. P. 8S. 


PEOPLE'S STEAMBOAT LINE. 


One deck passage. New York to Albany. Not allowed 
abaft the shaft. 
Joun C. Hewitt. 
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The undersigned, Judge of the United States District Court, 
for the Northern District of New York, sitting in, and before 
whom this action was tried at a Stated Term of the United 
States Circuit Court, for the Northern District. of New York, 
has this day settled the proposed case and exceptions and 
amendments thereto as within, and orders that the within case 

-O8and exceptions be filed in the office of the Clerk of the said 
United States Circuit Court, and be annexed to the judgment 
roll herein, when the same shall have been entered in this 
action. 


Dated Utica, March llth, 1884. 
ALFRED C. COXE, 
Judge. 


We consent that annexed bill of exceptions be signed and 
filed. 


Utica. Mareh l1th. 1884. 
203 EUGENE E. SHELDON, 
Plaintiff? s Attorney, 
Little Falls, N. Y. 


G. W. ADAMS, 
Of Counsel for Defendant, 
Utica, N. Y. 
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NEW JERSEY STEAMBOAT COMPANY VS. LEONARD H. BROCKETT. 81 


so) 
> 


United States Cireuit Court for the Northern District of New 
York. 


LeonarD A. Brockett, Plaintiff, 
against 


Tue New Jersey Steampoat Company, Defendant. 


This action having been commenced in the supreme court of the 
State of New York, and after issue joined the action having been 
removed into the United States circuit court forthe northern district 
of New York, and the issues joined herein having been duly brought 
to trial at a stated term of this court, held at the city of Albany, N. 
Y., commencing Jan. 16th, 1885, and the issues having been tried 
thereat before the Hon. A. C. Coxe, judge, presiding, and a jury, and 
the jury having on the 20th day of January, 1583, rendered a ver- 
dict in favor of the plaintiff for five thousand and five hundred 
dollars, and the defendant having moved the court to set aside the 
said verdict and for a new trial, which motion was brought toa 
hearing and argument on October 2d, 1883, and the court having 
thereafter rendered its decision, said motion and an order denying 
said motion having been duly entered in the office of the clerk of 

x this court: 

Now, therefore, upon motion of Eugene E. Sheldon, plaintiff’s 
attorney, it is adjudged that the plaintiff, Leonard A. Brockett, re- 
cover of the defendant, The New Jersey Steamboat Company, five 

thousand five hundred dollars, together with the sum of 
100 = one hundred and eighty-eight dollars and twenty cents, costs 

and disbursements which have been taxed, and together with 
three hundred and ninety-foar dollars and sixteen cents, interest 
upon said verdict; in all amounting to six thousand and eighty-two 
dollars and thirty-six cents. 

Judgment signed and entered this Ist day of April A. D. 1554, 5 
o'clock in the afternoon. . 


W. S. DOOLITTLE, Clerk. 


(Indorsed :) Judgment record. 


———— — — -— =| ee ee ee ee ee ee 
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Filed Apr. 1, 1884, 5 o'clock p. m. 
WM. S. DOOLITTLE, Clerk. 


Oz THE NEW ‘JERSEY STEAMBOAT COMPANY Vs. 


10) Motion for a New Trial. 
United States Circuit Court, Northern District of New York. 
LEONARD A. Brockerr 


Y. 


P| 


THe New Jersey STEAMBOAT COMPANY. 

W. DP. Prentice for the motion, E. E. Sheldon opposed. 
COXkE. J. ‘ 

tor reasons stated at the argument the court would not have been 
justified in directing a verdict for the defendant. 

There was a clear que stion of fact, which could hot properly have 
been withdrawn from the consideration of the jury. 

The questions objected Lo, affecting the character of the witness 
Thiel, were, [ think, proper on cross-examination. Real v. The 
People, 42 XN. Y., 270. 

Criticism is made that the declarations of the assistant mate were 
Icom perlont, The par of the testimony, however, to which the 
attention of the court ts particularly directed, as being prejudicial 
to the defendant, Was admitted before any objection Or exception Wiis 

taken. But, in any view of the case, i am of the opinion that 
10200 what was said by an officer of the vessel during the alterca- 

lion Was admuissidle as part of the res gest, (‘urtis v. Rail- 
road Co., 49 Barb., 148. 

Two of the exceptions argued re late to the refusal of the court to 
strike out certain evidence which was not objected to when offered, 
Without discussing the (yuie stion whether the evicde hice should have 
heen reeerved had a timely objection been interposed, It is sufficient 
Lo say that the rube is well settled that a refusal to strike out insuch 
circumstances is not error. Gawtrv vr. Doane, 51 N.Y. 90; Levin 
v, Russell, 42 N. Y¥., 256; Platner rv. Platner, 78 N. Y.; 90. 

| have examined the other exceptions referred to in defendant's 
brief, but think none of them well taken 

The motion for a new trial is denied. 


(Jndorsed:) Deeision Iiled Oet. S, 1SS5. 


10} Know all men by these presents that we, The New Jersey 
Steamboat Company, William W. Everett, and Jacob Hays, 
are held and firmly bound unto Leonard A Brocket in the full and 
just sum of twelve thousand two hundred dollars, to be paid to the 
said Leonard A. Brocket, his certain attorney, executors, adminis- 
trators or assigns: to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our 
and each of our heirs, executors, and administrators, firmly by these 
presents, 
Sealed with our seals and dated this 17th dav of April, A. D.18S4. 
Whereas the above-named The New Jersey Steamboat Company 
have prosecuted a writ of error to the Supreme Court of the United 
States to reverse the Judgment rendered in this cireuit court of the 


& 
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, 


LEONARD H. BROCKETT. S; 


United States for the northern district of New York in a suit de- 
pending in said court between the said Leonard A. Brocket, plain- 
till, and the said The New Jersey Steamboat Company, defendant, 
which said judgment was entered against said defendant on the Ist 
day of April, 1884: 

Now, the condition of the above obligation is such that if the said 
The New Jersey Steamboat Company shall prosecute its said writ of 
error to effect and answer all damages and costs if it shall fail to 
make good its plea, then this obligation shall be void ; otherwise 
the same shall be and remain in full force and effect. 


THE NEW JERSEY STEAMBOAT 


By W. W. E\ ERETT, Pret [L. s.] 
W. W. EVERETT L. 8.) 
JACOB HAYS i. oe} 
April Isth, 1SS4. 
Approved by— 
ALFRED -C. COXF, Judge. 
104. Uwnirep States oF AMERICA, 


Northern District of Ne Fi )ork. j 


William W. Everett and Jacob Hays, being duly sworn, depose 
and suy that the ‘yy are worth the sum of twelve thousand two hun- 
dred doll: ars over and above all his just debts and liabilities. 

W. W. EVERETT. 
JACOB HAYS. 


Sworn to, severally, before me this 17th day of April, 1854. 
t — | JAMES COTTERELL. 
Notary Public, New York City & County 


(Indorsed J Bond On writ of error Filed the 18th day of April, 
1SS4. W.S. Doolittle. clerk. 


105 [NITED STATES OF AMERICA. 88 


The President of the Lnited States of \merica to the judge sof the 
cireuit court of the United States of America, Greeting: 


because in the record and proceedings, as also TT the rendition of 
a judgment of a plea which is in the said cireuit court of the United 
States for the northern district of New York, before vou, between 
Leonard A. Brockett, plaintiff, and The New Jersey Steamboat 
Company. defendant, a manifest error hath happened, to the great 
damage of the said The New Jersey Steamboat Company, as by the 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that under your seal, distinctly and openly, you send 


» 
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the records and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday of October next in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being In- 
spected, the sat Supreme Court lav Catlse further to be done 
therem to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 1S day of April, in 
the year of our‘ Lord one thousand eight hundred and eighty-four, 
and of the Lndependence of the United States the one hundred and 
elelth. 

[Sexul of the U.S. Circuit Court, Northern District N.Y.) 


W. S. DOOLITTLE, Clerk. 


Ailowed by— 


ALFRED C. COXE, Judge. 


106 [Endorsed:] Law. No. 2252. United States circuit court, 

northern district of New York. Leonard A. Brockett vs. The 
New Jersey Steambont Company. Writ of error. liled the 1s day 
of April, ISS+. W.S. Doolittle, clerk. 


107 Uxrrep STATES OF AMERICA, 8s: 
To Leonard A. Brockett, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and elghty-four, 
pursuant to a writ of error filed in the clerk's office of the cireuit 
court of the United States for the northern district of New York, 
wherein The New Jersey Steamboat Company is plaintiff in error 
and vou are defendant in error, to show cause, if any there be, why 
the judgement in the said writ of error mentioned should not be cor- 
rected and speedy justice should not be done’to the parties In that 
behalf. | 

Dated April 18, 1Ss4. 

ALFRED C. COXE, Judge. 


L073 [ Endorsed:] U.S. Supreme Court. The New Jersey Steam- 

boat Company, plaintiff in error, against Leonard A. Brockett, 
defendant In CRrOr, Citation. Utied, April 21, 1884. Personal 
service of within citation is hereby admitted. Eugene KE. Sheldon, 
atty for dt’t inverror. [Stamped:] U.S. circuit court, N. D. of N. 
Y. Filed May (0, 1884. Wm. 8. Doolittle, clerk. 
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108 | Supreme Court of the United States, of October Term, m the 
year of our Lord one thousand eight hundred and eighty- 
four. 
Tne New Jersey STEAMBOAT Company, PIT in Error, 
against 
Leoxnarp A. Brockett, D’f’t in Error. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said New Jer- 
sey Steamboat Company, by W. P. Prentice, its attorney, and says 
that in the record and proceedings aforesaid there is manifest error, 
in this, to wit: 

First. That upon the pleadings and the matters therein contained, 
and upon the evidence adduced by the defendant in error, the said 
Leonard A. Brockett, there was not sufficient in law for the said 
Leonard A. Brockett to have and maintain his aforesaid action 
thereof against the said New Jersey Steamboat Company, and that 
at the close of his case a verdict should have been directed for the 
suid New Jersey Steamboat Company, plaintiff in error. 

Second. That at the close of the evidence the motion made on 

the part of the plaintiff in error that a verdict be directed for 
109 it, the said New Jersey Steamboat Company, was denied, 

and although the material evidence was uncontradicted in 
favor of the plaintiff in error upon the issues tried between the 
plaintiff and the defendant, the case was submitted to the considera- 
tion of the jury as though it involved questions of fact, which the 
jury was permitted to decide in favor of the said Leonard A. Brock- 
ett. the defendant in error, whereas a verdict should have been 
directed in favor of the said New Jersey Steamboat Company. 

Third. That it appears by the record and proceedings aforesaid 
that there was manifest error. in this, to wit, that, contrary to the ob- 
jections and exceptions of the plaintiff in error, the witnesses called 
for the defendant in error were permitted to give evidence as fol- 
lows : 

1. Mrs. Fannie Richards, Reuben Neely, [and] Williams. Ford were 
permitted to give evidence of the value of the plaintiff's services, 
although there are no allegations in the pleadings under which it 
could be properly introduced, to whieli objection was made by the 

plaintiff in’ error. 
110 2. Incompetent and improper evidence by the defendant 

in error was permitted by the court, and court refused to 
strike out the same on the motion of the plaintiff in error, of the 
following alleged deciarations of the maie of the vessel after the 
occurrence Which was the subject of the action, viz: “ [ saw another 
man coming with the uniform of the boat on, and the cap, and he 
said all such men as you ought to be killed. I says, What do you 
want to kill me for? He says. You farmers are too stingy to buy a 
state-room and ought to be killed,” which was error, and objected 
and excepted to on the part of the plaintiff in error, and was preju- 
dicial to its case with the jury. 
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}. That under like objection and exception the defendant in error 
was allowed toftestifv of visits to him in the winter of 1875 and 
IS76. by officers of the New Jersey Steamboat Company, and a 
motion made by the plaintiff in error to strike out this evidence was 
denied. | : 

4. That the defendant in error was improperly allowed, against 
the objection nid exception of the plaintiff In error, on the cross-ex- 
amination of Charles Thiel, the watchman on the steamboat “ Dean 
Richmond,” to introduce evidence of a fieht of the said watchman 

with another Person than the defendant In error, at another 
111 time and subsequent to the occurrence which ts the subject , 

of this action, and when the watehman was not In the employ 
of the plaintiffgn error, and no notice thereof or knowledge on the 
part of the vlaihtitt In error Was claimed or shown ; which admission 
of evidence Was error prejudicial to the case of the plaimtith In error 
with the jury. | 

Fourth. That by the record and the proceedings aforesaid error 
appears in thiszto wit, that the evidence of the mate Morey, in cor- 
roboration of the evidence of the witnesses, Thiel, Rogers, and 
Durneo, that Tiyel did not strike the defendant in error was ex- 
cluded by the court, in that he was not allowed to answer the fol- 
lowlne question: © low soon after the fall from the freight did you 
See them, do Vou SUP post ang LO which exclusion of evidenee there 
Was ah excepturan, 

rift. That by the record and procecdings aforesaid error appears 
in the charge (ng the court to the yury, except de to by the plaintil: 
In error, as follows: ; 

i; That i the watchman while in the emplor of the defendant on 
the bout of the'def bichaanit, charged with the cChiorecinent of id rile 

and regulation of the defendant, and acting as an employe 
112) oot the defendant, committed this offense and did use more 

force than was necessary, and did actin a brutal manner, 
that for that ncé the defendant is liable, although the court atter- 
Wards corrected the charge sous LO read this act Instead of ollense. 

2. * That it Was not a matter of ve rv great importance thatthe 
plamntitl did ie -koow at the time he went eupon the freight that 
he Was on a iy of the boat where it was not proper for him to be” 

Oo Lhat the 4&urt charged the Wury as follows: “ That, ve ry bri flv, 
is the statement, of the plaantitl. If Vou believe that statement to 
be true, then | Sav, as a tatter of Jaw, that there was more force 
than Was NCCE Ssary to accomplish thie result. and the plarmtil is Cll- 
titled to a yverdiet:” to which exception Wiis duly tuken by thie plain 
tiff in error. 

l. The court charged the jury “ that it is conceded by the learned 
gentleman called for the defendant that Dr. Chadsey had a_ better 

opportunity of axamining the extent of the Injury than a plvsician, 
no matter how Wearned he may be, who did not see it until vears 
afterwards. - 

» Phe court ¢harged that “if the jury shall believe that more 
force Was used than necessary, and the plaintiff was thrown down 
from the boxeg described, that then they may come to-a_fur- 
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113 ther question, that of damages and the amount he suffered ;” 
to which part of the charge the plaintiff duly excepted. 
Sixth. That by the record and proceeding : aforesaid error appears 
in this, to wit, that the court refused to charge the jury in the fol- 
lowing requests of the plaintiff in error daly ‘made to the court : 
That if the plaintiff by his own fault got involved in a personal 
quarrel with the watchman and was injured in consequence of such 
a quarrel he cannot have relief in this action against the defendant, 
but must look to the watchman. 
That the plaintiff was in a part of the boat where he had no 
right to be, and was a trespasser on getting on this freight. 
That the defendant cannot be held liable for an Injury not the 
direct cohseq tence of its own acts. 
4. That the plaintiff, taking passage under conditions of which he 
had notice, was bound to keep within the conditions and obey all 
reasonable rules and regulations. 


, That the plaintil had due and reasonable notice of this rule, 
and Wiis hous id to obey it. 


seventh. That by the record aforesaid error appears in this, 
l14 towit, that the judgment aforesaid given was for the said 
Leonard A. Brockett against the said New Je ‘rsey Steamboat 
Company, whereas by the law ofthe land the said Judgment ought to 
be given forthe said New Jersey Steamboat ¢ fompany, the }» slaintiff in 
error, and against the = Leonard A. Brockett, the defendant in 
error, and the said New Jersey Steamboat Company, the plaintiff in 
error, pravs that the judgme nt aforesaid may be reversed, annulled, 
and altogether held lor nothing, and thy it if may be restored to all 
things which it hath lost by occasion of the said judgment. 
W. P. PRENTICE, 


Attorney for Plaintitt in Error. 
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Ixn Error To tue Creecrr Court or tur Ustrep States 
FOR THE Nortuern Distericr or New York. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF FACTS. 


Brockett, the defendant in error, brought his action 
in a court of the State of New York, against the New 
Jersey Steamboat Company, the plaintiff in error, for 
breach of a contract for the carriage of Brockett from 
Albany to New York on the steamboat “ Dean Rich- 
mond,” the property of the company. ‘4 


The contract is thus averred in the complaint : 


“ And plaintiff further alleges that the defendant is, 
and was, at the times hereinafter mentioned, a com- 
mon carrier of freight and passengers, by means of 
steamboats called, ‘The Peoples Line,’ navigating the 
Hudson River, between the cities of Albany and New 
York. 


“ That the defendant, on the 7th day of July, 1875, had 
in its possession and under its control, and was regu- 
larly using in its business of a common carrier, as one 
of «The Peoples Line, the steamboat called ‘ Dean 
Richmond.’ 


“That on the evening of July 7th, 1875, defendant 

Albiny, by means of its servants, in consideration 
of the price of a deck passaze, which plaintiff then and 
there paid defendant, contracted to carry plaintiff, as 
deck passenger on said bovt, from Albany to New 
York, and then and there in consideration of the pay- 
ment, aforesaid, to defendant, received plaintiff on 
bourd sivid boat, and undertook and promised plain- 
tiff, and beeame bound to earry plaintiff safely from 
\lbany to New York on said boat, during the night of 
July 7thand Sth, 1875, and undertook and promised 
and became bound and was obligated to plaintiff tha’ 
the defendant, its servants, agents,and employees on 
said boat, should not needlessly injure plaintiff while 
engaged in the discharge of their duties ” (2). R 


The breach of the contract is thus averred: 


“That the defendant failed to perform and violated 
its contract with plaintiff, and failed to Keep and per- 
form and discharge the aforesaid obligations and duty 
of defendant to plaintiff, and defendant, on contrary 
thereof, by its servant and employees on said boat, did 
injure the plaintiff greatly and needlessly on the 
evening of July 7th, 1875, on said boat, during its pas- 
sage from Albany to New York, and*then and there, 
wrongfully broke, crushed, and dislocated the bones 
of plaintiffs right shoulder” (2). 


There are other averments in the complaint show- 
ing that the action was brought on the contract. 

The defendant company in its answer admitted the 
contract; averred that Brockett did not remain on the 
part of the boat allotted to deck passengers ; and trav- 
ersed the averments of injury to Brockett by the 
company's servants (5, 6). 

The action was removed to the Cireuit Court of the 
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United States, for the Northern District of New York 
(21), and was there tried by a jury. 

On the trial Brockett testified that on July 7, 1875, 
he went on the “ Dean Richmond,” at Albany, and 
bought a deck ticket, to go to New York, for fifty 
cents (20); that the ticket had on it these words, “deck 
passengers not allowed abaft the shaft” (28, 29); that 
there were placards up at the clerk’s office, (which is 
aft the shaft,) that deck passengers are not allowed in 
that part of the boat (47); that he had no recollection 
of having gone forward of the shaft at all (51); that 
after getting his ticket, he climbed upon some bales of 
hop, six or seven feet high, and abaft the shaft, and 
lay upon them and went to sleep (20, 21, 59); that 
while in this position he was assaulted by a servant of 
the company, who took him by the collar, and pulled 
him down from his position (24); that by the fall his 
shoulder was broken. 

The plaintiff below was allowed to testify against 
the company’s objection ; that after the occurrence the 
mate said, “all such men as you ought to be killed; 
you farmers are so stingy—you are too stingy to buy a 
state-room, and you onght to be killed ” (26). 

The plaintiff was allowed to testify against the com- 
pany’s objection; that he had been visited in the win- 
ter after the injury, by the president of the defendant 
company and Captain Christopher (69), an officer of the 
company. 

The company’s evidence tended to show that on the 
occasion in question the company’s watchman, named 
Thiel, several times notified Brockett, who was sleep- 
ing on the cargo aft the shaft, to get down from his 
position ; that Brockett refused to do so, and said, 
‘nobody on board the boat can put me down;” that 
Thiel then stepped closer to Brockett, who kicked 
him in the chest; that Thiel then reached over, and 
as he did so, Brockett showed fight; that he, Thiel, 


and Brockett then clinched, and the boxes fell down ; 
that he, Thiel, and Brockett fell with them; that he 
Thiel, did not put his hands on Brockett after he fell 
(193). He denied the making the offensive remarks 
attributed to him (104). 

On cross-examination Thiel was required, against 
the company’s objection, to testify as to fights he had 
been engaged in, and as to his arrest for an alleged 
misdemeanor cominitted since July 5, 1875 (119 et 
seq.) 

The mate testified that he did not make the re- 
marks attributed to him by Brockett; and did not 
hear any such remarks made (152). 

Certain exceptions were taken by the plaintiff in 
error during the trial of the case. <A bill of excep- 
tions embodying thei has been duly signed. 

A verdict was rendered for the sum of $5,500. Judg- 
ment was entered for this sum with interest and costs, 
in all for $6,082.36. Errors were duly assigned. 


ASSIGNMENT OF ERRORS. 


Now comes the plaintiff in error and assigns the 
following matters for error in the record and proceed- 
ings in this case, and prays that the judgment may be 
reversed and the verdict set aside: 


I. That on the tace of the complaint there is no 
cause of action shown. 


Il. That the court erred in refusing to direct the 
jury to find a verdict for the defendant below when 
the evidence of the plaintiff below was in. 

Ill. That the court erred in refusing to direct the 
jury to find a verdict for the defendant below on all 
the evidence in the case. 

IV. That the court erred in ruling that, as matter 
of law, more force was used than was necessary. 


V. The court erred in refusing to charge, that if the 


-~ 
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injury was the result of a personal quarrel with the 
watchman, Brockett could not recover against the 
company. 


VI. The court erred in admitting testimony: 1Is?. 
That the mate, after the alleged injury, made certain 
offensive declarations. 2d. That the witness, Thiel, 
had on other occasions been engaged in fights. 3d. 
That the officers of the company made visits to plain- 
tiff after the injury. 

I. On the face of the complaint no cause of action 
is shown. (See assignments, fol. 108. First). 

The action was brought on a contract alleged to have 
been made between the parties. . 

Now the contract on the part of the company, alleged, 
was to carry the plaintiff as deck passenger, but the 
allegations of the complaint (p. 2) are in effect an 
admission that Brockett received his injury at a place 
on the deck where he was not entitled to be, under 
his contract. The complaint further alleged the ex- 
istence of the regulations of the place for deck pas- 
sengers, and that the action arose from the enforcement 
of this regulation by the watchman charged with such 
duty (2). 

The disobedience and resistance of the defendant 
in error were admitted by him in his evidence (56). 
On the complaint and the evidence a verdict should 
have been directed for the plaintiff in error (98, 186). 

Marshall rs. Hubbard, 117 U.S. R., 415. 
Getmer vs. Higley, 110 U.S. R., 47. 
Randall os. Balto. & O. R. R., 109 U.S. R., 479. 


Il. If it is said that Brockett need not aver compli- 
ance with his contract in respect of keeping himself 
on the stipulated deck, then it would follow that the 
contract does not bind him atall. If the injury had been 
inflicted on him on another boat, or on the wharf at 
Albany, or on the wharf at New York, could he recover 
under his contract, or would the cause of action be 
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other than that averred in the complaint? The con- 
tract was to carry Brockett forward of the shaft. No 
duty arose to him under the contract of any other 
place. (Getmer os. Higley, 110 U.S., p. 47). 

IIIf. On all the evidence the plaintiff was not en- 
titled to recover, and the court erred in refusing so to 
instruct the jury (186). 

The plaintiff testified that his ticket contained these 
words, “deck passengers not allowed abaft the shaft.” 
Placards up at the clerk’s office, which he admits hav- 
ing seen, called his attention to the conditions of his 
passage (47). 

The ticket is the contract or the evidence of the con- 
tract. The complaint, however, does not state the im- 
portant qualifications of the contract contained in the 
ticket, and the company was entitled to a verdict on 
the ground of this variance. 


But, if it isassumed that the contract was sufficiently 
pleaded, and the cause of action set forth by the 
necessary averments of a breach, the evidence failed 
to sustain a case so stated. 


Brockett was where he had no right to be (159). His 
injury was the result of an accident in the fall upon 
the vessel in his scuffle with the watchman (193). And 
he himself admits that he had refused to obey orders 
and come down from the hops. He did not try to 
obey, but says, “I tried to get back ” (56). The juris- 
diction of the action of defendant’s servants was com- 
plete, unless the conversation after the accident, and 
the officers acts after the accident added some new 
liability, and in respect to their subsequent acts, 
Brockett’s evidence stands alone uneorroborated (26, 
28). 

The plaintiffs evidence clearly was that the alleged 
injury’ was done to him abaft the shaft (28,59). He 
had no recollection of having gone forward of the 
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shaft at all (51). And he resisted the effort to en- 
force the regulation to make him leave an improper 
place and come down from the hops (55, 56.) 


The evidence on the part of the defendant company 
did not make any better case for the plaintiff. 

Every allegation, except those above stated, were 
denied by two or three witnesses, and no effort was 
made to impeach their credibility. Three witnesses 
sustain the watchman’s story of the occurrences before 
and after the accident. 

The only additional evidence was that of the cross- 
examination of the watchin as to fights he had, sub- 
sequent to this occurrence, and when not in the 
employ of the company (120-121). 

The question upon the evidence was for the judge— 
whether the plaintiff’s statement, uncorroborated, was 
sufficient to support a verdict in the face of the ad- 
mitted facts and the other testimony by which he was 
contradicted. 

Randall rs. Balt. & Ohio R. R., 109 U.S. R., 478. 

Co. rs. Clark, 94 

U.S. R., 279. 

Vanderbilt »s. Richmond Turnpike Co., 2 N. Y., 
479. 

Seals os. Manhattan Railway Co., 101 N. Y., 661. 

Culhane os. N. Y.C.& H. R. R., 60 N. Y., R. 134. 

Higgins os. MeRae, 116 U.S., 671. 

IV. The court erred in ruling “/f you believe that 
statement (of the ptaintiff) to be true, then I say, as 
a matter of law, that there was more force than was 
necessary to accomplish the result, and the platntiff 
is entitled to a verdict,” while refusing to rule that if 
the plaintiff, by his own fault, got involved in a per- 
sonal quarrel with the watchman, and was injured in 
consequence of such quarrel, he cannot have relief in 
this action against the defendant, but must look to the 
watchman (202, 198). 


The effect of the above instruction, and of the above 
refusal, taken together, was to put to the jury the 
plaintiff’s case, without any qualification, and to take 
away froin it one important feature of the company’s 


"ase. 


It is not disputed that Brockett was in a position in 
which he had no right to be, and which was unsafe, 
and that he did not obey the order to come down. 
The right of the company by its servant to remove 
him, is not in dispute. It is not disputed that Thiel 
took hold of Brockett and that Brockett fell. 


The taking hold of him was lawful as a means of 
removing him. Broekett says, (fol. 56,) “ J didwt try 
lo come down, I tried to get back.” Thiel testified that 
the, consequent fall was an accident due to the de- 
rangement of the boxes. If so, the injury to Brockett 
was the consequence of his own fault. 


But the charge ignored these circumstances, and in 
effect, made the laying hold of Brockett, by Thiel, the 
wctionable conduct. It suggested also, a responsibility 
of the company, for acts after the accident, which was 
denied on the stronyest evidence. 

Tench os. Coleman, 2 Sumn., R. 22. 
Barney rs. Oyster Bay and H. R. R., 67 N. Y., R. 
SOL. ' 

But, in addition to the facts above referred to, there 
Was evidence to the fact that Brockett struck Thiel 
before the latter had laid hands on the former. This 
evidence changed the whole transaction. Brockett 
was not at liberty to strike the company’s servants. 
If he did so, he had to bear the consequences of his 
conduct. 

Story on Agency, p. 3518. 

The jury could not but have been misled by the 
charge and the refusal to charge. The charge in effect 
discredited the company’s evidence, and gave weight 
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to Brockett’s statement of occurences after the accident 
and after he had received his injury. 
Thorney os. London, B. & L. R. R38 C. BLN. Y., 
91; C. L. 46. 
Etna L. Ins., Co., os. Franee, 91 U.S. 1 R., 511. 


VI. The court erred in admitting testimony which 
must have greatly prejudiced the jury against the 
defendant company. 

lsf. Brockett, testified against objection that a man 
wearing the uniform of the company approached after 
his fall and said, “ you farmers are so stingy—you are 
too stingy to buy a state-room and you ought to be 
killed” (26). 

The case was one in which it was of great import- 
ance to the defendant company that the issues should 
be submitted to the jury without irrelevant matter. 

Instead of that method of trial, evidence was intro- 
duced of declarations after the event which coustituted 
no part of the res gestas. ‘The declarations were not 
only caleulated to excite prejudice in the minds of a 
class, Which probably was represented on the jury, but 
must have affected the mind of any humane man. 

It is not too much to say that after these doclar.tions 
were introduced in evidence, the company could not 
get an impartial considerition of its evidence. The 
object of the rules of evidence in our sys‘te.n is to pre- 
vent the influence upon the jury of such irrelevant 
matter. The company is not liahle in law for the 
brutal language of its servants. 

2/7, The company’s witness, Thiel, was permitted, 
on cross-exaimination, to say that he had been engaged 
in several fights (119, 120, 121). 

This evidence was irrelevant and prejudiced the 
defendant company. The point is whether the question 
eliciting it could be properly put, on cross-exa mination, 
when it was not toimpair the credibility of the witness, 


Lo 


as the purpose of the question was stated when the 
court ruled upon it (119-122). 


: The evidence was not connected in any way with \ 

the testimony of Thiel on his direet examination, and 

was injurious to the company. It was, therefore, in- ] 

eompetent in the federal courts. | } 
Oil Company os. Van Etten, 107 U.S., 335. | 
Wills os. Russell 100 U.S., 621. | 
Burley »s. The Bank, 111 U.S., 216. | ’ 
Phila. & T. R. R. Co. os. Stimpson, 14 Pet., 448, } 

460. 

Vicksburg & M. R. R. Co. os. O’Brien, 119 U. S., 


vo. 


37. Evidence was admitted, against objection, of 
visits made to Brockett by officers of the company (69). 
Sugh testimony was irrelevant, and was injurious 
to the defendant company. 
W. P. PRENTICE, 
JAMES LOWNDEs, 
Attorneys for Plaintiff in Error. x 
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THE NEW JERSEY STEAMBOAT COM. | 
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rs. 
LEONARD A. BROCKETT. 
Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 


This is an action to recover damages sustained by 
the defendant in error, (plaintiff below) by reason 
of personal injuries inflicted upon him by the 
wrongful acts of the servants of the plaintiff in er- 
ror, in violation of the duty and obligation arising 
on the contract of the plaintiff in error, a common 
carrier with defendant in error, one of its passen- 
gers. 


FACTS. 


The leading facts established upon the trial, and 
by the admissions in the pleadings are as follows: 


The defendant below is a corporation and a com- 
mou carrier of freight and passengers between A|l- 
bany and New York, by steamboats called the 
People’s Line, one of which is called the Dean 
Richmond. 
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The plaintiff, (below) Leonard A. Brockett, is a 
farmer; at the time of the trial, aged 56 years; own- 
ing a farm of 156 acres in Herkimer county, N., Y., 

(page 17.) On July 7th, 1885, Brockett had occa- 
sion to go to New York, and at Albany went on to 
the Dean Richmond at the entrance where cabin 
passengers entered, at the gangway near the stern; 
(page 17, fol. 20), bought adeck passage, then went 
forward forty or fifty feet along the side and turn- 
ed into the centre and back through a passage 
among the freight, until he came to some small 
boxes piled against a large box, and back of the 
large box some bales of hops, five or six feet long, 
lying crosswise of the boat, two bales side by side, 
(page 17, fol. 21), the tops of which were on a level 
(page 23, fol. 67) and six or seven feet from the 
deck or floor, (page 17, fol. 21.) Brockett climbed 
upon these bales of hops, lay down and went to 
sleep. 


The steamboat company had a regulation that 
the deck passengers should not remain fowards the 
stern from the shaft.” See Exhibit No. 2, page 
79, also complaint, page 2, and answer, page 4. 


It was the duty of the watchman and other offi- 
cers of the boat to enforce the regulation requiring 
deck passengers to go forward of the shaft. See 
complaint and answer. 


When Brockett lay upon the hops he was to- 
rards the stern from the shaft,but he did not know 
of the regulation. (Folios 63, 64, 65, 66, 45, 46, 61.) 
His ticket he had not read. (Fol. 66.) He had 
seen the notice, ‘‘Deck passengers not allowed in 
this part of the boat.” (Exhibit No. 1, page 79, 
fol. 46) but that notice was hurg in the large room 
from which the saloon and cabin stairs opened and 
where there were seats and where the _ ticket 
office was. Brockett left there and when 
when asleep was not in thal part of the boat. 
Brockett was awakened by the watchman, whose 
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name was Charles H. Thiel, punching him with a 
cane saying, ‘‘You are asleep, are you; get down;’’ get 
down there; striking him across the legs with the 
cane, which was of medium size. (Page 18.) 
Brockett roused up and asked him if he was doing 
any harm and if he wouldn't let him sleep there. 
The watchman said ‘‘Get down’’ and tried to punch 
Brockett in the face with the cane. Brockett told 
him he had a deck ticket and objected to being 
punched in the face. Fol. 53, 24. 


Thiel standing on the small boxes reached after 
Brockett and leaning too far the small boxes tipped 
over, (fol 53) and Thiel jumped on the big box and 
continued punching at Brockett’s face,and in order 
to keep the cane out of his face he put up his satch- 
elasashield. Fols, 24, 53, 67. 


The punching in the face continuing, Brockett 
then caught hold of the cane with his right hand, 
having his satchel in his left hand, and Thiel caught 
hold of Brockett’s collar, and with all strength 
pulled and threw Brockett off from the hops on to 
some barrels five or six feet distant (fols. 25-57.) 
Brockett was lying crosswise of the hops with his 
feet further back, (fol. 67) and he was jerked head 
first off the hops and through the air to the barrel, 
striking the shoulder on the chime or edge pre- 
sented by the end of the staves, the barrel standing 
on its head. Fol. 25, page 19. 


Brockett after striking the barre) fell to the floor, 
and while Brockett was getting up, Thiel, standing 
behind Brockett and towards the stern and between 
Brockett and the boxes, struck Brockett aside of 
the head with his hand. The blow projected him 
toward the bow of the boat, and the watchman said, 
“Get out of here.’ Brockett told him not to strike 
him, he had broken his shoulder already. Thiel’s 
answer was, ‘Get out of here,”’ and he pushed 
Brockett again. Brockett then said, ‘don’t push 
me, my shoulder is broken.”’ ‘Thiei said, ‘‘get out 
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of here,’’ and gave Brockett another push. Brock- 
ett said to him, ‘‘what shall I do; I don’t know 
where to go to; ] don’t know where you want 
me to go to; 1 am defenseless; I can’t help ny- 
self; IT have a broken shoulder.’’ Thiel said, ‘I 
don’t care if it killed you.”’ Brockett said, ‘‘what 
do you want to kill me for?’ Just then the mate 
of the boat coming up, said, ‘‘all such men as you 
ought to be killed!’ Broekett said, ‘‘what do yon 
want to kill me for?’ The mate said, ‘‘you farmers 
are so stingy, you are too stingy to buy a state- 
room, and you ought to be killed.’’ Brockett said, 
‘vou ought not to call me stingy.’’ Then the mate 
said, ‘thave you looked at your ticket?’ Brockett 
said to him, “Il have a deck ticket, haven't la 
right here?’ The mate said, ‘‘look at your ticket, 
it says, no deck passengers allowed  abaft 
the shaft.’” Brockett had not looked at the 
ticket. The mate said, ‘look at it.’* Brock: 
et took it out of his vest pocket and looked 
at it but could not read it. It was not light 
enough. It was in fine print. The mate said 
“come with us; we will show you where your place 
is.” The watchman and the mate then walked 
Brockett along, until within six or seven feet of 
the shaft and in view of it, and the mate said, 
“There is the shaft,’’ and both the watchman and 
mate gave Brockett a push,which sent him beyond 
the shaft and said ‘‘There is where you belong.”’ 
Brockett then read upon his ticket upon the corner 
the words, *‘Deck passengers not allowed abaft the 
shaft.” (Pages 19 and 20.) Brockett then went 
to the clerk’s office, gave up his deck ticket and 
paid $2.50 and took a stateroom ticket. The same 
evening in the stateroom'saloon a man, who. said 
he was a surgeon, examined Brockett, but what he 
did and said was objected to by defendant below 
and did not appear. The next morning a colored 
man came to Brockett’s room and desired him to 
leave it. Brockett was not up. The captain of the 
boat came to the room about twenty minutes after 
and then went after and brought Dr. A. J. Chad- 


' 
‘ 
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sey, of 288 Spring St., New York city. The doctor 
was a stranger to Brockett and was not selected by 
him. The passengers had left the boat. (Page 24, 
fol. 31.) . 


Dr. Chadsey discovered that Brockett had received 
an injury upon his right shoulder which had frac- 
tured the end of the scapula, or shoulder blade, 
which is called the acromion process and is the 
point of the shoulder, and that the head of the hu- 
merus was dislocated and driven downwards be- 
tween one and two inches, carrying away the liga- 
ments and cartilage attached to the glenoid cavity, 
and leaving the surface of the lower edge of the glen- 
oid cavity denuded and rough. (Fols. 72, 73, 76, 79.) 
The collar bone or clavicle in an uninjured person is 
attached at the point of the shoulder to the acromi- 

on by strong ligaments. (Fol. 74.) Those ligaments 

in Brockett’s shoulder were broken ‘and have never 
united. Theend of the collar-bone is separated 
from the shoulder blade and is moveable. There is 
a free movement at that point. The shoulder of 
Mr. Brockett was so badly injured that the head of 
the humerus would not stay in place. (Fols. 76-79.) 
In November, 1877, the head of the humerus had 
fallen down. It could be pushed up in place but 
would fall right down again. (Fols. 76 and 77.) It 
was not much better in 1879. (Fol. 79.) At the 
time of the trial, January 1883, it had improved 
somewhat. The arm staid up better. (Fol. 80.) 
It required great force to produce the injury. 


First error assigned. 


The first allegation of error raises the question of 
whether the facts pleaded and proved by the plain- 
tiff below constitute a cause of action and right of 
recovery against the defendant below. There is no 
merit in the point. 


A master is responsible for the acts of his servant 
done in the course of his employment. 


Philadelphia & Reading R. R. Co., vs. Derby, 14 How. 
U. 8. 486. 
Rounds vs. D. L. & W. R. R. Co., 64 N. Y. 129. 


Quinn vs. Power, 87 N. Y. 527. 


A common carrier by its contract with its passen- 
ger undertakes to carry him safely and to treat him 
respectfully, and undertakes to protect the passen- 
ger against any injury arising from the negligence 
or willful misconduct of its servants during the pas- 
sage. 


Stewart vs. Brooklyn & Crosstown R. R. Co., 90 N. Y. 
HSS. 


In the Stewart case last cited, the court held that 
in the case of an assault by a servant of a common 
carrier of passengers, upon a passenger, the master 
is liable, although the act of the servant is willful, 
malicious and entirely out of the scope of his em- 

.s ployment. 


The fact that Brockett was out of his placein be- 
ing on the freight and ‘‘aft the shaft,’ even if he 
had known of the rule, cannot prevent a recovery. 


Rounds vs. Del. & L. & W. R. R. Co., 64 N. Y., 134. 
R. R. Co. vs. Stout, 17 Wallace, 657. 
Sanford vs. Eighth Ave. R. R. Co., 23 N. Y., 343. 


The notice on the ticket was not evidence of a 
contract and did not alter the obligation or liability 
of the defendant below. 


Rawson vs. Penn. R. R. Co., 48 N. Y., 216. 
Blossom vs. Dodd, 43 N. Y.. 264. 


Second. The second claim of error presents no 
different question from the first, unless the plaiatiff 
in error shall make the audacious claim that the j 
weight of evidence was in favor of defendant below, 
and therefore a verdict should have been directed. 


"= 
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A slight examination will satisfy that the weight 
of evidence was in favor of plaintiff below. 


Thiel was the only witness beside Brockett who 
testified as to the transaction in which Brockett re- 
ceived his injury, and Thiel’s story is so improba- 
ble, self-contradictory and clearly false that the 
jury could not credit it. 


Thiel contradicts in different particulars nearly 
every witness called by the defendant below to tes- 
tify as to what was said and done after Brockett 
was pulled from the freight. 


Thiel was shown by his own admission to have 
been a violent character. 


Third. Sub division 1. Mrs. Fannie Richards, 
Reuben Neely and William 8S. Ford gave no epi- 
dence of the value of plaintiff’ s services. 


Sub-division 2. The claim in this assignment of 
error that the evidence therein stated was objected 
to and that such objection was overruled and an ex- 
ception taken to such ruling, is untrue. 


The words, ‘‘Have you looked at your ticket ?”’ 
addressed by the man with the uniform of the boat 
on and the cap, to Brockett, were objected to but 
the objection pointed to nothing else than that there 
was not sufficient proof that the man was an em- 
ployee, and thus the objection impliedly admitted 
that such declarations made by employees were 
competent. 


Upon making specific objection to evidence all 
others are waived. 


Belk vs. Meagher, 104 U. 8. 289. 
Evanston vs. Gunn 99 U.S. 660. 


Proof that the man was in uniform was sufficient 
proof that he was an employee. 


8 


Hughes vs N. Y. C. & H. R. R. Co., 36 Superior Ct. 222. 
McConn vs. N. Y. Central, 66 Barb. 238. 


(It was clearly proved by defendant that the man 
was the third mate, Morey. ) 


But there was no ruling by the court on the ob- 
jection and therefore error cannot be predicated. 
‘‘Nothing which occurred can be assigned as error 
which was not called to the attention of the cour- 
and decided by it. i ; 


Belk vs. Meagher, 104 U. S. 289. 


The whole transaction until Brockett was pushed 7 
forward of the shaft was res gestae. ’ 
Travelers Insurance Co. vs. Mosly. 8 Wallace 397. P 

Curtis vs. Railroad Co., 49 Barb. 148. i” 
+ 
Sub-division 3. There was no error in allowing 
Mr. Brockett to testify that Mr. Drew, the presi- 
dent of the company, and Capt. Christopher came 
up to see him in the winter of 1876. (Fols. 68, 69.) : 
ist—Because Mr. Brockett had already given sub- | 
stantially the same evidence drawn from him on | 
cross-examination by the defendant below, on the 


subject of delay in bringing the suit. (Fols. 43, 44.) 


' ft 
2d—The evidence was competent as tending. to 
show negotiations between Brockett and. the com- f 


pany and thereby explaining the delay in bringing 
the suit. 


Dowes vs. N. Y. Centra! R. R. Co... 47 N. Y. 83. 


Sub-division 4. The claim that it was error to 
permit Thiel to be cross-examined as to other as- 
saults than the one in question is untenable. Such 
exumination is entirely in the discretion of the 
court and that there is no error in allowing it, is 
well settled. 


People vs. Irving. 95 N. Y. 541. 
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People vs. Casey. 72 N. Y¥. 393. 
Real vs. the People. 42 N. Y. 270. 
83 N. Y. 460. 


The answer to the questions objected to was 
harmless. It was the re-direct examination by de- 
fendant below that was hurtful, bnt for that plain- 
tiff below can not be held responsible. 


Fourth. The claim of error in disallowing ques- 
tion (fol. 134) asked of the mate Morey, is frivolous. 
Morey had just stated that he did not know when 
they came off the freight; was not there; that he 
could not tell whether Thiel struck or not because 
he was not there. 


— Pedi oe 


The record shows further that an answer was giv- 
en by Morey showing inability to give the testi- 
mony desired. He says, “I did not hear the 
fall of the freight. The first thing of the trouble 

between Mr. Brockett and Mr. Thiel that I heard 
or saw was when I came along aft, they stood up by 
& the freight; the fracas had got over with them as far 
: as Thiel and Mr. Brockett was concerned.”’ A wit- 
ness can not be permitted to guess about something 
of which he has no, knowledge. 


Fifth. The charge asa whole was correct and 
the jury was properly instructed. 


W here the charge as a whole correctly instructs 
the jury upon the law of the case, error cannot 
be maintained although detached portions may be 
subject to criticism. 


Evanston vs. Gunn. 99 U.S 660 


Sub-division 1. The charge as to the liability of 
a common carrier for the tortious acts of its ser- 
vants while enforcing a regulation of the company, 
was correct. 


Rounds vs. Del. & L. & W. R. R. Co., 64 N. Y., 134. 
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; 

Higgins vs. Watervliet T. & R. Co. 46 N. Y., 23. j 5. 

Philadelphia & Reading R. R. Co. vs. Derby, 14 How., ’ 
U. 8., 486. 


The latter case holds that the general test of the 
rule of ‘‘Respondeat Superior’ is, was the servant 


by the court in the case at bar. The common car- 
rier is bound by its contract with a passenger to | 
protect him against the assaults of its servants 
when they are on duty generally, although the 
assault is entirely disconnected with their duty and ; 
is purely a personal and private matter. 


at the time acling as servant ? | 
‘The rule in the case of a passenger of a common . 
° ~ wie ; 
carrier is, however, much broader than that stated | 
i £ 


Stewart vs. Brooklyn & C. T. R. R. Co.. 90 N. Y., 588, 


and cases cited therein. 

Sub division 2. The court did not use the lan- ; 

. , ' 

.* guage quoted in the assignment of error. 


The court said: ‘‘It does not seem to me that | 
“this is a question of very great importance. 
‘¢Whether he knew or not is principally important 
‘‘in regard 'to his intent in going where he did. If 
‘he did know of these rules and regulations, 

‘*it bears not only upon his credibility, but it is 
‘‘important as to the intent with which he went 
‘upon the freight. But whether he knew or not, 
‘‘it is conceded that he was where he had no right 
‘to be, and that the defendant had a right to com- 
‘*nel him to leave that part of the boat.”’ 


‘There’ was no erroneous instruction as to the law 
of the case in that ‘part of the charge. 


Sub-division 3. There-was no error in that part 
of the charge excepted, taken in connection with 
the whole charge. The exception appears at folio 
202 and differs somewhat from the language in the 
assignment. 


The court had previously charged, (fol. 192), ‘‘The 
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[ . ' question for you to determine is, did they -exe- 
‘cute the reasonable regulation reasonably, or did 
‘‘they use more force and more violence than :the 
‘“‘facts and circumstances warranted, and that 
‘**question must be determined very largely upon 
‘‘the credence which you give to the evidence of 
‘the plaintiff and of the watchman Thiel.”’ 


Subsequently the court charged: ‘It is not nec- 
‘‘essary, gentlemen, to state this evidence further. 
‘‘It is for you to say, bearing in mind all the cir- 
‘“‘cumstances of the case, where the truth lies. If, 
‘‘under all the circumstances, you find the story of 
‘the plaintiff true, if you come to the conclusion 


| ‘* plains by reason of that excess of force, then it 
‘‘will be your duty to consider the question of 
‘* dumages.’’ 


‘that more force was used than was necessary, 
| j ‘‘that he was thrown down from the freight in the 
‘manner described and with the force described and 
‘*that he received the injury of which he now com- 
; 


The testimony and facts were submitted to the 
jury to be passed upon by them. Brockett’s testi- 
mony was fully detailed to the jury and submitted 
to them. ‘Thiel’s testimony was briefly detailed to 

- the jury and submitted to them, and the jury were 
| told by the court that if they ‘believed Thiel’s 
» 9 ‘* statement, then the plaintiff brought this assault 

‘‘upon himself; it was an unavoidable accident 

‘‘and the plaintiff is not entitled to recover.”’ 


There was no error in the part of the charge com- 
plained of in connection with the whole charge and 
considering the circumstances of the case. 


The jury were not deprived of the exerc'se of 
their prerogatives. 


Upon the plaintiff's testimony it was a clear case — 
of unjustifiable violence. 
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Sandford vs. Eighth Ave. R. R. Co. 23 N. Y. 348. 
Russell vs. Ely, 2 Black, 575. 


Sub-division 4. The statement in the assignment 
of error and the exceptions actually taken differ 
materially, (fol. 204). There was no mistake by the 
court in commenting upon the testimony. The tes- 
timony does not all appear in the bill of exceptions. 
Even if the conrt had made a mistake as to the 
testimony in commenting upon it, such mistake is 
not the subject of exception under the circumstan- 
Ces, 


Sub division 5. The assignment of errors does 
not quote the charge correctly. The charge as giv- 
en was correct. 


_* 


Sizth. Sub-division 1. The exception to the 
qualification of the request (folio 199) is not well 
taken. 


The request, as qualified and charged, was more 
favorable than the defendant below was entitled to 
have it. 


Stewart vs. B. & C. T. R. R. Co, 90 N. Y., 588. 


The request was not based on the evidence and 
was inapplicable to the case proved, and therefore 
was properly denied. 


Palmer vs. Kelly, 56 N. Y., 637. 


The theory, evidence and concession of both the 
plaintiff and defendant was that Thiel was the 
watchman, charged with the duty of enforcing the 
rule as to deck passengers, and that he was in his 
way engaged in enforcing that rule when Brockett 
was injured. 


ee 
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_ The second exception is not tenable for the fore- 
going reasons; also because it is taken to two things, 
one of which defendant certainly can nut complain 
of. The two things are, the refusal, and the charge 
with the addition; and the charge of the request 
with the addition could not be complained of by 
defendant. | 


One single exception to two or more propositions 
or rnlings is not well taken unless a// are wrong. 


Goodrich vs. People, 19 N. Y., 581. 


Sub-division 2. There was no error in the gua/i- 
Jication made by the court. (Fol. 199.) The court 
might properly have simply refused the request. 
It was a conceded fact in the case, and the court 
had charged that it was a conceded fact, that Mr. 
Brockett when on the freight was where he had no 
right to be, and that the watchman had the right 
to compel him to remove or remove him. 


When the charge of the court has instructed the 
jury as to the law of the case, the court can not be 
compelled to repeat such instruction in other lan- 
guage by requests. 


Stokes vs. Saltonstall, 13 Peters, 187. 


Sub division 3. The request concerning the dis- 
position of which this assignment of error is made, 
could have been properly denied without qualifica- 
tion. 


Ist. It did not present a proposition which the 
jury could apply to the facts in the case. 


2d. It must be supposed that some rule apper- 
taining to the doctrine of “‘“Respondeat Superior” 
was intended to be requested. If so, the request 
was not framed in such language that the jury 
could comprehend the rule. 


3d. The proposition requested is the converse 
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of the true rule, for it is well settled that the 
master is liable for the acts of the servant acting as 
such, though done in disobedience to orders of the 
master. | 


Philadelphia and R. R. Co., vs. Derby, 14 How., 
U. S., 468. 


And in case of a passenger, the master being a 
common carrier, is liable for acts of a servant out- 
side of the scope of his employment. 


Stewart case 90, N. Y., 588. 
There was no error in the qualification. 


Sub-division 4. The reqnest (fol. 200: was dis- 
posed of more favorably to the defendant below 
than was his right. 


Ist. ‘The request improperly assumes that plain- 
tiff below had notice (that is, Knowledge,) of the 
“regulations of the boat. : 


2d. A charge that plaintiff was bound to keep 
within the conditions and obey all reasonable rnles 
and regulations if made, must have been under- 
stood in one of two ways. (Ist.) That it was 
Brockett’s duty to obey them if he knew of them, 
(and that was conceded all the way through the 
trial,) or, (2d.) That he was, as matter of law, 
bound to know them and obey them, and as he had 
not done so he could not recover. Such instruction - 
would have been error. 


38d. The fact whether he knew or not of the rule 
is not by the request submitted to the jury. 


Sub-division 5. This claim of error is answered 
substantially as in the last preceding sub-division. 


It can not be be the law that a passenger, upon 
the boat of a common carrier must, at his peril, 
know the rules of the boat, and if he transgresses 
one them ignorantly, he has no redress when injured 
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for life by the brutal violence of a servant employed 
to correct his mistakes. 


Even if Brockett had known he had no right 
where he was, he would not from that fact lose his 
right ot action. 


Sanford vs. Eighth Ave. R. R. Co., 23 N. Y., 344. 
Rounds vs. D. L. & W. R. R. Co., 64 N. Y., 134. 


The court had charged correctly the true rule, 
(fols. 189-190,) and no exception was taken to it. 


Finally, the verdict has settled the facts in favor 
of plaintiff below. 


% 
ce 


Every intendment must be taken to support the 
verdict. 


Error will not be presumed and nothing which 
occurred can be assigned as error, which was not 
called to the attention of the court and decided 
by it. 

Bilk vs. Meagher, 104 U. S., 289. 
Evanston vs. Gunn, 99 U. 8S., 660. 


There are no errors as claimed in the assignment 
of errors,and the judgment should be affirmed with 
costs and damages. 


Respectfully submitted, 
EUGENE E. SHELDON, 

Att’y for defendant in error, 
Little Falls, N. Y. 
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UNITED STATES PATENT OFFICE. 


PALMER & SIMMONS. 


No. 9.252. 


SEPTEMBER 7, 


Sov. 


SPECIFICATION. 


To all whom it may concern: 
Be it Known that we, Eonwin A. PALMER 
and AboLpHus Ll. Simmons, of Clayville, 


In the county of Oneida, and State of New 


York, have invented a new and improved 
hook for whiffle-trees > and we do hereby 
declare that the following isa full and exact 
description of the construction and operation 
of the same: reference being had to the ae- 
companying drawings, making a part of this 
specification, in which Fig. 1 is a perspec: 
tive view, Fig. 2 a longitudinal elevation, 
and Fig. 8 a transverse section. A, Fig. 1 
is the body of thie hook, I, the eyvlinder or 
head, CY the hook, 2) the slide cateh, and 
By the cap. At A, Fig. 2, [like letters refer 
to like parts) the front part including the 
hook being removed, is seen the hollow 
body, which is cast in the form of a ferrule, 
to be driven on to the end of the whiffle-tree. 
Bis the head whieh is also hollow, and 
turns on the stem oor shaft 7. whieh is oa 
continuation of the main body A. 
slice, Which moves in the slot seen ata, and 
slips by a projection ate, [not seen!) when 
the hook is closed as in Fig. 1, and prevents 
its opening, G, is a spiral spring which 


Operates in such ano manner as to turn the. 
head back to its place when opened to re-| 


ceive the trace, and also, to keep the slide 
D, in its place as shown in Bic. 2. Kis a 
cap Which is riveted upon the end of shat 


D. is the | 


FF to hold the whole together. Fig. 3, nu 
transverse section of the lead. 2. being 
the head, /, the shaft upon which it turns, 
G, the spring, and 7), the slide, showing the 
wings 7. d, whieh prevents the slide being 
cramped in its operation, by the action of 
the spring: one end of which enters the 
shaft at e, and the other end the slide. To 
hook the trace, the slide J, is pushed 
toward the outer end of the whiflletree, as 
shown by the arrow No. 1, which passes it 
beyond the projection at oe. The head 
turned in the direction indicated hy arrow 
No. 2, which opens the hook at the joint, /, 
Mig. 1.) The trace being hooked the hand is 
removed and the spring fy. closes the hook 
by turning the head back, and also throws 
the slide JD, to its place, when no action of 
the trace can Open the hook, . 

What we claim as our invention and de- 
sire to secure by letters patent, is the head 
turning Nyon the shaft to close the hook, the 
sliding ecatel to prevent its Opening, and the 
spring within the lend, acting Hpom then, 
The whole combined and operating substan- 
tially in the manner specified, 

EDWIN A. PALMER, 

ADOLPHUS LL. SIMMONS. 

Witness: 
— Wwe. BAKER, 
LANSING ILALL. 
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UNITED STATES PATENT OFFICE. 


D. H. HULL. No. 


24,462. 


JUNE 21, 


ISOo), 


SPECIFICATION. 


To all whom it may concern: 

Be it known that I, DANIEL 
Plantsville, in the County of Hartford, and 
State of Connecticut, have invented an im- 
rovement in Trace Fastener; and Ido here- 
i declare that the following is a full, clear 
and exact description thereof, reference being 
had to the accompanying drawings, and: to 
the letters of reference marked thereon. 

Figure 1 represents the end of the trace 
with my fastener attached and shown in two 
positions. 

Figures 2 represent the several parts which 
form the fastener separately detached. 

This invention consists In riveting to the 
outside of a trace where it Is placed upon a 
button on the end of the whiffle-tree, a metal 
plate of a somewhat elliptical form, or of any 
other suitable shape, and forming the cock- 
eye of the usual size and shape in this plate 
so as to admit the flat button of the whiffle- 
tree and securing the trace to said button by 
means Of a spring-lever, or, more properly 
a latch, for the purpose of preventing the 
trace from getting accidentally detached 
from the whiflle-tree, at the same time pre- 
venting, to a creat degree, the wear of the 
trace at this point. : 

The metal plate Is represented by A: this 
is riveted at each end to the trace strap, 2, 
and has an eliptieal orifice through it, and 
an orifice corresponding. to this is made in 
the strap, 2, a lateh, @, having one end 
slightly bevelled and the other circular, fits 
Into a recess, Corresponding to its shape, in 
the plate A, covering, when closed, nearly 
one half of the cock-eye in said plate ; this 
latch, Cy is kept in place, viz.: in a closed 


H. Hunn, of 


position, by a coiled spring, 2, which is 
fitted into a depression in both the cirenlar 
portion of the latch and in the plate, .1, the 
ends of this spring, 2, being respectively 
attached to the latch and plate. A pin, ZY, 
passes through the center of the cireular por- 
tion of the latch and is riveted to the plate, 
A; this forms the pivot upon which the 
latch moves, and serves as a fulcrum when 
opening the plate. A small Knob, “7. is 
riveted to the extreme edge of the circular 
portion of the plate, and against this is 
placed the thumb when the traces are to be 
attached to the whiffle-tree by pressing 
upon this knob the lateh is opened, and the 


button of the whillle tree can be passed 
through the cock-eye: and when this is 


done the pressure is relieved and the lateh 
springs back in its place securing the trace 
securely to the whillle-tree. 7 

This fastener for traces, above described, 
is cheap and effective, and, when placed 
upon the ends of the traces presents a hand- 
some and neat appearance, and, being made 
of metal, it will withstand the wear and tear 
to which it is subjected, better than those in 
common use without getting deranged on 
worh out. 

What lL eclaim as new and desire to secure 
by Letters Patent, is: 

The combination and arrangement of 
metal plate, A, spring latch Cy, spring D, 
and knob # substantially in the manner 
and for the purposes herein set forth. 

D. i. HULL 
Witnesses : 

Ex’d, J. A.M. Lucius Upson. 
ma LEMUEL CLARK. 
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UNITED STATES 


C.S. ABEEL, OF 


CHICAGO, 


PATENT OFFICE. 


IL LINOTS. 


IMPROVEMENT IN SAFETY-HOOKS. 


Specification forming part of Letters Patent No. @9,0388, dated Jannary o, M64, 


To all whom it may concern 

Be it known that I, C. S. ABEEL, of Chi- 
cago, in the county of Cook and State of TIL 
nois, have invented a new and useful Im. 
provement in Satety-Hooks; and I do hereby 
declare that the following is a full. clear, and 
exact description thereof, reference being had 


tothe accompanying drawings and the letters. 


and figures marked thereon, Which form port 
of this specification. 
In the said drawings, which are hereunto 


annexed, Figure Ll represents a side view of 


my invention; Fig. 2.a front view thereot. 
lig. Oo shows the reverse side of Fig. 1. Fig. 
t represents a side sectional view of the same ; 
and Figs. 5 and 6 respectively represent a 
back and side view of a modified form of my 
invention, to be used when greater strength ts 
required, as hereinafter set forth. 

Similar letters in the different figures in the 
drawings denote corresponding parts of my 
invention. 

The nature of my invention consists ina 
sifety-hook constructed in two parts, forming 
together a close link, one of said) parts be- 
ing adjustable at one end upon a pivot and 
kept in place by means of a peculiar arrange 
ment of a spring therewith, which adjustable 
bar, however, may be pressed inward, so as 
to allow a link or ring or any equivalent de- 
vice to be attached thereto when, by the ae- 
tion of the spring, the bar is thrown back to 
place, and thus is avoided the accidental de- 
tachment of the hook which is so commen 
with hooks of the ordinary coustruction. 

To enable those skilled in the art to under- 
stand how to construct and use my invention, 
i will proceed to describe the same with par- 
ticularity, reference being had to the afore 
said drawings. 

My improved safety-hook may be manu- 
factured of brass, iron, or any other suitable 
metal. ; 

A represents the hook,and B the adjustable 
bar, pivoted or fastened at one end to the 
hook by the rivet >. 

C represents the spring, which is placed, as 
shown, in the chamber A’ and keeps the bar 
bin place. This spring may be a single nar- 
row elastic piece of steel of suitable strength ; 
bat I prefer to have it composed of two or 


more thin pieces laid parallel with each other, 
Whose aggregate clastic force is suflicient to 
keep the bar B in place, as in the latter case 
the danger or liability of the spring’s break. 
ing is much less than in the former, The 
spring is not fastened to the hook or bar, but 
one end isplacedinaslight groove or mortise in 
the hook, and the other rests against the bar 
either in a groove, as shown In the drawings 
in Fig. 4, or simply against a projection or 
shoulder thereon, the only point being to 
hold the spring into the mortise in the hook, 
and so keep it in place. The hook may be 
constructed on both sides, as shown in Fig. 1, 
but for additional safety and security | preter 
to provide it with a guard, 4, on one or both 
sides of the bar B, to prevent any accidental 
pressure on the top of the hook from depress. 
ing the bar and detaching the hook. 

1) represents that part of the hook whereby 
the hook is fastened to the chain or strap. 

Figs. oand 6 represent a larger hook, de- 
signed for chains and trace-fastenings where 
astronger hook is needed. The only differ- 
ence between this form and the one previ 
ously deseribed) consists inp providing the 
hook with the interior projection, KE, and the 
opening Fy which is formed by extending the 
Chamber A’ entirely through the hook, so as 
to allow the mud and dirt which would obvi. 
ously collect therein, when employed for the 
last-named uses, to readily pass out and not 
Incumber the operation of the spring. The 
object of the projection Eis to prevent the 
eveot the trace from being detached from the — 
hook when it is thrown back so as to lie 
against the bar B,as when the eve is at posi- 
tion Tin front of the projection, although the 
eve might press upon the bar B, still the pro- 


jection would prevent the eye from = slipping 


back and escaping; and when in position 2, 
back of said) projection, the eve would strike 
the bar back of the guard a, which would pre- 
vent the said bar from yielding so as to allow 
the eve to be detached, 

This hook may be used for all the purposes 
and uses to which hooks are adapted. 

Having deseribed my improved safety- 
hook, | will now specify what | claim as new 
therein and desire to secure by Letters Pat- 
ent: | 
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UNITED STATES PATENT OFFICE. 


OLIVER S. JUDD, OF 


NEW 


DRITAIN, CONNECTICUT. 


IMPROVEMENT IN SNAP-HOOKS. 


Specification forming part of Letters Patent No. 05,804, dated December 13, 1-64. 


10 ad/ whan if Aidt COHMCECT TH: 
beoit known that 


Connecticut. have invented certain new and 
useful additional  limprovements in Snap 
Tlooks, (patented August 25,1865;) and I do 
hereby dechire that the same is described and 
represented in the following specification and 
drawing: and to enable others skilled in the 
art tomake and ase, will proceed to describe 
its construction by referring tothe drawings, 
in Which the same letters indicate Ike parts 
In each of the figures, the nature of which 
Will be fully understood from the following 
speciiication and drawing. 

igure Lis a side elevation. 

Nis the hook. Bas the loop ly whieh it is 
secured toastrap. © isalateh which secures 
the penile Inte the hook. Dos a hinge 
formed at the juhetion of the hook with the 
loopin Which the lateh is secured. Eis a(semi- 
elliptic) spring to holt the lateh in a closed 
position, and differs from the one shown to my 
former patent, thove veferred to. in two re 


LOniver S. Jupp, of 
New Britain, county of Tharttord, and State of 


jomnt-pin; 


spects—viz., it is made of wire and in spiral 
form, the outer ends, of which extend outward 
a suitable length and take their bearing, re- 
spectively, against the recess of the hook and 
the latch, as in the former case. While the 
spiral portion is placed over the hinge-pin, this 
spring may be placed within the reeess of the 
hook and lateh without being placed over the 
but the manner as shown is: be- 
lieved to be the most practical and best. This 
mode of making the spring is) cheaper, less 
lable to break. or get out of order, 

What | claim, therefore, and desire to se 
cure by Letters Patent, is— 

The employment of the spirally-formed 
spring Kin combination with the hook A and 
lateh © when fitted into properly formed re 
cess inside of sald look and lateh. inthe man 
her and for the purpose substantially as de 
seribed, 
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UNITED STATES PATENT OFFICE. 


CHARLES B. BRISTOL, OF NEW 
SELF, WILLIAM W. THUGILES, 
TOL, OF SAME PLACE, 


HAVEN. CONNECTICUT, ASSIGNOR TO TLITM.- 
WILLIAM 


HW. ANDREWS, AND L. J. BRIS 


IMPROVED SNAP-HOOK. 


specification forming part 


To ail wom if may COMCETII 

Be it known that I, CHARLES B. ERISsTor, 
of the City and COuUnTY Oo New Tlaven, in the 
State of Connecticut, have invented a new 
and useful Tmprovement in Tlarness TTooks 
or Snaps; and Pdo hereby declare that the 
following is a full, clear, and exact deseription 
of the construction, character, and operation 
of the same, reference had to the ae 
companving drawings, Which make part of this 
specification, in which— 

Figure lis a perspective view of the hook 
or shap, showing its loop attached to a strap, 
as ready tor use, Fig. 21s a perspective view 


of the hook and loop part, 


betty 


Show thier HTS Shape 


when erisnt, ie, o5 i= perspeclhhve view of 
the tongue part when ready to be put inte its 
place, Fig. d is a perspective view of the 


Spiral spring, showing its form. 
limake the hook and loop part of the strap 
Of malleable cast tron.or any suitable alloy, by 


ecusting i substantially In the Shiipe or form 


shown in Fig. 2—that is, the hook @ in its 
permanent form, and the loop & nearly in the 
shape it will be when finished, as shown in 
| iv. T, with the two lipo or Cars Wintel form 


the sides or walls of the recess which receives 
helds the tongue gq, Figs. 1 cine 
the spiral spring, Fig. 4, and which is) indi. 
eated Ao and 7, Fig. 1, and the projection or 
pink, Fig. 2. whieh serves as a support for 
the spring and as a tulerum or joint pin 
on Which the tongue vibrates, 

lmake the tongne g, Figs. 36 and 1, by east 


} - 
citi carnal 3. 


Ing or making it substantially in the form 
shownin Fig. 5. with a hole to suit the ful 
crum a, Fig. 2, and a recess, ¢, in which the 


spring, Fig. 4. rests and works to close the 
shap, and with or without a projection or 
trigger, as shown at ¢t, Figs. 1 and 3, by 
Which the tongue may be depressed to open 
the Shitp, 

[make the spiral spring of elastic wire in 
the usual way, as shown in Fig. 4. with two 


ends, h and 7, projecting tangentially to serve 


No. 47.764, dated May 16, 1-65 


as Stops TO Cause the spring to operate or le 


operated on the involute and evolute or tor- 


Shon perimeipels a When the rongiue is moved, iis 
indicated at A and @ Figs, band 4. 


Tha ig ristele the pMITIS its ly hore dese] tle]. 
[ place the spiral spring, Pig. 
eation a prin he Fig ”? and si iL the tomoue, 
ic. pPrayeclrony or fuleruim prith wv, 
so that the spring, Fig. 4d, will 


_ @ 


loon the prt 


5. onto the 
rest in ane be 


/ 


inclosed hy the recess ro with the two Lule! - 
tial parts A and @ pointing toward the hook a. 
lL then place the article moa prrarpeet Vise or 
Press and close itp) the cay it \ betweenecandd 
menetil thee Pitt vw Comes In contiaied with the side 


or ear ©, Pig, oe When the Whole will appear 
as represented in Fig. 1, (exeept the strap A,) 
and will be r 

] 


ibis 


hed for use or sale, 

down the 
usiial fo open the look, 
the the 
spring, and Hyy rele asin’ il the evolute Oper 
ll throw back the tongue 
to the POSTE LOE shown al . rig. l: or, When 
the trigger is used, lL apply my finger to the 
projection or trigger f, Figs. } and o. and pull 
it back or toward the TL bh, which, Hy the 
leverage, Will depress the tongue g, and the 
efleet will be the same as before, 

What | claim as my invention. and desire 
to secure by Letters Patent, is— 

1. Thecombination of the tongue qn ith the 
spiral spring, Fig. 4d, when the spring works 
on the torsion principle ana rests nou PeCess, 
in the rear end of the 
tially as herein deseribed, 

2. The combination of the fulerum-pin x 
“With the tongue yg. When the pin wis east in 
one of the ears, and the recess or cavity is fit. 
ted to be closed, substantially as herein de 
seribed, 
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